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In  the  Matter  of  the  Application  of  Thomas  T.  Church  for  //    / 

the  Appointment  of  CommiflBioners,  etc.  /^fc    /^^*A 

The  act  (Sabd.  9»  §  1,  chap.  483,  Laws  of  1875,  as  amended  by  chap.  865, 
LawB  of  1880,  and  by  chap.  554,  Laws  of  1881),  giving  to  the  board  of  eaper- 
▼iaors  in  any  county  containing  an  incorporated  city  of  over  one  hundred 
thousand  inhabitants,  where  contiguous  territory  in  the  county  has  been 
mapped  out  into  streets  and  avenues,  power  to  lay  out,  open,  grade  and 
construct  the  same,  and  to  provide  for  the  assessment  of  damages  on  the 
property  benefited,  is  not  a  local  law  within  the  meaning  of  the  State 
Ck>nstitution,  and  so  is  not  violative  of  the  constitutional  provision 
(Art.  8,  g  18)  prohibiting  the  passage  of  a  local  or  private  law  laying  out 
or  opening  highways,  or  of  the  provision  (Art.  3,  g  23)  requiring  the 
legislature  to  act  by  general  laws  in  conferring  upon  boards  of  super- 
visors any  power  of  local  legislation. 

Where  a  board  of  supervisors,  acting  within  the  authority  so  conferred, 
has  created  the  occasion  for  and  has  required  the  appointment  of  com- 
missioners to  estimate  and  appraise  the  damages  and  benefits,  the  Su- 
preme Ck>urt  has  jurisdiction  to  make  such  appointment. 

The  board  of  supervisors  may  impose  the  whole  cost  of  the  improvement 
upon  the  property  included  in  the  area  which  it  decides  has  been  bene- 
fited to  that  extent. 

By  resolution  of  the  board  of  supervisors  of  the  county  of  E.  which  had 
directed  the  opening  of  a  street,  under  said  act,  in  the  town  of  N.  U., 
the  town  was  authorized  to  issue  bonds  to  pay  for  the  improvement,  to 
be  paid  out  of  the  general  tax,  so  far  as   the  assessments  proved  in- 
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2     In  the  Matter  of  the  Application  of  Church.  [March, 


Statement  of  case. 


adequate.  HM^  that  adequate  and  certain  provision  was  thus  made 
for  compensation  for  property  taken,  sufficient  to  meet  the  constitutional 
prohibition  against  the  taking  of  property  without  compensation. 

• 

(Argued  March  6, 1883  ;  decided  March  20,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  12, 
1882,  which  affirmed  an  order  of  Special  Term  appointing 
commissioners  for  tlie  purpose  of  opening  Ninety- second 
street,  in  the  town  of  New  Utrecht,  Kings  county,  from 
Seventh  avenue  to  the  Shore  road ;  also  to  appraise  the  damages 
for  lands  taken  for  such  improvement,  and  to  assess  the 
amount,  together  with  expenses,  upon  the  property  benefited. 
(Eeported  below,  28  Hun,  476.) 

In  1869  an  act  of  the  legislature  constituted  certain  town 
officers  of  some  of  the  towns  in  the  county  of  Kings,  contigu- 
ous to  the  city  of  Brooklyn,  commissioners  to  lay  out  a  plan 
for  streets  and  roads  in  those  towns,  respectively.  (Chapter  670, 
Laws  of  1869.)  Exclusive  power  was  conferred  on  these  com- 
missioners to  lay  out  streets,  roads  and  avenues  in  such  towns 
conformable  to  plan  of  streets  of  said  city,  terminating  at  the 
city  line,  as  nearly  as  might  be  practicable  and  judicious. 

In  performance  of  the  duties  imposed  on  them  the  commis- 
sioners prepared  a  map,  including  among  others  the  town  of 
New  Utrecht,  and  laying  out  the  whole  area  of  that  town  in 
projected  avenues  and  streets  similar  to  those  in  Brooklyn  city. 

In  November,  1881,  the  supervisoi's,  justices  of  the  pe^ce 
and  commissioners  of  highways  of  the  town  of  New  Utrecht 
claiming  authority,  under  chapter  554,  Laws  of  1881,  having 
met  in  that  town,  pui*suant  to  public  notice,  cei*tified  to  the 
necessity  of  opening  said  Ninety-second  street,  said  certificate 
being  signed  by  more  than  two-thirds  of  said  officers,  upon 
which  certificate  the  board  of  supervisors  of  Kings  county 
passed  resolutions  making  certain  alterations  in  the  map  of 
said  street,  as  filed,  and  also  the  following : 

"Sec.  3.  The  County  Court  or  the  Supreme  Court  at 
Special  Term,  in  Kings  county,  upon  the  application  of  any 
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freeholder  of  the  town,  or  of  the  trustees  of  the  school  district 
within  which  said  street  is  situated,  upon  five  days'  notice  of 
such  application  in  one  of  the  daily  newspapers  of  the  county, 
shall  appoint  three  disinterested  persons,  residents  and  free- 
holders of  said  town*  as  opening  commissioners,  for  the  pur- 
pose of  opening  said  street,"  following  which  were  resolutions 
as  to  the  mode  of  proceedings,  on  the  part  of  the  commissioners 
so  appointed,  and  as  to  the  confirmation  of  tlieir  report. 

By  further  resolutions  it  was  directed  that  the  supervisors 
of  the  town  borrow  on  its  credit  the  amount  of  unpaid  assess- 
ments, and  give  the  bonds  of  the  town  therefor,  with  direc- 
tions to  apply  all  sums  received  in  pajrment  of  the  assessments, 
and* it  was  provided  that  "any  deficiency,  required  to  meet 
the  principal  and  interest  on  said  bonds,  shall  be  made  a  tax 
on  the  real  and  personal  estate  of  the  town^  and  collected  in 
and  with  the  annual  taxes." 

Thereupon  the  petitioner  above-named  made  application  to 
tlie  Supreme  Court  for  the  appointment  of  commissioners. 

Oeorge  B.  Ely  for  appellants.  The  act  of  1881  (Chap.  554) 
was  violative  of  section  18  of  article  3  of  .the  Constitution, 
which  prohibits  the  legislature  from  providing  for  "the  laying 
out,  opening,  altering,  working  or  discontinuing  roads,  highways 
or  alleys  except  by  general  laws."  (State^  ex  rel.  Richards^  v. 
Hammer^  42  N.  J.  L.  438 ;  State^  ex  rel.  Anderson^  v.  Trenton^ 
id.  486 ;  People^  ex  rel,  Clmiaon^  v.  Newhurgh^  etc.j  jP.  H, 
Co,,  86  N.  T.  1 ;  People  v.  O'Brien,  38  id.  194 ;  People,  ex 
reL  Burroughs,  v.  BrinTcerhoff,  68  id.  265.)  The  commissioners 
could  be  appointed  only  on  the  application  of  owners  of  the 
lands  through  which  the  road  is  laid  out.  (1  Laws  of  1872, 
chap.  315;  1  E.  S.  [7th  ed.].844,  §  5.)  The  act  of  1881 
(Chap.  554)  is  void  because  it  authorizes  the  county  board  to 
provide  arbitrarily  at  its  discretion  for  the  estimation  and 
award  of  the  damages  to  be  sustained,  and  for  the  assessment 
on  property  intended  to  be  benefited  thereby,  and  fixing 
assessment  district  therefor ;  the  levying,  collection  and  pay- 
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ment  of  the  amount  of  snch  damages.     {People^  ex  rel.  Bur- 
roughs,  v.  BrinJcerhof,  68  N.  T.  264.) 

William  Sullivan  for  respondent.  The  act  of  1881  (Chap. 
554)  is  a  general  law,  for  it  in  tenns  applies  to  a  specified  class 
of  things  wherever  situated.     (  Walker  v.  Potter,  18  Ohio,  85 ; 

Wheder  v.  PhUaddphia,  77  Penn.  St.  348,  351 ;  Kilgore  v. 
Magee,  85  id.  401 ;  Matter  of  N.  T.  El.  R.  R.  Co.,  70  id.  328 ; 
People  V.  N.  <&  S.  P.  R.  Co.,  86  id.  1.)  The  enactment  of 
tlie  board  of  supervisors  is  warranted  by  the  act  on  which  it  is 
based,  and  it  does  not  infringe  on  the  constitutional  rights  of 
the  parties  affected  by  the  opening  and  construction  of  the 
street.     {Mayor  v.  Lvvingston,  8  Wend.  85 ;  jBetta  v.  Ciiy  of 

WiUiamsburgh,  15  Barb.  255 ;  People  v.  Mayor  of  BrooJclyn, 
4  N.  Y.  419  ;  Matter  of  SacheU  St.,  74  id.  107 ;  Cooley  on 
Taxation,  chap.  20.)  The  requirement  of  the  enactment  that 
notices  shall  be  given  to  all  parties  affected  by  the  acts  of  the 
commissioners,  and  that  they  shall  have  an  opportunity  to  be 
heard,  and  to  protect  and  enforce  their  rights,  ig  a  sufficient 
compliance  with  the  constitutional  provision  that  no  person 
shall  be  deprived.of  his  property  without  due  process  of  law. 
{Stuart  V.  Palrnei^  74  N.  Y.  185 ;  Matt&r  of  DePeyeter,  80 
id.  504.) 

FmcH,  J.  We  are  satisfied  that  the  law  under  which  the 
present  application  was  made  is  constitutional.  It  is  not  a 
local,  as  distmguished  from  a  general,  act,  and  so  is  not  pro- 
hibited by  the  fundamental  law.  (Const.,  art.  3,  §§  18, 23  )  It 
is  not  easy  to  define  with  accuracy  the  difference  between  the 
two  forms  of  legislation,  and  the  difficulty  is  better  solved  by 
adding  examples  to  definitions*  Of  the  latter,  the  most  useful 
and  accurate  is  that  given  in  The  Matter  of  the  N.  T.  Elevated 
R.  R.  (70  N.  Y.  328).  A  law  relating  to  particular  persons  or 
things  as  a  class  was  said  to  be  general ;  while  one  relating  to 
particular  persons  or  things  of  a  class  was  deemed  local  and 
private.  The  act  of  1881  relates  to  a  class,  and  applies  to  it  as 
such,  and  not  to  the  selected  or  particular  elements  of  which  it  is 
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composed.  The  class  consists  of  every  county  in  the  State,  hav- 
ing within  its  boundaries  a  city  of  one  hundred  thousand  hihabit- 
ants,  and  territory  beyond  the  city  limits  mapped  into  streets 
and  avenues.  How  many  such  counties  there  are  now,  or  may 
be  in  the  future,  we  do  not  know,  and  it  is  not  material  that  we 
should.  Whether  many  or  few,  the  law  operates  upon  them 
all  alike,  and  reaches  them,  not  by  a  separate  selection  of  one 
or  more,  but  through  the  general  class  of  which  they  are  indi- 
vidual elements.  The  force  of  the  law  of  1881  is  not  localized 
in  Kings  county  and  confined  to  its  territory.  By  its  terms  it 
applies  equally  to  every  other  county  which  may  prove  to  bo 
within  the  constituted  class.  It  is  said  there  is  but  one  such 
county  ;  and  so  it  was  said  there  was  but  one  elevated  railroad. 
Neither  fact  at  all  narrowed  the  terms  of  the  law.  Those  terms 
in  each  case  were  broad  enough  to  cover  every  county  in  the 
State  if  it  had  the  required  city  and  the  mapped  territory  on 
the  one  hand,  or  its  own  elevated  road  on  the  other.  The  case 
cited  adds  example  to  definition,  and,  following  its  doctrine,  we 
must  hold  the  law  of  1881  to  be  general  and  not  local,  and  so 
not  a  violation  of  the  Constitution. 

The  jurisdiction  of  the  Supreme  Court  to  appoint  the  com- 
missioners of  estimate  is  assailed  upon  the  groimd  that  its  sole 
authority  to  act  came  from  the  mandate  of  the  county  board, 
which  was  ineflfectual  for  tliat  purpose.  But  the  Constitution 
gave  to  the  Supreme  Court  general  jurisdiction  in  law  and 
equity,  and,  by  the  specific  provision  requiring  the  damages 
for  property  diverted  to  the  public  use  to  be  ascertained  by  a 
jury  or  commissioners  appointed  by  a  court  of  record,  conferred 
upon  all  such  courts  the  necessary  jurisdiction.  The  mode 
and  manner  of  its  exercise  was  put  within  the  control  and 
regulating  power  of  the  legislature,  because  it  was  to  be  exer- 
cised *'  as  prescribed  by  law."  In  that  respect  the  legislature 
could  not  delegate  its  authority  except  by  the  permission  of 
the  Constitution.  Such  permission  was  given.  (Art.  3,  §  23.) 
The  legislature  was  allowed  to  transfer  a  power  of  local  legis- 
lation, so  far  as  it  should  deem  necessary  or  prudent,  to  the 
county  boards.     What  it  could  do,  over  all  the  State  and  in 
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every  locality,  in  providing  the  occasion  for  and  requiring  the 
appointment  of  commissionere  of  estimate,  it  could  transfer  for 
a  particular  county  to  the  board  of  supervisors  of  that  county, 
so  that  the  latter  became  witliin  its  prescribed  authority  a  local 
legislature.  This  was  done  in  the  county  of  Kings  by  the 
act  of  1875  as  amended  in  1881.  Thereby  the  local  legislature, 
acting  within  the  authority  conferred,  could  create  the  occasion 
for  and  call  into  exercise  the  power  of  the  Supreme  Court  to 
appoint  commissioners,  and  that  appointment  when  made  was 
"  as  prescribed  by  law."  The  county  board  did  not  create  the 
jurisdiction.  That  came  from  the  fundamental  law.  What  it 
did  was  to  call  it  into  play,  to  furnish  occasion  for  its  exercise, 
and  to  require  its  aid.  When  it  did  that  the  jurisdiction  of 
the  court  in  the  particular  instance  was  complete. 

There  is  no  force  in  the  objection  that  after  fixing  the  assess- 
ment district  the  total  expense  cannot  be  assessed  upon  the 
property  included,  but  only  so  much  as  is  found  to  be  the 
actual  benefit.  That  is  but  another  form  of  saying  that  the 
legislature  cannot  impose  the  whole  cost  upon  the  area  which 
it  decides  is  benefited  to  that  extent.  The  case  of  Stuart  v. 
Palmer  (74  N.  Y.  185),  cited  by  the  appellant,  expressly  holds 
that  the  legislature  may  cause  local  improvements  to  be  made 
and  authorize  the  expense  thereof  to  be  assessed  upon  the  land 
benefited  thereby.  The  resolution  of  the  county  board  imposes 
upon  each  owner  his  share  of  the  cost  in  proportion  to  his 
benefit  accruing. 

Nor  is  the  'system  of  awards  and  the  provision  for  the  pay- 
ment thereof  inadequate  and  uncertain.  By  foixje  of  the  reso- 
lutions of  the  county  board  the  public  purse  of  the  town  is 
made  responsible  for  any  deficiency  in  the  awards  resulting 
from  failure  of  the  assessments,  and  to  enable  payment  to  bo 
more  readily  made,  the  town  is  authorized  to  borrow  the  neces- 
sary amount  by  the  issue  of  its  bonds,  and  these  are  to  be  paid 
out  of  the  general  tax  of  the  whole  town  so  far  as  the  assess- 
ments are  inadequate.  The  difliculty  and  uncertainty  of  pay- 
ment commented  upon  in  Chapman  v.  Gates  (54  N.  Y.  145) 
and  Sage  v.  City  of  Brooklyn  (89  id.  189)  does  not  here  exist. 
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Other  objections  taken  are  founded  upon  the  general  system 
of  laying  out  and  opening  highways  which  have  no  application 
to  the  present  case. 

The  oMer  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed.  * 
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The  People  of  the  State  of  New  York  v.  The  Mbohanics 

AND  Traders'  Savinos  Institution.  ijs  453 

W.  H.  M.  Sistare,  Judgment  Creditor,  Bespondent,  v.  William 

J.  Best,  Receiver,  etc.,  Appellant. 

The  primary  relation  of  a  depositor  in  a  Bavings  bank  to  the  corporation  is 
that  of  creditor. 

Upon  insolvencj  of  the  corporation,  the  depositors  stand  as  other  creditors, 
having  no  greater,  but  equal  rights  to  be  paid  ratably  out  of  the  insol- 
vent estate. 

Accordingly  held,  where  a  creditor  of  a  savings  bank  obtained  a  judgment 
a^inst  a  receiver  thereof  in  an  action  brought  against  the  bank  before 
the  appointment  of  the  receiver,  in  which  action  the  receiver  was  substi- 
tuted as  defendant,  that  the  plaintiff  was  not  entitled  to  a  preference  over 
depositors  in  the  payment  of  his  judgment. 

People  V.  Jf.  and  T.  8,  Institution,  (^8  Hun,  875),  reversed. 

(Argued  March  6, 1883  ;  decided  March  20,  1883.) 

Appeal  by  William  J.  Best,  receiver  of  The  Mechanics  and 
Traders'  Savings  Institution,  from  so  much  of  an  order  of  the 
General  Term  of  the  Supremo  Court,  in  the  third  judicial  de- 
partment, as  reversed  a  portion  of  order  of  Special  Term,  and 
directed  William  J.  Best,  the  receiver  of  said  institution,  to 
pay  in  full  certain  judgments  rendered  against  him  in  favor 
of  William  H.  Sistare.     (Reported  below,  28  Hun,  375.) 

This  institution  was  incorporated  as  a  savings  bank  by  chapter 
368,  Laws  of  1852.  Mr.  Sistare  was  a  New  York  broker,  and 
in  1872,  the  savings  institution  employed  him  as  such  broker 
to  sell  certain  stock.     The  result  of  the  transaction  was  that  on 


Peoplb  v.  Mechaijics  &  Tradbes'  Sav.  Ikst.  [March, 


Statement  of  case. 


the  5thr  day  of  April,  1872,  the  savings  institution  became 
liable  to  him  for  a  large  sum.  For  this  Mr.  Sistare  commenced 
an  action  against  it  in  November,  1875.  The  action  was  pend- 
ing on  the  26th  day  of  December,  1877,  when  an  order  was  en- 
tered in  the  matter  above  entitled,  dissolving  the  corporation 
and  appointing  Mr.  Best  receiver.  On  the  29th  of  April,  1878, 
an  order  was  made  substituting  Mr.  Best  as  receiver  in  place 
of  the  corporation  in  tlie  action  brought  by  Mr.  Sistare,  and 
judgment  was  thereafter  rendered  therein  in  favor  of  plaintiff. 
It  was  appealed  to  the  Court  of  Appeals  where  judgment  was 
afBrmed,  and  judgments  for  costs  were  perfected. 

Mr.  Sistare  applied  to  the  court  at  Special  Term  that  his 
judgments  be  paid  in  preference  to  the  claims  of  depositors. 
This  motion  was  granted  as  to  his  costs  and  disbursements,  but 
denied  as  to  his  claim.  The  General  Term,  on  appeal,  held  that 
he  was  entitled  to  a  preference  for  the  full  amount  of  his  judg- 
ments, with  interest,  and  directed  the  receiver  to  pay  the  sauio 
out  of  the  funds  in  his  hands. 

A.  J,  Vanderpod  for  appellant.  The  legislature  intended 
to  place  the  creditors  and  depositors  of  savings  banks  on  the 
same  footing.  (Laws  of  1852,  chap.  368,  §  13 ;  Laws  of  1875, 
chap.  371,  §  476 ;  Laws  of  1879,  chap.  422,  §  473;  2  E.  8. 
[Edm.  ed.J  471,  492 ;  3  R.  S.  [7th  ed.]  2401.)  The  depositors 
in  a  savings  bank  are  simply  creditors  of  the  institution. 
{Macin  v.  Savings  Inatitution^  23  Me.  350 ;  Lund  v.  Seor- 
man^a  Savings  -ZTA*,  37  Barb.  129 ;  Van  Dych  v.  McQuade^ 
86  N.  Y.  39,  62.) 

A,  D.  Pope  for  respondent.  Where  a  stock  corporation  is 
dissolved,  its  creditors  must  be  paid  before  its  stockholders, 
because  the  money  paid  for  the  stock  constitutes  the  capital 
which  the  stockholders  invest  and  risk  in  the  business,  and  they, 
being  entitled  to  the  profits,  must  suffer  the  loss.  {Huntington 
V.  Savings  BanJcy  96  U.  S.  388.)  A  savings  bank  is  a  corpo- 
rate trustee,  and  in  the  management  of  its  trust,  the  bank,  through 
its  board  of  directors,  is  authorized  to  incur  reasonable  expenses. 
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{Run  V.  Cary,  82  K  Y.  65-67 ;  2  Perry  on  Trusts  [3d  ed.], 
§§  907,  908 ;  JIfew  v.  J!/^ieoll,  73  N.Y.  131 ;  Stockton  v.  M.  and 
T.  Samngs  Bank,  32  N.  J.  Eq.  163 ;  22  Alb.  L.  J.  157-8 ; 
Osiorn  V  Byrne,  21  Am.  Rep.  641 ;  JIannon  v.  Williams, 
38  id.  383 ;  Uyde  v.  Lynde,  4  N.  T.  39 1 ;  Mann  v.  lientz,  3 
Comst.  423 ;  M.  Savings  Bank  v.  Bastin,  Penn.  Sup.  Ct., 
March,  1881.)  A  receiver  takes  merely  the  same  rights  which 
the  corporation  had  and  subject  to  the  same  equities.  {Lincoln 
V.  Fitcl).,  42  Me.  456  ;  Eolinson  v.  Uowes,  20  N.  Y.  84 ; 
Smith  V.  Felton,  43  id.  419.)  The  defendant  is  not  bound  to 
await  the  administration  of  the  fund  as  a  general  creditor  to 
share  with  others  ^/^o  rata,  but  is  entitled  to  an  immediate 
order  for  the  payment  of  his  costs  in  full.  {Columhia  Ins.  Co, 
V.  Stevens,  37  K  Y.  536.) 

Andrews,  J.  The  primary  relation  of  a  depositor  in  a  sav- 
ings bank,  to  the  corporation,  is  that  of  creditor  and  not  that 
of  a  beneficiary  of  a  trust.  The  deposit  when  made  becomes 
the  property  of  the  corporation.  The  depositor  is  a  creditor 
for  the  amount  of  the  deposit,  which  the  corporation  becomes 
liable  to  pay,  according  to  the  terms  of  the  contract  imder  which 
it  is  made.  When  payment  is  made,  the  claim  of  the  depos- 
itor is  cKtinguished^  and  ho  has  no  further  claim  upon  the  funds 
or  assets  of  the  bank.  Upon  insolvency  the  assets  and  prop- 
erty of  the  corporation,  as  in  the  case  of  other  corporations,  is 
a  trust  fund  for  the  payment  of  creditors,  and  depositors  we 
tliink  stand  as  other  creditors,  having  no  greater,  but  equal 
rights  to  be  paid  ratably  out  of  the  insolvent  estate.  The  fact 
that  savings  banks  are  public  agencies  created  by  law  to  receive 
and  invest  the  money  deposited  in  tliem  does  not  change  the 
status  of  depositors,  upon  insolvency  of  the  bank,  from  that 
of  creditors  to  that  of  beneficiaries  of  a  trust,  so  as  to  subject 
the  assets  of  the  bank  to  the  payment  in  the  first  instance  of 
other  creditors.  The  statutes  under  which  savings  banks  are 
organized  contain  restrictions  and  provisions  intended  to  se- 
cure depositors  against  loss.  These  institutions  are  designed  to 
encourage  economy  and  frugality  among  persons  of  small 
SicKELS— Vol.  XLVII.       2 
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means.  But  the  depositors  have  no  voice  in  the  management. 
The  directors  or  trustees  are  designated  in  the  charter  or  the 
certificate  of  incorporation,  and  constitute  a  self-perpetuating 
body.  There  is  nothing  like  a  private  trust  between  the  cor- 
poration or  its  trustees,  and  the  depositors,  in  respect  to  the 
deposits.  The  trustees  assume  the  management  of  the  aggre- 
gate fund  under  the  special  provisions  of  the  statute,  and  the 
depositors  can,  under  the  most  favorable  circumstances,  re- 
*ceive  but  a  moderate  rate  of  interest  on  their  deposits.  The 
deposits  are  not  made  as  a  business  venture,  but  the  supposed 
security  of  the  fund  is  the  great  motive  put  forward  to  induce 
deposits.  The  other  creditors  of  the  corporation  have  no  su- 
perior equity  to  the  depositors  to  payment  in  case  of  deficiency 
of  assets.  They  deal  with  the  corporation  upon  the  footing  of 
general  creditors,  and  the  fact  that  the  corporate  franchises  are 
granted  primarily  for  the  management  of  funds  of  depositors, 
does  not  entitle  the  former  to  priority  of  payment.  The  stat- 
utes certainly  do  not  contemplate  that  the  rights  of  depositors 
shall  be  inferior  to  those  of  other  creditors.  The  statutes  re*'- 
ulating  the  distribution  of  the  assets  of  insolvent  corporations 
recognize  the  equitable  principle  of  equality  between  creditors 
and  furnish,  we  think,  the  proper  rule  of  distribution  in  this 
case.   (2  R.  S.  464,  §  42  ;  id.  477,  §  79.) 

We  are  therefore  of  the  opinion  that  the  claimant  is  not  en- 
titled to  the  preference  claimed,  and  that  the  order  of  the 
General  Term  should  be  reversed  and  the  order  of  the  Special 
Term  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 
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George  A.  Vogel,  Appellant,  'y.  The  Mayor,  Aldermen  and 
Commonalty  op  the  CnY  of  New  York,  Respondent. 

One  who  employs  a  contractor  to  do  a  work,  not  in  its  natnre  a  nuisance, 
bat  which  becomes  so  by  reason  of  the  manner  iu  which  the  contractor 
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has  performed  it,  if  he  accepts  the  work  in  that  condition,  becomes  at 
once  responsible  for  the  nuisance. 

In  May,  1857,  one  K.  entered  into  a  contract  with  defendant  to  regulate, 
grade,  etc.,  a  portion  of  one  of  its  streets,  the  work  to  be  completed  on  or 
before  August  19,  1858.  The  contract  required  the  work  to  be  done  un- 
der the  supervision  of  a  person  appointed  by  the  street  commissioner,  and 
to  be  approved  of  by  that  officer  or  the  person  so  appointed,  and  if  at  any 
time  the  work  should  not  progress  according  to  the  terms  of  the  contract, 
said  officer  was  authorized  to  complete  the  work  at  tlie  expense  of  the 
contractor.  K.  commenced  the  work  and  dug  a  deep  hole  or  trench  in  the 
street  near  plaintiff's  lots,  adjoining  the  street ;  in  1859  he  dug  another 
hole,  but  did  little  else  toward  the  performance  of  the  contract,  and  in 
1859  abandoned  it.  In  1873  the  city  employed  another  person  who  com- 
pleted the  work.  In  consequence  of  said  excavations,  surface  water, 
which  before  that  had  been  accustomed  to  flow  in  a  natural  channel,  was 
diverted  and  thrown  upon  plaintiflTs  premises,  causing  damage.  This 
damage  was  done  after  the  time  for  the  performance  of  the  contract  had 
expired,  and  ceased  wlien  the  work  was  completed.  In  an  action  to  re- 
cover said  damage,  held  (Mtllkr,  Danforth  an^  Finch,  JJ.  ,  dissent- 
iog)>  that  defendant  was  liable,  as  it  permitted  these  excavations  to  re- 
main  when  it  had  the  power  and  right  to  take  charge  of  and  complete 
the  work,  and  thus  protect  plaintiff's  property  from  injury. 

Blake  v.  Ferris  (5  N.  Y.  48),  Pack  v.  T/ie  Mayor  (8  id.  222),  EeUy  v. 
The  Mayor  (11  id.  482),  distinguished. 

(Argued  March  7,  1883 ;  decided  March  20, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  20,  1881,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  nonsuiting  plaintiff  on 
trial,  and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Samiiel  Hand  for  appellant.  The  title  to  a  street,  when  ac- 
quired by  the  city,  is  vested  in  it  in  fee.  (Val.  Laws,  1198.) 
Tlie  power  of  the  city  to  regulate  and  grade  streets  exists  only 
in  regard  to  streets  of  or  belonging  to  it.  (Yal.  Laws,  1190, 
1191.)  The  power  to  regulate  and  grade  streets  is  conferred 
by  statute  upon  the  mayor,  etc.,  of  the  city  of  New  York,  and 
its  exercise  in  fact  is  the  performance  of  a  public  ministerial 
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duty.  {Barton  v.  City  of  /Syracuse^  36  N.  T.  54.)  A  muni- 
cipal corpordtion  in  performing  a  public  duty,  ministerial  in 
its  nature  and  within  its  powers,  is  liable  for  any  injury  occa* 
sioned  by  the  negligence  of  its  agents,  whether  the  latter  hold 
the  relation  of  immediate  employes  or  apparently  independ- 
ent contractors,  unless  it  arises  from  a  collateral  act  or  omis- 
sion of  an  employe,  and  not  his  unskillfulness  in  doing  the 
very  act  which  was  authorized.  (  Water  Co.  v.  Ware,  16  Wall. 
566 ;  Mersey  Dock  v.  Gihbs,  L.  H.,  1  Eng.  &  Ir.  App.  93, 
114, 115 ;  Ellis  V.  Gas  Co.,  2  E.  &  B.  167  ;  Butler  v.  Hunter, 
7  H.  ife  N.  826 ;  Storrs  v.'  Utica,  17  K  Y.  104 ;  Dillon  on 
Mun.  Corp.,  §  753  ;  nines  v.  City  of  Lockport,  50  N.  Y.  236 ; 
Britton  v.  The  Mayor,  etc.,  21  How.  Pr.  251 ;  King  v.  N.  Y, 
C.  (&  IL  R.  R.  R.  Co.,  66  N.  Y.  185,  186.)  Under  the  circum- 
stances, the  defendant  is  liable,  whether  the  contractor  was  its  ser- 
vant or  independent  of  it,  particularly  as  the  injury  was  directly 
caused  by  diverting  the  natural  water-course.  {Byrnes  v.  Co- 
hoes,  67  N.  Y.  204 ;  Storrs  v.  City  of  Utica,  17  id.  108 ;  Lynch 
V.  Mayor,  76  id.  62  ;  Bastable  v.  Syrojcuse,  8  Hun,  587.)  A 
municipal  corporation,  in  using  its  real  estate,  is  liable  in  the 
same  manner  and  to  the  same  extent  as  an  individual  owner 
for  injury  done  adjoining  or  other  lands.  {Bailey  v.  Mayor, 
3  Hill,  541 ;  Rochest>er  White  L.  Co,  v.  City  of  Rochester,  3 
N.  Y.  463.)  Defendant  having  continued  the  nuisance  upon 
Fortieth  street,  which  resulted  in  the  injury  to  the  plaintiff,  is 
liable  therefor.  ( Vedder  v.  Vedder,  1  Denio,  257 ;  Fish  v. 
Dodge,  4  id.  317 ;  Broum  v.  C.  dk  S.  R.  R.  Co.,  12  N.  Y.  492 ; 
3  Greenl.  on  Ev.,  §  472 ;  Todd  v.  City  of  Troy,  61  N.  Y.  506 ; 
2  Greenl.  on  Ev.,  §  472.) 

D.  J.  Deam,  for  respondent.  The  defendant  is  not  liable 
for  damages  occasioned  by  the  unskillfulness  or  neglect  of  the 
contractor  or  his  servants,  or  consequent  upon  a  want  of  care  in 
the  method  of  prosecuting  the  work.  {Blake  v.  Ferris,  5  N. 
Y.  48 ;  rack  v.'  The  Mayor,  8  ii  222  ;  Kelly  v.  The  Mayor, 
11  id.  432 ;  4  E.  D.  Smith,  291.)  It  is  only  when  the  work 
which  has  been  directed  to  be  done  is  intrinsically  dangerous. 
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however  skillf  ally  performed,  and  the  plaintiff,  without  neglect 
on  his  part,  has  suffered  injury,  that  the  city  becomes  liable,  if 
proper  and  reasonable  care  has  not  been  used  to  prevent  the 
accident,  and  cannot  escape  the  liability  by  pleading  the  con- 
tractor's neglect.  {Starrs  v.  UUca^  17  N.  Y.  104 ;  McCafferty 
V.  P.  M.  <&  S.  D.  JR.  R.  Co.,  61  id.  181 ;  King  v.  Lwer- 
mare^  9  Him,  299  ;  Gardner  v.  BenneUj  38  N.  Y.  Sup.  Ct.  198 ; 
Cuff  V.  N.  R.  R.  Co.,  85  N.  Y.  17 ;  10  Am.  Rep.  205  ;  Dillon 
on  Municipal  Corporations,  §§  1028-1031  [3d  ed.]  ;  City  of 
Erie  v.  CauLUna,  85  Penn.  St.  ^n-y'in  Am.  Rep.  642.)  The 
damage  suffered  by  the  plaintiff  was  the  consequence  of  the 
method  of  prosecuting  the  work  adopted  by  the  contractor,  who 
was  in  this  respect  beyond  the  control  of  the  defendant. 
(KMrj  V.  Mayor,  11  N.  Y.  432 ;  Reedie  v.  N.  W.  R'y,  4  Exch. 
244 ;  Wood  on  Master  and  Servant,  619 ;  Watef"  Co.  r.  Ware^ 
16  Wall.  566.)  The  city  had  the  right  to  contract  for  the 
grading  of  the  street,  and  to  cause  the  surface  of  the  land  to 
be  changed  at  its  pleasure,  and  without .  regard  to  the  perma- 
tient  or  temporary  effect  of  such  changes  upon  the  flow  of 
6urface  water.  (Dillon  on  Municipal  Corporations,  §  1041 
[3d  ed.]  ;  Turner  v.  Dartrrunith,  13  Allen,  291 ;  Oreely  v. 
R.  R.  Co.,  53  Me.  200 ;  Dickenson  v.  Wooster,  7  Allen,  19 ; 
Flaffff  V.  Wooster,  13  Gray,  601 ;  FranUin  v.  Fisk,  13  Allen, 
211 ;  Barry  v.  Lowell,  8  id.  127 ;  Parks  v.  Newhuryport,  10 
Gray,  28 ;  Lynch  v.  The  Mayor,  76  K  Y.  60 ;  Oovld  v.  Booth, 
66  id.  62 ;  Wilson  v.  The  Mayor,  1  Denio,  595 ;  MiUs  v. 
Brooklyn,  32  N.  Y.  489  ;  Toum  of  Union  v.  Burkes,  38  N. 
J.  L.  21 ;  Imler  v.  City  of  Springfield,  55  Mo.  119 ;  17  Am. 
Rep.  645.)  When  the  contractor  failed  to  complete  his  con- 
tract, and  became  in  default  to  the  corporation,  leaving  the 
street  in  the  condition  described,  it  was  a  matter  for  the  discre- 
tion of  the  defendant  to  determine  when  and  how  the  work  on 
the  street  should  be  continued.  ( Wilson  v.  The  Mayor,  1 
Denio,  595 ;  MiUs  v.  BrooJdyn,  82  N.  Y.  489 ;  Rivers  v. 
The  City  Council  of  Augusta,  23  Alb.  L.  J.  17  ;  Cuff  v. 
Nevowrk  <6  N.  T.  R.  R.  Co.,  35  N.  J.  17 ;  10  Am.  Rep.  205  ; 
Anson  on  Contracts,  200.)   If  the  injuries  to  plaintiff's  property 
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were  caused  by  the  act  or  neglect  of  the  contractor,  by  the 
method  adopted  by  him  in  prosecating  the  work,  he  alone  is 
liable,  bnt  if  they  were  necessarily  incidental  to  the  work,  either 
as  a  permanent  or  temporary  consequence  thereof,  defend- 
ant is  not  liable.  {Raddiff  v.  The  Mayor ^  4  N.  Y.  195 ; 
Iloyt  V.  Hudson^  9  Am.  Eep.  473 ;  Dillon  on  Municipal  Cor- 
porations [3d  ed.],  §§  989,  991.)  It  was  the  dnty  of  the  plaint- 
iff in  a  case  of  this  kind  to  use  all  possible  means  to  reduce  the 
amount  of  his  damage  as  much  as  possible.  (Sedgwick  on 
Measure  of  Damages,  164  [7th  ed.]  ;  Lawson  v.  Price^  2 
liw  &  Eq.  427 ;  Loker  v.  Damon,  17  Pick.  284.) 

Earl,  J.  This  action  was  brought  to  recover  damages,  for 
injuries  to  two  houses  belonging  to  the  plaintiff,  and  for  con- 
sequent loss  and  diminution  of  rents,  by  reason  of  water  turned 
and  caused  to  flow,  from  time  to  time,  between  August,  1858j 
and  December,  1874,  into  and  upon  the  premises  of  the  plaint- 
iff, situated  on  the  south-east  comer  of  Second  avenue  and  For- 
tieth street,  in  the  city  of  New  York.  The  plaintiff  was  non- 
suited upon  the  trial,  and  from  the  judgment  entered  against 
him  upon  the  nonsuit,  he  appealed  to  the  General  Term,  and 
from  affirmance  there,  to  this  court. 

In  reviewing  this  nonsuit  we  must  take  the  facts  as  the  evi- 
dence most  favorable  to  the  plaintiff  tended  to  establish  them, 
and  they  are  as  follows  : 

The  plaintiff,  from  1852  to  the  commencement  of  this  action, 
owned  two  lots  on  the  south-east  comer  of  Fortieth  street  and 
Second  avenue.  The  land  between  Thii*ty-ninth  and  Forty-second 
streets  and  First  and  Second  avenues,  was  a  hill,  highest  at  Forty- 
second  street  and  First  avenue,  and  lowest  at  Thirty-ninth  street, 
and  it  sloped  down  southerly  and  westerly  from  Forty-second 
street  toward  Thirty-ninth  street.  A  water-course  crossed 
Fortieth  street  about  one  hundred  and  seventv-five  feet  east 
of  Second  avenue,  and  seventy-five  feet  east  of  the  rear  line 
of  plaintiff's  lots,  and  the  surface  water  coming  down  from 
about  twenty  acres  of  the  elevated  land  ran  through  this  water- 
course, a  natual  depression  in   the  land,    toward   Thirty-ninth 
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street,  sind  then  down  that  street  to  the  East  river,  doing  the 
plaintiff's  lots,  prior  to  1858,  no  damage. 

Prior  to  May,  1857,  Fortieth  street  between  Second  and 
First  avenues  had  not  been  regulated  and  graded,  although  the 
title  to  the  land  in  the  street  belonged  to  the  citj ;  but  the 
city  had  established  the  grade  of  the  street  so  that  when  the 
street  should  be  completed  it  would  have  a  descent  toward  the 
First  avenue  and  the  East  river.  On  the  19th  day  of  May, 
1857,  the  city  made  a  contract  with  one  Kinsley  to  furnish  all 
the  materials  and  labor  to  regulate,  grade,  curb  and  gutter 
Fortieth  street  between  the  two  avenues  named,  and  he  was  to 
complete  his  contract  on  or  before  August  19,  1858.  The 
plaintiff,  learning  that  the  grade  of  the  street  had  been  estab- 
lished and  that  the  contract  with  Kinsley  had  been  made,  en- 
tered into  a  contract  with  a  builder  to  erect  two  buildings  upon 
his  lots,  in  reference  to  the  grade  so  established  and  the  con- 
tract with  Kinsley  so  made  by  the  city.  The  buildings  were 
commenced  in  the  latter  part  of  the  summer  of  1858,  and  were 
completed  about  May  1,  1859. 

The  contract  with  Kinsley  provided  that  the  work  should 
be  "  under  the  supervision  of  the  surveyor,  or  such  person  as 
may  be  appointed  by  the  street  commissioner ; "  that  if  at  any 
time  the  work  should  not  progress  according  to  the  terms  of 
the  contract,  and  the  street  commissioner  should  be  of  opinion 
that  the  work  was  delayed,  "  he  shall  have  the  power  to  place 
such  and  so  many  other  persons,  by  contract  or  otherwise,  to 
work  at  and  complete  the  same,  as  he  shall  deem  advisable,'' 
and  charge  the  expense  of  completing  the  work  to  the  con- 
tractor, and  deduct  the  amount  thereof  from  the  compensation 
to  be  paid  to  him  under  the  contract;  that  the  work  should  con- 
form "to  such  further  directions  as  shall  be  given  by  the  street 
commissioner ; "  "  that  a  suiBcient  number  of  persons  shall  be 
at  all  times  employed  to  execute  the  work,  the  whole  to  be  ap- 
proved of  by  the  street  commissioner  or  such  person  as  shall  be 
appointed  to  superintend  the  work ; "  that  "  the  contractor 
would  commence  the  work  within  days  from  signing  the 
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contract,  and  progress  therein  bo  as  to  complete  the  same  on  or 
before  the  19th  day  of  August,  1868." 

The  contractor  commenced  to  work  under  his  contract  in 
1858.  If  he  had  commenced  his  work  on  the  First  avenue  and 
worked  toward  the  Second  avenue,  the  topography  of  the  dis- 
trict was  such  that  he  could  have  completed  the  contract  with- 
out damaging  the  plaintiff.  But  he  commenced  at  the  Second 
avenue,  and  dug  a  deep  hole  or  trench  in  the  street,  near  the 
plaintiff's  lots,  and  in  the  year  1859  he  dug  another  hole  in  the 
street,  making,  however,  but  little  progress  with  the  work  upon 
his  contract.  After  1 869,  all  he  did  was  in  each  year  to  draw 
a  little  sand  from  the  street,  and  occasionally  some  rock,  as  it 
is  to  be  inferred,  for  his  own  use  elsewhere.  In  that  year  he 
practically  abandoned  the  work,  and  never  again  resumed  it. 
In  1873,  a  new  man,  employed,  as  it  may  be  inferred,  in  some 
way  by  the  city,  took  hold  of  the  work  and  completed  the  con- 
tract.  During  all  these  years,  from  1868  to  the  completion  of 
the  work  by  the  new  man  in  1873,  in  consequence  of  the  ex- 
cavations made  in  the  street,  the  water  which  had  been  accus- 
tomed to  flow  in  the  natural  channel  above  described,  in  the 
times  of  rain,  was  diverted  and  thrown  in  great  volumes  upon 
plaintiff's  lots,  doing  him  great  damage.  The  plaintiff  endeav- 
ored to.  protect  his  lots  against  the  floods,  but  was  unable  to  do 
so.  After  the  completion  of  the  work,  he  suffered  no  further 
damage. 

Upon  these  facts,  if  the  city  had  directly  through  its  agents 
caused  the  excavations  upon  its  own  land  in  the  street,  and 
thus  diverted  the  great  volume  of  water  upon  plaintiff's  lots, 
there  would  have  been  little  or  no  room  for  contention  that 
it  would  not  have  been  liable  for  the  damage  done.  Its  liability 
in  such  case  could  be  based  upon  principles  laid  down  and  de- 
cided in  Byrnes  v.  City  of  Cohms  (67  N.  Y.  204),  and  Nooncm 
V.  City  of  Albany  (79  id.  470),  and  other  like  cases. 

But  it  is  claimed  on  behalf  of  the  city  that  it  is  not  liable 
for  these  damages,  because  of  the  contract  it  had  entered  into 
with  Kinsley,  by  whom  the  excavations  in  the  street  were 
made.     Tlie  claim  is  that  the  damages  were  caused  by  the  im- 
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proper  and  negligent  manner  in  which  he  performed  his  con- 
tract; that  he  was  an  independent  contractor,  and  that  the  city 
had  no  control  over  the  manner  in  which  he  should  perform 
his  work,  and  hence  was  not  responsible  for  his  wrongs  or 
carelessness,  he  alone  being  responsible  upon  principles  laid 
down  in  Blake  v.  FerriB  (5  N.  Y.  48),  Pdck  v.  The  Mayor 
(8  id.  222),  Kdby  v.  The  Mayor  (11  id.  432) ;  and  other 
similar  cases.  But  those  cases  are  not  in  point.  In  Blake 
V.  Fei^ris  the  defendants,  having  a  license  at  their  own 
expense  to  construct  a  sewer  in  one  of  the  streets  of  the 
city  of  New  York,  entered  into  contract  with  another  per- 
son to  construct  it  at  a  stipulated  price  for  the  whole  work, 
and  the  plainti£E  was  injured  in  consequence  of  the  negligent 
manner  in  which  the  unfinished  sewer  was  left  open  and  un- 
guarded in  the  night-time.  In  an  action  against  the  defendants 
to  recover  damages  for  the  injuries  thus  sustained,  it  was  held 
that  they  were  not  liable,  for  the  reason  that  the  contractor  was 
not  their  agent,  and  that  they  were  not  responsible  for  his  neg- 
ligence. That  case  was  criticised  and  questioned  by  Comstock, 
J.,  in  the  case  of  Starrs  v.  The  City  of  TTtioa  (17  N.  Y.  104), 
where  he  said  in  substance  that  the  doctrine  of  respondeat, 
superior  was  correctly  expounded  in  that  case,  but  improperly 
applied.  But  to  make  that  case  analogous  to  this,  suppose  the 
contractor,  after  digging  the  trench  in  the  street,  had  aban- 
doned his  work  and  left  the  trench  there  for  weeks  and  years, 
could  the  defendants  have  escaped  liability?  Could  they  per- 
mit an  excavation  which  they  had  caused  to  be  made  in  the  street, 
to  remain  there  an  indefinite  time  after  the  work  had  practically 
ceased,  and  claim  exemption  from  liability  because  they  had 
committed  the  work  to  a  contractor  ?  Here,  if  this  damage 
had  been  done  to  the  plaintiff  while  Kinsley  was  in  the  active 
and  proper  performance  of  his  contract,  there  would  be  some 
ground  for  claiming  that  the  city  should  not  be  made  liable  for 
the  damage  resulting  from  the  improper  manner  in  which  he 
performed  his  work.  Suppose  A.  enters  into  contract  with  B. 
to  do  some  work  upon  his  land,  his  private  property,  and  in 
doing  this  work  B.  does  it  so  carelessly  as  to  turn  a  stream  of 
Sick  ELS  — Vol.  XLVIL        3 
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water  upon  the  land  of  C.  and  then  B.  abandons  his  contract 
and  for  years  omits  to  proceed  with  it ;  could  A.  permit  the 
water  to  run  upon  the  land  of  0.  for  years  and  escape  liability 
for  the  damage  which  should  thus  be  caused  ?  Clearly  he 
would  be  held  responsible  for  what  he  had  caused  to  be  done, 
or  suffered  to  be  done,  upon  his  own  land,  to  the  injury  of  his 
neighbor,  and  he  could  not  shield  himself  behind  the  claim 
that  B.  was  an  independent  contractor  when  he  did  the  act 
which  first  diverted  the  water. 

In  jPack  V.  TTie  Mayor,  the  city  had  made  a  contract  with 
a  person  to  grade  a  street,  and  .the  damage  complained  of  was 
done  by  the  carelessness  of  a  sub-contractor  in  blasting  rock.  It 
was  held  that  the  person  actually  guilty  of  the  careless  act  was. 
liable  for  the  damage,  and  that  the  city  was  not  liable,  as  it  had 
no  control  over  the  workmen  of  the  contractor  —  could  not  dis- 
miss them  or  direct  the  manner  in  which  the  blasting  should 
be  done.  In  reference  to  a  clause  in  the  contract  in  that  case, 
which  bound  the  contractor  to  conform  the  work  to  such  fur- 
ther directions  as  might  be  given  by  the  city  or  its  oflScers,  the 
court  held,  as  stated  in  the  head-note,  "  It  gives  to  the  corpo- 
ration power  to  direct  as  to  the  results  of  the  work  ;  bnt  with- 
out control  over  the  contractor  or  his  workmen,  as  to  the 
manner  of  performing  it ;  which  control  alone  furnishes  a 
ground  for  holding  the  master  or  principal  liable  for  the  act  of 
the  servant  or  agent."  But  the  plain  inference  is  that  the  city 
in  such  a  case  is  liable  for  the  consequences  of  operations  which 
are  subject  to  its  control. 

The  case  of  Kelh/  v.  The  Mayor  was  similar  to  the  case  of 
Pack  V.  The  Mayor,  and  was  disposed  of  upon  precisely  the 
same  principles.  The  doctrine  was  again  announced  that  to 
make  the  city  liable  it  must  have  the  power  to  direct  and  con- 
trol the  manner  of  performing  the  very  work  in  which  the 
carelessness  occurred. 

In  the  case  now  under  consideration  the  damage  was 
occasioned  to  the  plaintiff  after  the  time  for  the  performance 
of  the  contract  by  Kinsley  had  expired,  at  a  time  when  he 
could  not,  as  against  the  city,  claim  the  possession  of  the  street 
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or  the  right  to  do  any  work  therein.  The  damage  was  done 
because  the  work  was  improperly  delayed  and  practically 
abandoned  for  about  fourteen  years,  during  all  of  which  time 
the  city  had  the  right,  by  the  very  terms  of  the  contract,  to 
assume  control  of  the  work  and  finish  it  at  the  expense  of  the 
contractor.  The  city  is  liable  because  it  permitted  its  con- 
tractor, in  the  execution  of  a  contract  with  it,  to  make  these 
excavations  in  the  street  and  to  thus  turn  the  water  upon 
plaintiffs  lots  when  it  had  the  power  and  right,  at  any  time 
within  the  fourteen  years,  to  take  charge  of  the  work,  com- 
plete the  contract  tod  thus  protect  the  plaintiffs  property 
against  injury. 

The  city  owed  plaintiff  a  duty,  and  the  breach  of  that  duty 
imposes  the  liability.  The  city  is  in  the  same  position  as  it 
would  have  been  if  it  had  contracted  for  making  the  very  ex- 
cavations, and  then  had  left  them  to  do  the  injury  complained 
of.  This  bears  some  analogy  to  the  case  of  a  continuing 
nuisance.  One  must  not  suffer  a  nuisance  to  continue  on  his 
premises  to  the  injury  of  others,  although  he  was  not  respon- 
sible for  its  creation.  {Osbom  v.  The  Union  Ferry  Company^ 
53  Barb.  629;  Burgess  v.  Gray,  1  0.  B.  578.)  If  one 
employs  a  contractor  to  do  a  work  not  in  its  nature  a  nuisance, 
but  when  completed  it  is  so  by  reason  of  the  manner  in  which 
the  contractor  has  done  it,  and  he  accepts  the  work  in  that 
condition,  he  becomes  at  once  responsible  for.  the  creation  of 
the  nuisance,  upon  a  principle  very  similar  to  that  which 
makes  a  principal  responsible  for  unauthorized  wrongs  com- 
mitted by  his  agent  by  ratifying  them.  (BosweU  v.  Laird,  8 
Cal.  49.) 

This  is  not  like  the  case  supposed  of  a  convulsion  of  nature 
causing  these  chasms  and  thus  turning  the  water,  and  t^e  re- 
sponsibility of  the  city  is  not  such  as  it  would  have  been  in  that 
case.  Here  the  excavations  were  made  by  agencies  put  in 
motion  by  the  city,  in  the  execution  of  a  contract  for  it,  upon 
its  land.  The  excavations  were  not  necessarily  damaging  to 
the  plaintiff.  If  the  work  had  been  carried  to  completion  in 
a  reasonable  time,  no  serious  damage  would  have  been  done, 
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as  the  plaintiffs  houses  were  not  finished  until  1859,  nearly  a 
year  after  Kinsley's  contract  was  to  have  been  completed.  But 
the  damage  came  because  the  excavations  were  needlessly, 
negligently  and  heedlessly  suflEered  to  remain  in  the  street  for 
an  unreasonable  length  of  time,  and  for  that  responsibility 
attached  to  the  city. 

We  are,  therefore,  of  opinion  that  Upon  the  facts  which 
the  evidence  tended  to  establish,  there  is  no  rule  of  law  which 
shields  the  city  from  liability  to  the  plaintiff  for  his  damages, 
and  that  the  nonsuit  was  improperly  granted. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Milleb,  Danfobth  and  Finch,  JJ.,  dis- 
senting. 

Judgment  reversed. 


£lisha  Mack,  Respondent,  v.  Thomas  Phblan,  Administrator, 

etc..  Appellant. 

The  provision  of  the  statute  in  reference  to  chattel  mortgages  (§  3, 
chap.  270«  Laws  of  1888),  providing  that,  unless  such  a  mortgage  is 
re-filed,  as  prescribed,  it  shall  cease  to  be  a  lien  as  against  subsequent 
purchasers  in  good  faith,  after  the  expiration  of  a  year  from  the  time 
of  filing,  does  not  relieve  a  purchaser  having  actual  notice  of  a  mort- 
gage when  he  purchased,  which,  at  the  time  it  was  executed,  acdurate- 
ly  described  the  mortgaged  property,  although  the  appearance  of  the 
property  had,  for  the  purpose  of  deception,  without  the  fault  of  the 
mortgagee,  been  changed  by  the  mortgagor. 

In  November,  1871,  C.  executed  to  H.  a  chattel  mortgage  on  three 
machines,  which  were  described  by  numbers  and  other  descriptive  par- 
ticulars, and  were  stated  to  be  in  the  possession  of  the  mortgagor  in  a 
certain  mill.  In  October,  1872,  the  mortgagee  attempted  to  renew  the 
mortgage  by  refiling  a  copy  ;  this  was  held  not  to  be  effectual,  because 
the  paper  filed  was  not  an  exact  copy  ;  it,  however,  stated  accurately  the 
debt  and  the  mortgaged  property,  and  the  statement  signed  by  the 
mortgagee  stated  correctly  the  amount  unpaid.  G.  sold  the  machines  to 
A.  H.  H.  &  Co. ;  immediately  prior  to  the  purchase  the  agent  of  that 
firm  saw  and  read  the  original  mortgage,  and  the  copy  filed  as  a  renewal, 
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but  was  informed  by  the  mortgagor  that  it  did  not  oover  the  machines 
in  question,  and  to  support  this  lie  referred  to  the  fact  that  the  numbers  of 
the  machines  he  was  about  to  sell  did  not  correspond  with  the  numbers 
as  stated  in  the  mortgage;  these  had  in  fact  been  removed,  and  other 
numbers  appeared  upour  the  machines.  The  agent,  satisfied  with  this 
information,  concluded  the  purchase  without  making  further  inquiry  or 
going  to  the  mill.  In  an  action  for  the  conversion  of  the  machines, 
hMt  that  the  purchasers  were  chargeable  with  notice  of  the  mortgage, 
and  of  the  legal  rights  of  the  mortgagee  under  it ;  that  the  paper  filed 
as  a  copy,  although  inaccurate,  was,  with  the  statement  of  the  mort- 
gagee accompanying  it,  notice  to  them  that  the  original  mortgage  was  as 
between  the  parties  a  subsisting  security,  and  the  debt  secured  unpaid ; 
and  that  it  was  not  essential  that  they  should  have  had  actual  knowl- 
edge, at  the  time  of  the  purchase,  that  the  machines  were  those  embraced 
in  the  mortgage. 

C.  received  for  the  machines  a  sum  of  money,  and  three  other  machines  ; 
these  latter  were  stored  by  him  with  other  machinery  covered  by  the 
mortgage  ;  he  procured  insurance  on  all  of  the  machinery,  loss,  if  any 
payable  to  H.,  as  mortgagee.  The  policies  were  forwarded  to  H.,  who 
lived  in  Missouri.  A  loss  having  occurred,  H.  came  to  this  State  to  col- 
lect the  insurance.  He  then  learned  all  the  facts  of  the  sale  and  exchange, 
of  which  before  he  had  been  ignorant.  After  acquiring  such  knowlr 
edge  H.  obtained  from  C.  a  power  of  attorney  and  assignment  of  all  his 
interest  in  the  policies.  H.  then  informed  A.  H.  H.  &  Co.  of  his  claim 
upon,  and  demanded  the  three  machines,  offering,  if  they  would  surrender 
them,  to  transfer  the  claim  for  insurance  ;  this  they  refused,  and  H. 
thereupon  settled  with  the  insurance  companies.  SM,  that  there  was 
no  ratification,  either  in  law  or  fact,  of  the  acts  of  C,  and  no  estoppel 
uj)on  H.  from  asserting  his  claim  under  the  mortgage. 

After  the  adjustment  of  the  loss  H.  sold  the  old  iron,  the  remnants  of  the 
property .  Held,  that  this  did  not  amount  to  a  ratification  of  the  acts  of  C. 

M  teefM  that  the  most  A.  H.  H.  &  Co.  could  claim  was  that  H.  should  ac- 
count for  the  portion  of  the  sum  received  on  sales  realized  from  the 
remnants  of  machines  sold  by  them. 

(Argued  March  8,  1883 ;  decided  March  27, 1883.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  the  first  Tuesday  of  May,  1882,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

This  action  was  originally  brought  by  plaintiff  against  Patrick 
Butler,  as  surviving  member  of  the  firm  of  A.  H.  Hart  &  Co.,  to 
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recover  damages  for  the  alleged  conversion  of  three  machinefi 
used  in  the  manufacture  of  flax.  Butler  having  died  during  the 
pendency  of  the  action,  his  administrator,  the  present  defend- 
ant was  substituted.  Plaintiff  claimed,  as  assignee  of  one 
Hayward,  who  claimed  as  mortgagee  under  a  chattel  mortgage, 
executed  to  him  by  one  Crane. 

The  material  facts  are  stated  in  the  opinion. 

E.  Countryman  for  appellant.  The  referee  was  right  in 
holding  that  the  chattel  mortgage  was  not  properly  renewed, 
as  a  true  copy  thereof  was  not  refiled.  {Moredon  v.  Co7*nelly 
62  N.  Y.  215  ;  Porter  v.  Parmley,  52  id.  185  ;  Ely  v.  Cam- 
ley^  19  id.  496  ;  Patterson  v.  GiUieSy  64  Barb.  563  ;  Sta/:Jchou8e 
V.  Allard^  4  T.  &  C.  279.)  Actual  notice  to  be  elBEectual 
should  be  equivalent  to  actual  knowledge,  and  cannot  be  in- 
ferred even  from  an  opportunity  of  knowledge  unless  the  op- 
portunity be  such  that  the  inference  of  knowledge  is  conclu- 
sive. {Foster  v.  Gillespie,  68  Mo.  644 ;  IJill  v.  Gillman,  39 
N.  H.  88 ;  Stearns  v.  Gage^  79  N.  Y.  103,  107 ;  Sawyer  v. 
PenneU,  19  Me.  167,  173 ;  Bacon  v.  Van  SchoonUoven,  87 
N.  Y.  446,  452 ;  Farley  v.  Carpenter,  27  Hun,  359,  361 ; 
Bovmian  v.  Reverts,  58  Miss.  126 ;  Tootle  v.  Lyster,  26  Kan. 
590.)  The  referee  erred  in  his  legal  conclusion  tliat  the  facts 
found  or  proved  upon  the  trial  did  not  constitute  a  ratification 
by  Hayward  of  the  sale  of  the  property  by  Crane  to  said  firm, 
nor  an  estoppel  as  against  the  claim  of  the  plaintiff.  {Bennett 
V.  Judson,  21  N.  Y.  239;  Elwell  v.  Chamherlain,  31  id.  611, 
619;  Murray  v.  Bimiinger^  3  Abb.  Ct.  of  App.  Dec.  336; 
Carter  v.  Ilanillton^  Sel den's  Notes,  251 ;  Leslie  v.  Wiley,  47 
N".  Y.  648;  Lov^enstein  v.  M6Intosh,  37  Barb.  251 ;  Pahner- 
tier  V.  Iluxford,  4  Denio,  166;  Phillips  v.  McKellor,  12 
Wk'ly  Dig.  521;  Crouse  v.  Hunter,  28  X.  Y.  389;  BaJcer  v. 
Union  Ins.  Co,,  43  id.  284,  288  ;  Cohh  v.  Dows,  10  id.  336, 
345 ;  Bonner  v.  America,  etc,  Co.,  81  id.  469  ;  Scott  v.  Mid- 
dletoicn,  etc.,  P.  R.  Co.,  86  id.  200 ;  Krumm  v.  Beach,  25 
Hun,  294;  Bryant  v.  Moore,  26  Me.  84;  Sort  well  v.  Frosty 
122  Mass.  184 ;  Codh  v.   TuUis,  18  Wall.  332 ;  Comvie7Tial 
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jB'k  v.  Warren,  15  N.  Y.  577 ;  Farmer'Sy  etc.,  Co.  v.  Wal- 
worth,  1  id.  433  \  N.  Y,  &  N.  H.  B.  B.  Co,  v.  ScKuyW,  34 
id.  87,  88 ;  Baker  v.  Union,  etc,,  Ina.  Co.,  43  id.  289 ;  Brew- 
ster V.  Baker,  16  Barb.  613 ;  TUton  v.  NeUon,  27  id.  595 ; 
Garnor  v.  Bird,  67  id.  277 ;  Storrs  v.  Barker,  6  Johns.  Ch. 
166;  Shermam,  v.  McKeon,  38  N.  Y.  267;  Thompson  v. 
Blanchan^d,  4  id.  303,  310  ;  Brainard  v.  Dwiing,  30  id.  211.) 

Matthew  Hale  for  respondent  The  actual  notice  given  to 
the  agent  made  it  immaterial  whether  the  mortgage  was  prop- 
erly filed  or  refiled.  {F.  Z.  cfe  T.  Co.  v.  Hendrickson,  25 
Barb.  484 ;  Hill  v.  Beebe,  3  Kern.  556 ;  Lewis  v.  Palmer,  28 
N.  Y.  271 ;  GildersUeve  v.  Lamdon,  73  id.  609 ;  .B'A  of  U.  S. 
V.  2)(3ww,  2  Hill,  451 ;  ^S^^^^w  v.  DiUaye,  3  Barb.  329  ;  /Ti^aZfe 
V.  Morgan,  6  Seld.  178 ;  ^^^<^  v.  Gannon,  50  N.  Y.  345 ; 
Goodenough  v.  Spencer,  15  Abb.  [N.  S.]  248, 255.)  The  proof 
of  conversion  is  ample.  {Fallon  v.  Dura/nt^  60  How.  Pr.  178 ; 
McEnroe  v.  Decker,  58  id.  250 ;  Code  of  Civil  Proc,  §  500 ; 
Holmes  v.  Wood,  88  N.  Y.  650.)  Any  assumption  of  right 
over  property  in  exclusion  or  defiance  of  plaintiffs  right,  is  a 
conversion.  {Bristol  v.  Burt,  7  Johns.  254 ;  Murray  v.  Bur- 
ling, 10  id.  172 ;  Reynolds  v.  Shuler,  5  Cow.  323 ;  Connah 
v.  Hale,  23  Wend.  462.)  A  mortgagor  cannot,  by  changing 
the  appearance  of  the  property,  or  mixing  it  with  other  prop- 
erty, by  adding  to  or  subtracting  from  it,  impair  the  title  of 
the  mortgagee.  {Dunning  v.  Steams,  9  Barb.  630  ;  Willard 
v.  Bice,  11  Mete.  493 ;  Southworth  v.  Isham,  3  Sandf.  448 ; 
Adam  v.  Wilds,  107  Mass.  123 ;  Simmons  v.  Jenkins,  78  111. 
479.)  The  assignment  being  absolute  on  its  face,  and  convey- 
ing to  plaintiff  legal  title  to  the  claim,  no  inquiry  as  to  its  con- 
sideration or  motive  is  permissible.  {Sheridan  v.  Mayor,  68 
N.  Y.  30,  32 ;  Stone  v.  Frost,  61  id.  614 ;  AUen  v.  Brovm, 
44  id.  228.) 

Andrews,  J.  The  chattel  mortgage  from  Crane  to  Hay- 
ward,  included,  among  other  articles,  the  three  machines  for 
the  conversion  of  which  this  action  is  brought.     They  are 


24  Mack  v.  Phelan.  [March, 

Opinion  of  the  Court,  per  Andrews,  J. 

described  in  the  mortgage  by  numbers  and  by  other  descrip- 
tive particulars,  and  the  mortgage  stated  that  the  property  was 
then  in  the  possession  of  the  mortgagor,  in  the  upper  mill 
known  as  the  tow  mill,  in  Rotterdam.  The  mortgagor,  when 
the  mortgage  was  executed,  resided  in  the  town  of  Rotterdam, 
and  the  machinery  mortgaged  was  then  in  his  flax  mills  in  that 
town.  The  mortgage  was  dated  November  11,  1871,  and  was 
filed  on  the  same  day  in  the  town  clerk's  office  of  the  town. 
It  was  given  to  secure  the  payment  by  Crane  to  Hay  ward  of 
$6,000  with  interest  in  one  year  from  its  date,  the  consideration 
being  a  loan  of  that  amount  made  by  Ilay  ward  to  Crane  at  the 
date  of  the  mortgage.  The  mortgagee,  on  the  14:th  of  October, 
1872,  attempted  to  renew  the  mortgage  by  refiling  a  copy 
thereof,  with  a  statement  indorsed  •thereon,  exhibiting  his 
interest  in  the  property  by  virtue  of  the  mortgage ;  but  the 
copy  was  not  an  exact  copy  of  the  original  mortgage,  there 
being  some  slight  variance  between  them.  It  was,  however, 
accurate  as  to  the  statement  of  the  debt  for  which  the.  mort- 
gage was  given,  and  of  the  property  embraced  in  the  mortgage, 
and  the  statement,  which  was  signed  by  the  mortgagee,  correctly 
set  forth  the  amount  then  due  upon  the  mortgage.  .The 
referee,  however,  having  found  that  by  reason  of  the  fact  that 
the  alleged  copy  was  not  an  exact  transcript  of  the  original 
mortgage,  the  refiling  did  not  operate  to  renew  it,  this  finding 
must  be  taken  to  be  the  law  of  the  case,  and  cannot  be  ques- 
tioned by  the  respondent  upon  this  appeal. 

The  original  defendant  in  the  action  was  one  of  the  firm  of  A. 
H.  Hart  &  Co.,  and  claimed  title  to  the  machinery  in  question 
under  a  purchase  made  by  that  firm  from  Crane  in  April,  1873, 
and  one  of  the  questions  in  the  case  is  whether,  at  the  time  of  such 
purchase,  the  firm  of  A.  H.  Hart  &  Co.  had  notice  of  the 
original  mortgage,  and  that  it  was  then  a  subsisting  lien  upon 
the  property.  By  the  third  section  of  chapter  279,  Laws  of  1833, 
relating  to  the  filing  of  chattel  mortgages,  it  is  provided  that  a 
mortgage  filed  under  the  first  section  of  the  act,  shall  cease  to 
be  valid  as  against  the  creditors  of  the  person  making  the  same, 
or  against  subsequent  purchasers  or  mortgagees  in  good  faith. 
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after  the  expiration  of  one  year  from  the  tiling  thereof,  unless 
it  is  refiled  as  provided  in  that  section.  The  object  of  the 
statute,  requiring  mortgages  of  personal  property  to  be  filed,  is 
the  same  as  that  of  the  registry  acts  respecting  mortgages  of 
real  estate,  viz.:  to  prevent  imposition  upon  subsequent  mort- 
gagees and  purchasers  (Denio,  J.,  Meech  v.  Patching  14  N.  Y. 
71),  and  if  at  the  time  of  the  purchase  by  Hart  &  Co.  they  had 
notice  of  the  mortgage  to  Hayward,  such  notice  stands  in  the 
place  of  filing,  and  their  purchase  would  be  subject  to  the  lien 
of  the  mortgage.  It  appears  by  the  evidence  that  immediately 
prior  to  the  purchase  of  the  machines  by  the  firm  of  Hart  & 
Co.  their  agent  saw  and  read  the  original  mortgage  and  the 
copy  filed  as  a  renewal  in  the  town  clerk's  office  of  Rotterdam, 
but  was  informed  by  the  mortgagor  that  it  did  not  cover  the 
machines  in  question,  and  in  support  of  the  statement  he  refer- 
red to  the  fact  that  the  numbers  on  the  machines  which  he  was 
about  to  sell  did  not  correspond  with  the  numbers  of  the 
machines  stated  in  the  mortgage.  The  agent  being  satisfied 
with  this  information,  without  making  further  inquiry,  or 
going  to  the  mill  to  ascertain  whether  the  machines  covered  by 
the  mortgage  were  still  there,  concluded  the  purchase,  Crane 
receiving  for  the  machines  $3,000  in  cash  and  three  other 
machines  of  the  same  general  chai*acter  as  those  described  in 
the  mortgage.  There  is  no  ground  to  impute  any  actual  bad 
faith  to  Hart  &  Co.  in  the  purchase  of  the  property,  nor  is 
there  any  reason  to  question  that  they  had  no  actual  knowledge 
at  the  time  that  the  machines  purchased  by  them  were  covered 
by  the  mortgage.  It  appears  that  when  the  mortgage  was 
taken  by  Hayward  he  examined  the  property,  and  there  were  at 
that  time  numbers  upon  the  several  machines,  upon  brass  plates 
attached  to  them,  corresponding  with  the  numbers  in  the  mort- 
gage, but  at  the  time  of  the  purchase  by  Hart  &  Co.  these 
numbers  had  been  removed,  and  the  only  numbers  then  upon 
the  machines  were  numbers  which  had  been  cast  therein  at  the 
time  they  were  made  and  which  did  correspond  with  the 
numbers  mentioned  in  the  bill  of  sale  to  the  firm.  How  the 
numbers  came  to  be  changed  does  not  distinctly  appear.  It 
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may  be  inferred,  however,  that  it  was  done  by  Crane  with  the 
intention  of  defrauding  the  purchasers.  But  it  was  not  essen- 
tial to  charge  the  purchasers  with  notice  of  the  plaintiflfs 
mortgage  that  they  should  have  actually  known  at  the  time  of 
the  purchase  that  the  machines  were  those  embraced  in  the 
mortgage.  They  had  actual  notice  of  the  instrument  executed 
to  Hayward,  and  the  paper  filed  as  a  copy  of  the  mortgage 
although  not  accurate  in  every  respect,  was,  in  connection  with 
the  statement  accompanying  it,  notice  to  them  that  the  original 
mortgage  between  the  parties  was  a  subsisting  security,  and 
that  the  debt  which  it  was  given  to  secure  was  unpaid. 

The  statute  which  declares  that  unless  a  mortgage  is  refiled, 
it  shall  cease  to  be  a  lien  as  against  subsequent  purchasers,  in 
good  faith  of  the  mortgaged  property,  does  not  relieve  the 
purchaser  who  has  actual  notice  of  a  mortgage,  which  at  the 
time  it  was  executed  correctly  described  the  property  mort- 
gaged, but  the  appearance  of  which,  for  purposes  of  deception, 
and  without  the  fault  of  the  mortgagee,  has  been  cliauged  by 
the  mortgagor.  The  language  of  the  third  section  of  the 
statute  in  this  respect  is  the  same  as  the  language  of  tlie  first 
section,  requiring  the  original  filing  of  a  chattel  mortgage,  and 
it  could  not  be  claimed  that  if  the  purcliase  had  been  made 
before  the  expiration  of  the  year  from  the  original  filing,  the 
lien  of  the  mortgage  was  lost  as  against  a  purchaser  upon  whom 
such  a  fraud  had  been  practiced.  Hart  &  Co.  were  chargeable 
in  law  with  notice  of  the  mortgage  and  with  the  le»^al  rights 
of  the  mortgagee  thereunder,  notwithstanding  the  deception, 
and  they  cannot  transfer  the  loss  resulting  therefrom  from 
themselves  to  the  mortgagee,  so  long  as  they  had  actual  notice 
of  the  mortgage. 

In  another  view  also  the  objection  of  want  of  notice  cannot 
prevail.  The  purchasera  purchased  property  of  the  same 
general  description,  aside  from  the  numbers,  as  that  contained 
in  the  mortgage.  Knowing  of  the  mortgage  and  of  the  attempt 
to  renew  it,  they  were  put  upon  inquiry,  and  this  amounts  to 
actual  notice  of  the  mortgage,  unless  they  pursued  the  inquuy 
with  diligence,  and  were  unable  thereby  to  ascertain  the  exist- 
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ence  of  the  lien.  (  WiUiamson  v.  Brawny  15  N.  Y.  364.)  The 
purchasers  in  this  case  relied  alone  upon  the  statements  of  the 
mortgagor  in  respect  to  the  lien.  They  did  not  see  the 
machines  purchased  by  them  until  after  they  had  paid  the 
purchase-money.  They  made  no  inquiry  of  the  mortgagee, 
nor  did  they  go  to  the  mills  where  the  mortgaged  property  was 
stated  in  the  mortgage  to  be,  to  ascertain  whether  there  were 
machines  there  corresponding  to  those  described  in  the  mort- 
gage. Under  the  circumstances  it  cannot,  we  think,  be  held 
as  matter  of  law  that  they  used  due  diligence  in  prosecuting 
the  inquiry  to  ascertain  whether  the  property  purchased  was 
covered  by  the  mortgage. 

It  is  claimed,  however,  by  the  defendant  that  certain  facts 
proved  and  found  upon  the  trial,  constitute  a  ratification  by 
Hay  ward,  of  the  sale  by  Crane,  or  estop  him  and  his  assignee 
from  claiming  title  under  the  mortgage.  The  referee  found 
that  after  the  transfer  and  exchange  of  machinery  between 
Crane  and  the  firm  of  Hart  tfe  Co.,  the  machines  received  by 
Crane  from  the  firm,  were  stored  by  him  with  other  machinery 
covered  by  the  mortgage,  and  that  Crane  in  March,  1876, 
obtained  two  policies  of  insurance  thereon  for  $1,750  each, 
which  were  payable  "  in  case  of  loss,  to  John  T.  K.  Hay  ward, 
niortgagee,  as  his  interest  may  appear;  balance,  if  any,  to 
assured,"  and  that  the  policies  were  forwarded  to,  and  received 
and  held  by,  Hay  ward,  and  that  in  the  fall  of  1876,  while  the 
policies  remained  in  force,  the  insured  property  was  destroyed 
by  fire.  It  is  further  found  that  in  June,  1877,  Hayward 
came  from  Missouri,  where  he  resided,  to  this  State,  for  the 
purpose  of  collecting  the  insurance,  and  that  he  then  ascer- 
tained all  the  facts  relating  to  the  sale  and  exchange  of  the 
machinery  by  Crane  to  and  with  the  firm  of  Hart  &  Co.,  and 
that  after  acquiring  such  knowledge,  Hayward  obtained  a 
power  of  attorney  and  an  assignment  from  Crane,  of  all  his 
rights  and  interest  in  the  policies  of  insurance,  and  subse- 
quently compromised  the  claims,  receiving  on  the  compromise, 
about  the  sum  of  $1,300.  It  is  insisted  that  this  dealing  by 
Hayward  in  respect  to  the  policies  of  insurance,  and  the  com- 
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promise  and  collection  of  the  lose,  was  a  ratification  of  the 
wrongful  act  of  Crane  in  selling  the  mortgaged  property.  But 
we  are  of  opinion  that  this  contention  is  not  well  founded. 
The  description  of  the  insured  property  in  the  policies  of  insur- 
ance, was  in  general  terms,  and  did  not  convey  any  notice  to 
Hay  ward  that  it  was  upon  any  property  other  than  that  which 
was  covered' by  his  mortgage,  and  when  he  first  ascertained 
the  fraud  committed  by  Crane,  the  insured  property  had  been 
destroyed  by  fire.  Hayward  had  an  interest  as  mortgagee,  in 
the  claim  against  the  insurance  companies,  for  the  policies 
embraced  not  only  the  machines  exchanged  by  Hart  &  Co. 
with  Crane,  but  also  the  machinery  covered  by  the  mortgage 
other  than  the  three  machines  in  question.  Before  making 
the  compromise  with  the  insurance  companies,  Hayward  in- 
formed Hart  &  Co.  of  his  claim  upon  the  three  machines  then 
in  their  possession,  and  demanded  them  as  mortgagee,  and  he 
also  offered  to  transfer  to  Hart  ife  Co.  the  claim  against  the 
insurance  companies,  in  case  they  would  surrender  the  mort- 
gaged property.  Hart  &  Co.  having  declined  this  offer  and 
refused  to  surrender  the  machinery,  Hayward  was  justified  in 
adjusting  the  loss  upon  the  policies,  in  his  character  both  as 
mortgagee,  and  as  assignee  of  Crane.  The  legal  title  to  the 
insurance  money  beyond  the  portion  which  belonged  to  Hay- 
ward as  mortgagee,  was  in  Crane.  Hart  &  Co.  could  not  claim 
any  portion  of  it,  at  least  until  after  a  rescission  of  the  contract 
of  exchange  between  them  and  Crane.  They  did  not  rescind  this 
contract,  but  on  the  contrary  insisted  upon  retaining  the  mort- 
gaged property.  The  defendant  has  been  allowed  in  diminu- 
tion of  damages  for  the  conversion,  the  whole  amount  received 
by  Hayward  on  the  insurance  policies,  and  under  the  circum- 
stances we  think  there  was  no  ratification  either  in  fact  or  law, 
of  the  wrongful  acts  of  Crane  arising  out  of  this  transaction, 
and  no  estoppel  upon  Hayward  from  asserting  his  claim  under 
the  mortgage.  ^ 

It  f urtJie^i^pears  that  after  adjustment  of  the  loss.  Hay- 
ward  sold  the  remnants  of  the  property  remaining  from  the 
fire,  consisting  of  old  iron,  for  the  sum  of  about  $70,  and  this 
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18  also  claimed  to  have  been  a  ratilication  of  the  acts  of  Orane. 
What  proportion  of  the  sum  received  upon  this  sale,  repre- 
sented the  mortgaged  property,  does  not  appear.  The  most 
that  Hart  &  Go.  could  claim  in  respect  to  it,  is  that  Hayward 
should  account  for  the  proportion  of  the  sum  received  on  the 
sale,  which  represents  the  machines  sold  by  them;  and  the 
whole  sum  so  received,  was  also  credited  in  the  action  in 
diminution  of  damages. 

These  are  the  only  questions  in  the  case,  and  we  think  the 
judgment  should  be  affirmed. 

All  concur,  except  Ruoeb,  Ch.,  J.,  not  voting. 

Judgment  affirmed. 


The  People,  Plaintiff  in  Error,  v.  Geobgb  H.  Willett,  De- 
fendant in  Error. 

Thp  rule  allowing  the  silence  of  a  person  to  be  taken  as  an  implied  admis- 
sion of  the  truth  of  allegations  spoken  or  uttered  in  his  presence  does 
not  apply  to  silence  at  a  judicial  proceeding  or  hearing. 

Upon  the  trial  of  an  indictment  for  murder,  evidence  was  received  on  the 
part  of  the  prosecution,  under  objection  and  exception,  to  the  effect, 
that  upon  the  coroner's  inquest  a  witness  testified  that  shortly  after  the 
murder  a  stranger  called  at  her  house  and  asked  the  way  to  Sandy  Hill 
and  also  for  a  drink  of  water  ;  that  the  prisoner  with  a  number  of  others 
was  placed  around  a  room  and  the  witness  pointed  out  the  prisoner 
as  the  one  who  so  called  ;  also,  that  a  number  of  persons,  including  the 
prisoner,  passed  behind  her,  each  one  repeating  the  question  asked  her 
by  the  stranger,  and  that  she  identified  the  prisoner  by  his  voice,  and  that 
the  prisoner  on  that  occasion  did  not  deny  that  he  was  such  stranger. 
Held,  that  the  examination  before  the  coroner  was  of  a  judicial  charac- 
ter ;  that  the  experiments  so  made  were  part  of  the  proceeding^ ;  that 
the  prisoner  was  not  bound  to  speak,  and  his  silence  could  not  be  re- 
garded as  an  evidence  of  guilt ;  and  therefore  that  the  evidence  was  im- 
properly received. 

(Argued  March  5, 1883  ;  decided  March  27, 1888.) 

Ebror  to  the  General  Term  of  the  Supreme  Court  in  the 
third  judicial  department  to  review  judgment  entered  upon  an 
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order  made  September  5,  1882,  which  affirmed  a  judgment  of 
the  Court  of  Oyer  and  Terminer  in  and  for  the  county  of 
Warren,  entered  upon  a  verdict  convicting  the  defendant  in 
error  of  the  crime  of  murder  in  the  first  degree.  (Reported 
below,  27  Hun,  469.) 

The  facts  material  to  the  question  discussed  are  stated  in  the 
opinion. 

John  Z.  Hill  and  H,  A,  Hawa/rd^  district  attorney,  for 
plaintiff  in  error.  Evidence  of  the  experiments  at  the  inquest 
to  prove  the  identity  of  the  prisoner  with  the  man  who  was 
at  Mrs.  Wing's  house  the  night  of  the  murder,  was  competent. 
(2  Wharton  on  Ev.  [2d  ed.],  §§  1136-1155  ;  1  Taylor  on  Ev. 
680-1,  §  812 ;  Watson's  Trial,  32  St.  Trials,  347 ;  Gibney  v. 
Marchay,  34  N.  Y.  305 ;  1  Phil,  on  Ev.,  C,  H.  &  Edwards' 
Notes  [5th  ed.],  top-paging  367-9,*  pp.  436-8,  note,  127; 
People  V.  Kdly,  55  N.  Y.  571.)  The  mere  fact  that  the  prisoner 
was  then  under  arrest  is  not  important,  provided  his  acts  were 
voluntary.  {^People  v.  Mentz,  37  N.  Y.  303 ;  People  v.  Oreen- 
field,  23  Hun,  471 ;  85  N.  Y.  75 ;  People  v.  Kelley,  55  id.  571 ; 
People  V.  Tea^hout,  41  id.  7 ;  People  v.  Reinhardt,  82  id.  607 ; 
People  V.  Thorns,  3  Park.  C.  R.  256 ;  People  v.  Cox,  80  K  Y. 
515 ;  People  v.  BaZbo,  id.  499.)  It  was  not  a  judicial  proceed- 
ing. {People  V.  McMahon,  2  Park.  C.  R.  670 ;  People  v. 
Montgomery,  13  Abb.  [N.  S.]  251.) 

Cha/rles  Hughes  for  defendant  in  error.  The  evidence  of 
what  occurred  before  the  coroner's  jury,  and  the  prisoner's 
silence  when  Mrs.  Wing  stated  she  thought  she  recognised  the 
prisoner  as  the  man  she  saw  at  her  house  on  the  night  of  the 
murder,  was  inadmissible.  {Robh  v.  Hadldey,  23  Wend.  50 ; 
Dudley  v.  BoUes,  24  id.  464.)  The  doctrine  as  to  silence 
being  taken  as  an  implied  admission  of  the  truth  of  allegations 
spoken  or  uttered  in  the  presence,  of  a  person,  does  not  apply 
to  silence  at  a  judicial  proceeding  or  hearing.  (1  Wharton's 
Or.  L.  [7th  ed,]',  §  696 ;  Reg.  v.  Turner,  1  Moody's  Or.  0.  347 ; 
Melven  v.  Andrews,  Moody  &  Mai.  336 ;  Reg.  v.  Appleiy,  3 
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Starkie's  N.  P.  C.  33  ;  Wharton's  Cr.  Ev.,  §  680 ;  123  Mass. 
440 ;  JSroyle  v,  DeLoiig^  47  Ind.  251 ;  Howard  v.  Howard^ 
69  id.  592;  Berry  v.  Cooper,  33  Ga.  155;  State  v.  Smith,  3 
La.  457 ;  1  Greenleaf  s  Ev.,  §  197,  note ;  Child  v.  Grace,  2  C. 
&  P.  193 ;  1  Cow.  &  Hill's  Notes  to  Phillip's  ed.,  note  191,  p. 
193 ;  Sheridan  v.  Smith,  2  Hill,  538 ;  Kelly  v.  People,  55  N. 
T.  571,  572;  126  Mass.  519,  522;  2  Allen,  34,  36 ;  12  Mete. 
235 ;  10  Gray,  72,  75  ;  1  Am.  Cr.  Kep.  29  note ;  Com.  v. 
Walker,  13  Allen,  570 ;  1  Greenleaf  s  L.  of  Ev.,  §  49 ;  1 
Wharton's  L.  of  Ev.,  §  391 ;  1  Greenleaf  on  Ev.  [12th  ed.], 
§  160;  Com.  v.  Harvey,  1  Gi-ay  [Mass.],  487;  44  Ind.  72; 
Slattei^y  v.  People,  76  111.  217 ;  Joy  on  Confession  and  Chal- 
lenges, 323;  Wharton's  Cr.  Ev.  644;  11  Vt.  152;  Fearing  v. 
£i?nball,  4  Allen  [Mass.],  125  ;  Com.  v.  McDermott,  123  Mass. 
441;  16  Vt.  113  ;  Gorton  v.  Had^ell,  9  Cush.  911;  BartleU 
v.  Smith,  11  M.  &  W.  483 ;  Law  Review  No,  3,  for  May,  1845, 
pp.  27-44 ;  Vrooman  v.  Khig,  36  N.  Y.  477, 478, 479  ;  Hect(yr 
V.  State,  2  Mo.  135  ;  Boyd  v.  State,  2  Humphrey,  39 ;  Reg.  v. 
G(mld,  9  C.  &  P.  364 ;  Whaley  v.  State,  11  Ga.  125  ;  Fife  v. 
Com.,  29  Penn.  St.  429  ;  Simon  v.  State,  5  Florida,  285 ; 
Bri^ter  v.  State,  26  Ala.  107 ;  Clark  v.  State,  35  Ga.  75 ; 
Sta^  V.  Squires,  48  N.  H.  364 ;  Thompson  v.  Com.  20  Grat- 
tan,  724 ;  Com,,  .v.  Harmon,  4  Barr.  569  ;  1  Greenleaf  on  Ev., 
§  2;  Young  v.  Com.,  8  Bush,  366;  KeUey  v.  People,  55  N. 
Y.  565 ;  People  v.  Wentz,  37  id.  303 ;  People  v.  Teachout, 
41  id.  7.) 

MiLLEs,  J.  This  ease  arises  upon  a  writ  of  error,  on  behalf 
of  the  people,  to  review  the  judgment  of  the  General  Term  of 
the  Supreme  Court,  reversing  judgment  of  conviction  of  de- 
fendant, on  an  indictment  for  murder  in  the  first  degree. 

Upon  the  examination  before  the  coroner  a  witness,  Mrs. 
Wing,  was  sworn  who  identified  the  defendant  as  the  person 
whom  she  had  seen  at  her  house,  on  the  night  of  the  murder, 
a  few  miles  from  the  place  where  the  crime  was  committed,  and 
with  yvhom  she  had  some  conversation.  Experiments  were 
made  before  the  coroner  for  the  purpose  of  testing  the  recol- 
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lection  of  Mrs.  Wing.  The  defendant  and  others  were  placed 
around  the  room,  and  the  witness  was  asked  to  pick  out  the 
person  she  saw  at  her  house  that  night,  and  she  designated  the 
defendant.  The  same  persons  were  made  to  pass  behind  her 
each  repeating  the  words,  as  to  asking  for  a  drink  of  water, 
which,  as  she  testified,  had  been  used  at  her  house  on  the  night 
of  the  murder,  and  she  was  asked  to  detect  by  the  voice  tlie 
one  who  had  used  the  same  language  at  her  house  on  the  night 
in  question,  and  she  recognized  the  defendant's  voice  as  be- 
longing to  such  person.  The  defendant  did  not  deny,  in  an- 
swer to  either  test,  that  he  was  the  person  Mrs.  Wing  saw  that 
night.  These  experiments  were  admitted  as  evidence  upon  the 
trial  on  the  ground  that  the  silence  of  the  defendant  was  an 
admission  of  his  guilt.  The  evidence  was  objected  to  and  the 
objection  overruled.  It  is  claimed  that  the  ruling  of  the  court, 
in  this  respect,  was  erroneous.  The  same  question  was  raised 
by  the  defendant's  .counsel  on  motion  to  strike  out  the  evidence 
which  was  denied,  and  an  exception  duly  taken.  Also  by  a  re- 
quest to  the  court  to  charge  the  jury  to  disregard  it,  which  was 
refused  and  an  exception  taken. 

The  question  whether  the  defendant  was  bound  to  speak,  and 
understood  that  he  was  at  liberty  to  speak,  if  he  chose,  was 
submitted  to  the  jury  by  the  court  in  his  charge,  and  an  ex- 
ception taken  thereto.  The  doctrine  as  to  silence  being  taken 
as  an  implied  admission  of  the  truth  of  allegations  spoken  or 
uttered  in  the  presence  of  a  person,  does  not  apply  to  silence 
at  a  judicial  proceeding  or  hearing.  And  if  the  proceedings 
before  the  coroner  were  of  a  judicial  character  the  evidence 
was  erroneously  received.  It  is  very  apparent  that  the  exami- 
nation before  the  coroner  partook  of  a  judicial  character,  and 
what  there  transpired  must  be  considered  as  a  part  of  the 
proceedings ;  the  coroner  was  there,  a  jury  had  been  impaneled, 
and  witnesses  were  examined  whose  testimony  was  returned 
as  a  portion  of  the  coroner's  proceedings.  It  is  difficult  to 
see  upon  what  ground  it  can  be  claimed  that  the  experiments 
which  were  made  were  not  in  connection  with  the  procespdings 
before  the  coroner  and  a  ]mrt  thereof. 
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The  claim  that  they  were  informal  and  outside  of  the  pro- 
ceedings is  not  well  founded,  and  it  would  be  extremely  di£B- 
cult  to  draw  the  line  between  the  other  proceedings  and  these 
which  are  said  to  have  been  outside  of  them.  We  think  the 
submission  of  the  question  to  the  jury,  whether  it  was  a  judi- 
cial proceeding,  was  erroneous ;  the  court  should  have  held 
whether  the  proceedings  before  the  coroner  were  judicial  or 
otherwise,  thus  giving  to  the  defendant's  counsel  the  benefit  of 
an  exception,  if  he  chose  to  take  one.  The  evidence  in  regard 
to  the  coroner's  proceedings  was  before  the  court,  and  it  should 
have  determined  whether  the  facts  refeired  to  constituted  a 
part  of  these  proceedings,  and  it  cannot,  we  think,  be  said 
that  it  was  proper  to  leave  the  same  to  the  jury,  for  the 
reason  that  it  could  have  done  no  harm.  It  is  very  evident 
these  experiments  were  made  with  a  view  of  sustaining  the 
correctness  of  Mrs.  Wing's  testimony,  and  hence  they  consti- 
tuted a  part  of  the  proceedings  before  the  coroner.  The  evi- 
dence of  Mrs.  Wing  was  for  the  purpose  of  showing  circum- 
stances tending  to  prove  that,  the  defendant  was  in  the  vicinity 
at  the  time  of  the  commission  of  the  crime,  and  his  silence 
might  be  taken  ad  assenting  to  that  fact.  It  might  well  have 
a£fected  the  minds  of  the  jurors  that  he  thus  remained  silent, 
and  did  not  deny  that  he  was  present  at  the  time  stated  by 
Mrs.  Wing. 

Under  the  circumstances  presented  the  proceedings  before 
the  coroner  were  clearly  of  a  judicial  character  and  the  defend- 
ant was  not  bound  to  speak.  His  silence  could  not  be  regarded 
as  an  evidence  of  guilt. 

There  are  other  questions  in  the  case,  but  inasmuch  as  they 
may  not  arise  upon  another  trial  we  do  not  deem  it  necessary 
to  consider  them. 

The  judgment  of  the  Greneral  Term  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  H.  Philips  et  al.,  Execators,  etc.,  Appellants,  v. 
William  Mackbllab,  Impleaded,  etc.,  Kespondent. 

The  fact  tbat  an  agent,  witboat  the  authority,  consent  or  knowledge  of  his 
principal,  upon  loaning  the  money  of  the  latter,  exacted  a  sum  in  excess 
of  lawful  interest,  does  not  make  the  loan  usurious  ;  nor  does  the  fact 
of  the  receipt  by  the  principal  of  the  sum  so  paid,  in  the  absence  of 
evidence  of  knowledge  on  his  part  that  it  was  paid  as  a  usurious  con- 
sideration for  the  loan,  establish  a  ratification  of  the  act  of  the  agent. 

To  make  out  the  defense  of  usury,  it  must  be  made  to  appear  that  the 
lender  had  knowledge  of  the  usurious  agreement  and  assented  to  the 
same. 

Ji  aeeTM,  however,  in  such  case,  the  sum  so  paid  should  be  allowed  and 
applied  as  a  payment. 

(Argued  March  8,  1888  ;  decided  March  27, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  23,  1881,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  given  by 
defendant  William  Mackellar  and  his  wife  to  the  plaintiffs 
testator,  on  the  17th  day  of  October,  1873,  to  secure  the  pay- 
ment of  $12,000,  the  amount  of  a  loan  made  to  Mackellar. 

It  appeared  that  the  whole  amount  of  the  loan  was  paid  to 
Mackellar  on  the  18th  day  of  October,  1873.  The  loan  was  made 
under  an  arrangement  effected  between  Abner  C.  Thomas,  who 
acted  as  the  lendei*'s  attorney  and  agent  in  the  transaction,  and 
Thomas  Mackellar,  son  of  said  William  Mackellar.  The  fur- 
ther material  facts  are  stated  in  the  opinion. 

Amasa  J,  Parker  for  appellent.  In  order  that  the  de- 
ceased plaintiff  may  successfully  be  implicated  in  a  contract  to 
take  usury,  it  must  be  shown  that  he  either  made  the  contract 
or  authorized  it  to  be  made  in  his  behalf.  {Fa/rmer^  Loom  <&  T. 
Co.  V.  Olowesj  3  N.  Y.  470 ;  Gondii  v.  Baldwin^  21  id.  219 ; 
BeU  V.  Day,  32  id.  165 ;   Algur  v.   Gardner,  64  id.  360 ; 
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JEstevez  v,  Purdy^  66  id.  446 ;  Ouard,  Mut.  L.  Ins.  Co.  v. 
Eashmo,  id.  644 ;  S.  CI,  3  Hun,  616 ;  Lee  v,  Ch/idaey^  2 
Keyes,  643 ;  S.  C,  3  Abb.  Ct.  App.  Dec.  43 ;  Vom  Wyck 
V.  Watt&rs,  81  N.  T.  362 ;  Crcme  v.  HuJ)bd,  7  Paige,  413.) 
To  constitute  usury  it  is  not  suflScient  to  show  payment.  The 
vice,  if  it  exists  at  all,  is  found  in  the  original  contract  and  in 
the  meeting  of  the  minds  of  the  parties  in  the  undertaking, 
on  the  one  side  to  pay  and  on  the  other  side  to  receive  exces- 
sive and  unlawful  interest.  (Z.  cfe  T,  Go.  v.  Clowes^  3  N.  T. 
470 ;  Smith  v.  Bird^  3  Day  [Conn.],  268.)  In  the  absence  of 
proof  of  an  agreement  made  by  the  defendant,  William  Mac- 
kellar,  or  in  pursuance  of  his  authority  and  on  his  behalf  to 
pay  usury,  this  defense  cannot  be  sustained.  {Morton  v,  Thur- 
her,  86  K  Y.  660;  Me  Arthur  v.  Schenck,  31  Wis.  673;  11 
Am.  Eep.  643 ;  Gv^genheimer  v.  Geiszler,  81  N.  T.  293.) 
At  the  worst,  the  plaintiff  should  only  be  required  to  deduct 
from  the  mortgage  debt  the  amount  of  the  alleged  bonus. 
{Heal  Estate  T.  Co.  v.  Keeoh^  69  N.  T.  248 ;  Ahrahama  v. 
daussen,  62  How.  Pr.  241 ;  Langdon  v.  Oray,  id.  387.) 

A.  J.  Va/nderpoel  for  respondent.  When  the  agent  of  the 
loaner  has  exacted  a  premium  in  the  course  of  the  negotiation 
of  a  loan,  it  is  a  question  of  fact  whether  the  agent's  demand 
for  the  additional  sum,  and  the  agreement  of  the  borrower  to 
pay  the  same  were  separate  and  divisible  from  the  contract  of 
loaning,  or  whether  the  loaning  and  the  agreement  for  pre- 
mium were  a  single  and  entire  transaction.  {Condit  v.  Bald- 
win, 21  N.  Y.  219  ;  BeU  v.  Day,  32  id.  166  ;  Algur  v.  Gaa^d- 
ner,  64  id.  360 ;  Eatevez  v.  Purdy,  66  id.  446 ;  Vam,  Wyck  v. 
WoMera,  §1  id.  362 ;    Wyeth  v.  Braniff,  84  id.  627,  632.) 

MiLLEB,  J.  Upon  the  trial  of  this  action  the  court  found, 
in  substance,  that  the  bond  and  mortgage  in  controversy  were 
made  and  executed  under  a  corrupt  and  usurious  agreement ; 
that  the  defendant  paid  and  the  plaintiff  took  and  received  a 
greater  rate  of  interest  than  seven  per  cent,  namely,  the  sum 
of  $1,200  over  and  above  the  lawful  rate  of  interest  for  the 
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Tuse  and  forbearance  of  the  money  loaned,  and  that  this  agree- 
ment was  carried  into  effect  by  the  parties.  The  testimony  in 
reference  to  said  alleged  agreement  was  conflicting.  It  was 
proved  by  the  defendant's  son  that  a  check  of  the  defendant, 
embracing  the  $1,200,  was  made  and  delivered  to  the  attorney 
of  the  plaintiff  on  the  20th  of  October,  1873,  two  days  after 
the  money  loaned  had  been  paid  to  the  defendant,  and  that 
this  $1,200  was  paid  for  the  loan  of  $12,000.  The  plaintiff's 
attorney  on  the  next  day  made  and  delivered  his  check  to  the 
plaintiff  for  the  same  amount  of  the  check  he  received  from 
defendant's  son.  The  plaintiff  and  his  attorney  both  deny 
that  this  $1,200  was  received  as  a  usurious  consideration  for 
the  money  loaned.  It  appeared  that  the  plaintiff  held  two 
mortgages,  amounting  to  $10,000,  against  the  defendant  upon 
other  real  estate,  and  by  an  arrangement  between  him  and  the 
defendant  these  mortgages  were  taken  up  and  another  mort- 
gage taken  for  the  same  amount,  subsequent  to  the  mortgage 
in  controversy,  upon  the  real  estate  covered  by  the  same.  This 
last  mortgage  being  a  subsequent  lien  upon  the  premises  was 
not  as  safe  a  security  as  the  one  for  which  it  was  substituted, 
and  the  evidence  of  the  plaintiff's  attorney  was  to  the  effect 
that  the  $1,200  was  given  in  consideration  of  this  change  and 
not  as  a  usurious  premium  for  the  loan  of  $12,000. 

The  judge  upon  the  trial  found  in  favor  of  the  defendant. 
It  does  not,  however,  necessarily  follow  that  his  conclusion, 
that  the  loan  was  usurious,  must  be  upheld.  If  the  loan  was 
made  by  the  attorney  or  agent  of  the  plaintiff  for  a  usurious 
consideration,  without  the  authority,  consent  or  knowledge  of 
the  plaintiff,  and  if  the  plaintiff,  when  he  received  the  $1,200, 
supposed  and  believed  that  it  related  to  the  other  transaction 
to  which  reference  has  been  had,  it  is  by  no  means  clear  that 
the  loan  in  question  was  tainted  with  a  usurious  and  unlawful 
consideration.  In  order  to  establish  the  defense  set  up  it  must 
be  shown  that  the  plaintiff  had  knowledge  of  the  usury 
and  that  it  was  taken  with  his  consent.  There  is  no  evi- 
dence in  the  case  which  establishes  the  fact  that,  prior  to 
the  making  of  the  loan,  the  plaintiff  consented  to  the  taking 
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of  the  unlawful  premium  as  a  consideration  for  the  same.  He 
swears  directly  to  the  contrary,  and  there  is  no  proof  from  which 
it  can  be  claimed  that  the  plaintiff  ever  authorized  his  attorney 
to  make  a  usurious  contract  for  the  loan  in  question.-  Neither 
by  declaration  nor  act  does  it  appear  that  the  plaintiff  was  ap- 
prised, prior  to  the  service  of  the  answer  interposed  in  this 
case,  that  the  claim  was  made  that  a  usurious  premium  had 
been  charged  for  the  loan ;  his  attorney  testifies,  as  we  have 
seen,  that  the  money  was  paid  in  connection  with  an  entirely 
different  and  another  transaction,  and  thq  proof  does  not  show  the 
plaintiff  had  aoy  other  knowledge  or  information  on  the  subject 
until  the  trial  of  the  case.  There  can  be  no  question,  it  seems  to 
us,  in  regard  to  this  aspect  of  the  matter.  In  view  of  the  fact 
referred  to  it  is  diflBicult  to  see  upon  what  ground  it  can  be 
claimed  that  the  plaintiff  had  knowledge  of  the  alleged  usurious 
contract  testified  to  by  the  defendant's  witness.  The  authori- 
ties folly  sustain  the  position  that,  where  an  agent  acts  without 
the  authority  or  knowledge  of  his  principal,  the  latter  is  not 
bound  by  the  usurious  contract  made  by  the  agent.  { Vo/n 
Wyck  V.  Waiters,  81  N.  T.  352 ;  Cra/ne  v.  Eubibd,  7  Paige, 
413.)  The  evidence  also  shows  that  the  defendant  William 
Mackeliar  never  contracted  to  pay  the  usurious  consideration ; 
he  took  no  part  in  negotiating  the  loan,  and,  according  to  the 
evidence  of  his  son,  it  was  made  mainly  for  that  son's  benefit, 
he  having  contracted  for  the  alleged  usurious  premium,  and  he 
does  not  swear,  nor  does  the  evidence  show,  that  he  was  author- 
ized by  his  father  to  contract  on  his  behalf  to  pay  more  than 
the  legal  rate.  This  is  corroborated  also  by  the  plaintiff's  at- 
torney, who  testifies  that  the  defendant's  son  contracted  for 
himself.  It  is  true  there  is  some  evidence  to  establish  the  fact 
that  the  alleged  usury  was  paid  by  the  defendant's  son  out  of 
the  funds  of  the  mortgagor,  but  this  does  not  prove  usury,  as 
such  contract  rests  upon  the  basis  that  there  was  an  agree- 
ment of  the  parties  by  which  their  minds  met,  and  the  one 
agreed  to  receive  and  the  other  to  take  an  unlawful  premium 
upon  the  loan  made.  There  being  no  such  proof  it  is  not  mani- 
fest how  the  defense  in  this  action  can  be  sustained.     It  is  ap- 
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parent  that  the  arrangement  found  to  be  nsuriouB  was  between 
the  defendant's  son  and  the  attorney  of  the  plaintiff,  without  the 
concurrence  of  the  plaintiff,  and  hence  the  mortgage  in  question 
was  not  usurious. 

While  the  question  is  not  entirely  free  from  diflSculty  we 
are  unable  to  perceive  why  the  plaintiff,  as  the  case  stands,  is 
not  entitled  to  claim  that  he  is  not  bound  by  the  contract,  al- 
leged to  have  been  made  with  his  agent,  on  the  ground  that  it 
was  unauthorized  and  without  his  consent. 

It  is  claimed  by  the  counsel  for  the  respondent  that  the  position 
that  the  principal  received  the  $1,200  on  another  and  separate 
transaction  is  contrary  to  the  findings  and  is  not  entitled  to  con- 
sideration. We  do  not  think  that  the  findings  can  be  regarded 
as  going  to  the  extent  claimed  for  them.  They  merely  cover 
the  question  whether  there  was  a  usurious  contract  made  and 
carried  out  between  the  plaintiff  and  the  defendant  and  hold 
that  there  was,  but  inasmuch  as  it  is  clearly  established  that 
such  contract  was  made  without  the  knowledge  or  consent  of 
the  plaintiff  and  without  his  authority  it  is  perfectly  legitimate 
to  look  at  the  facts  for  the  purpose  of  determining  whether  the 
money  received  by  the  plaintiff  was  not  received  upon  a  differ- 
ent contract  and  in  a  different  transaction.  That  question  was 
not  directly  passed  upon  by  any  finding  of  the  court  below.  If 
the  money  had  not  been  received  by  the  plaintiff,  as  the  con- 
tract was  made  by  his  attorney  without  his  knowledge,  author- 
ity or  consent,  the  defense  of  usury  clearly  could  not  be  main- 
tained. The  findings  relate  simply  to  the  question  whether 
more  than  the  legal  rate  of  interest  was  paid  and  the  conclusion 
is  based  evidently  upon  that  ground.  If  the  plaintiff  supposed 
and  imderstood  he  received  this  money  on  account  of  another 
transaction,  it  cannot  we  think  be  said  that  the  findings  included 
and  covered  such  transaction.  The  fact  that  the  $1,200  came 
into  the  hands  of  the  plaintiff  does  not  establish  the  usury  so 
long  as  there  was  no  knowledge  of  the  plaintiff  at  the  time  of 
the  loan  that  he  was  to  receive  it  as  a  usurious  consideration  for 
the  same,  nor  under  the  circumstances  did  the  payment  of  the 
$1,200,  three  days  after  the  transaction,  render  the  loan  invalid. 
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The  acceptance  of  the  check  by  the  plaintiff,  of  itself  ,  cannot 
be  regarded  as  a  ratification  of  the  alleged  agreement  made  by 
his  attorney.  The  plaintiff  denies  that  there  was  any  nsury 
and  there  is  no  testimony  that  he  had  any  knowledge  of 
it.  It  is  no  answer  to  such  denial  that  the  plaintiff  did 
not  give  evidence  on  the  trial  as  to  the  other  transaction. 
If  the  evidence  of  the  plaintiff's  attorney,  as  to  the  fact  that 
the  $1,200  was  received  on  account  of  another  transaction,  be 
stricken  out  and  disregarded,  there  is  no  proof  whatever  to  es- 
tablish that  it  was  received  as  usury.  The  defendant  is  bound 
to  make  out  the  defense  of  usury,  and  the  receipt  of  this  money 
by  the  plaintiff,  standing  alone,  without  knowledge  of  any 
corrupt  or  usurious  agreement,  does  not  prove  it  was  taken 
in  pursuance  of  an  unlawful  contract. 

After  a  careful  consideration  of  the  case  we  are  satisfied 
that  the  trial  court  was  wrong  in  its  conclusion  that  the  con- 
tract for  the  loan,  for  which  the  bond  and  mortgage  were  exe- 
cuted, was  usurious. 

As  to  the  $1,200  paid  to  the  plaintiff  we  think  it  should  be 
allowed  as  a  payment  upon  the  bond  and  moi*tgage.  If  the 
money  was  received,  as  is  claimed,  to  apply  under  another  ar- 
rangement it  is  not  to  be  assumed  that  the  plaintiff  received  it 
as  a  usurious  premium  on  the  loan,  and  iipon  receiving  infor- 
mation that  it  was  such  he  should  have  returned  the  ^ame  to 
defendant  or  applied  it  upon  the  mortgage.  It  cannot,  we 
think,  be  said  he  had  knowledge  it  was  usurious  until  the 
judgment  of  the  court  to  that  effect.  And  it  is  not  too  late  now 
to  apply  the  $1,200  upon  the  mortgage. 

It  follows,  that  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

AU  concur,  except  Bapallo  and  Andbbws,  JJ.,  dissenting. 

Judgment  reversed. 
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Geobge  0.  Habbinoton,  Administrator,  etc.,  Kespondent,  v. 
EuoBNB  M.  Kbtbltas  et  al.,  Appellants. 

An  executor,  having  notice  that  there  is  a  debt  due  the  estate,  is  boand  to 
active  diligence  for  ita  collection ;  he  may  not  wait  for  a  request  from  the 
distributees. 

In  case  the  debt  is  lost  through  his  negligence  he  becomes  liable  as  for  a 
defxutavit. 

It  sewUy  that  if  the  case  is  one  of  such  doubt,  that  an  indemnity  is  proper, 
he  must  at  least  ask  for  it ;  and  at  any  rate  he  takes  the  risk  of  showing 
that  the  debt  was  not  lost  through  his  negligence. 

Where  the  question  was  as  to  whether  one  person  received  a  certain  sum 
for  another,  hdd,  that  a  deposit  ticket  made  out  by  the  former,  show- 
ing a  deposit  by  him  of  about  the  same  amount  on  the  day  of  the  alleged 
receipt  was  proper  evidence. 

The  statute  of  limitations  does  not  begin  to  ran  in  favor  of  an  executor, 
as  against  a  claim  for  damages  occasioned  by  his  negligence  in  collecting 
a  debt  due  the  estate  from  the  time  of  the  probate  of  the  will,  but  at 
best  only  from  the  time  of  the  loss. 

Where,  therefore,  it  was  claimed  that  a  debt  was  lost  by  reason  of  the 
running  of  the  said  statute,  and  it  appeared  that  the  will  was  admitted 
to  probate  in  1870,  that  the  defense  of  the  statute  became  available  to 
the  debtor  in  1874,  and  his  pecuniary  ability  up  to  that  time  was 
unquestioned,  that  the  executor  died  in  1876,  and  that  an  action  against 
his  executors  was  commenced  in  1878.  ffeldf  that  the  action  was  not 
barred  by  the  said  statute. 

As  to  whether  an  executor  will  be  permitted  to  allege  his  own  wrong 
so  as  to  have  time  run  in  his  favor,  or  whether  each  day  before  his 
accounting  will  not  be  deemed  a  commencement  of  the  cause  of  action,  or 
he  be  chargeable  for  the  amount  he  could  have  collected  as  for  assets  in 
his  hands,  qiuBre, 

(Argued  March  8.  1888 ;  decided  March  27,  1883.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  April  10,  1882,  which  affirmed  a  judgment  in  favor  of 
plaintifi,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  by  plaintiff,  as  administrator,  with 
the  will  annexed,  of  Harriet  E.  Christy,  deceased,  against  defend- 
ants, as  executors  of  the  will  of  William  M.  Keteltas,  who  was 
the  executor  of  the  will  of  said  Harriet  E.  Christy,  to  recover 
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the  amount  of  a  debt  alleged  to  have  been  due  and  owing  to 
her  estate  at  the  time  of  her  death  from  one  Smith,  and  to 
have  been  lost  through  the  neglect  of  the  said  executor  to 
collect  the  same.  The  referee  found  in  substance  these  facts : 
In  July,  1868,  said  Harriet  E.  Christy  sold  certain  real  estate ; 
said  Smith,  who  was  her  attorney  and  counsel,  at  her  request  and 
for  her  use  and  benefit,  received  the  purchase-money,  to-wit, 
$29,000,  and  at  the  time  of  her  death,  which  occurred  in  June, 
1870,  there  remained  in  his  hands  of  such  purchase-money  the 
sum  of  $20,000.  Said  Smith  drew  the  will  of  Mrs.  Christy, 
who  was  in  feeble  health,  and  relied  entirely  upon  him  in  legal 
and  business  matters;  at  his  instigation  she  named  said 
Keteltas,  who  was  a  stranger  to  her,  but  a  client  and  intimate 
friend  and  relative  of  Smith's,  as  her  executor ;  Smith,  acting  as 
counsel  for  Keteltas,  filed  a  pretended  inventory  of  the  personal 
estate  of  the  deceased,  omitting  therefrom  entirely  his  said  in- 
debtedness, which  was  known  to  Keteltas,  who  believed,  and  had 
good  reason  to  believe,  that  Smith  was  indebted  to  the  amount  of 
$20,000  with  accrued  interest;  Keteltas  neglected  and  refused 
to  render  to  the  legatees  named  in  the  will,  or  to  the  surrogate, 
any  account  until  November,  1874,  when  under  an  order  of  the 
surrogate  he  filed  an  account,  in  which  no  reference  was  made 
to  said  indebtedness ;  Keteltas  wholly  neglected  to  demand  of 
or  to  receive  from  Smith  said  indebtedness,  or  to  attempt  to 
collect  the  same.  Keteltas  died  in  January,  1876,  and  in  Jan- 
uary, 1878,  plaintiff  was  appointed  administrator  with  the  will 
annexed ;  as  such  he  commenced  suit  against  Smith  to  recover 
said  indebtedness,  who  pleaded  the  statute  of  limitations,  and 
in  consequence  of  the  neglect  and  failure  of  duty  on  the  part 
of  Keteltas,  the  claim  against  Smith  was  barred  by  said  statute, 
and  plaintiff  was  obliged  to  discontinue  said  action.  Further 
facts  appear  in  the  opinion. 

Francis  Lynde  Stetson  for  appellants.     An  executor  without 

funds  in  his  hands,  and  without  any   offer  to  indemnify, 

cannot  be  required  to  personally  make  good  the  amount  of  a 

doubtful  and  disputed  claim,  upon  the  mere  ground  that  he  has 
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neglected  to  bring  snit  therefor.  {Griswold  v.  ChomdUr^  5  N. 
H.  492-494 ;  Sambom  v.  Goodhue,  28  id.  48-68 ;  Hepburn  v. 
Hepburn,  2  Bradf .  74.)  The  referee  erred  in  finding  that  the 
alleged  cause  of  action  against  the  defendants  as  representatives 
of  William  A.  Keteltas,  deceased,  had  accrued  tvithin  six  years 
prior  to  the  commencement  of  the  action.     {Argdll  v.  Brycmt, 

1  Saridf .  98 ;  Northrup  v.  HiU,  67  N.  Y.  351 ;  Moore  v. 
Juvend,  Sup.  Ot.  Penn.,  Jan.  19,  1880;  8  Weekly  Notes  of 
Cases ;  Sanford  v.  Sanfordy  62  K  T.  553.)  If  Smith,  subse- 
quent to  the  alleged  demand  upon  him,  began  to  make  pay- 
ments of  interest,  or  partial  payments  on  account,  the  statute 
would  not  run  in  his  favor  until  at  least  six  years  after 
the  last  of  such  payments.  ( Angell  on  Limitations,  §§  240-247 ; 
First  Nat  B'k  of  Utica  v.  BdUou,  49  N.  Y.  165 ;  P%itnam 
V.  HvhbeU,  42  id.  106-113.) 

Ira  Shafer  for  respondent.  William  A.  Keteltas,  the  exec- 
utor, dying,  the  plaintiff  was  properly  appointed  administrator 
with  the  will  annexed.  (3  R.  S.  [6th  ed,]  83,  §  45.)  Plaint- 
iff had  a  right  to  bring  this  action  under  the  circumstances  dis- 
closed by  the  evidence.  (  Waiton  v.  Walton,  2  Abb.  [N.  S.] 
428,  451;  McMahon  y,  Allen,  4  E.  D.  Smith,  519,  525; 
Luera  v.  Brunges,  56  How.  Pr.  282,  285 ;  Petrie  v.  Petrie, 
7  Lans.  90;  Deland  v.  Jiichardson,  4  Den.  95.)  The  defend- 
ants are  liable,  as  the  representatives  of  William  A.  Keteltas, 
for  the  wrongs  done  by  him  as  executor,  and  because  of  his 
having  "wasted ".the  estate  of  Mrs.  Harriet  E.  Christy.  (2 
R  S.  647,  §  1 ;  Flder  v.  Bogardus,  Hill  &  Denio's  Sup. ; 
Potter  V.  Van  Hanken,  36  N.  Y.  619,  625 ;  Heinmtdler  v. 
Chay,  13  Abb.  [N.  S.]  299,  301, 302 ;  Haight  v.  Hoyt,  19  N. 
Y.  465,  467,  468 ;  S7mth  v.  N.  T.  <&  N.  H.  R.  E.  Co.,  28 
Barb.  605,  607,  608;  Dminny  v.  Fay,  38  id.  18,  20,  21,  22; 
B(md  V.  Smith,  4  Hun,  48, 49  ;  Pahie  v.  Elmer,  7  Mass.  317 ; 

2  R.  S.  114,  §  6 ;  Bac.  Abr.,  Executors,  L.)  When  the  action 
was  commenced  against  C.  Bainbridge  Smith,  January  30, 
1878,  it  was  barred  by  the  statute  of  limitations.  {Stafford  v. 
Jiichardson,  15  Wend.  302,  307;  Bom7ner  v.  Am.  Spiral^ 
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etc.,  Binge  Co.,  81  N.  T.  408  ;  Stewart  v.  Smith,  14  Abb.  Pr. 
75 ;  Judd  v.  O'Brien,  21  N.  Y.  186 ;  M&rritt  v.  Seaman,  6 
Barb.  380,  335 ;  UnderhiU y.  Fomeroj/,  2  Rill,  60S;  Wenham 
V.  Mohawk  Ins.  Co.,  13  Wend.  267, 269 ;  Christopher  v.  Oarr, 
2  Seld.  61 ;  Samdford  v.  Samdford,  62  K  T.  653,  555,  556 ; 
Smith  V.  Newhy,  13  Miss.  159.)  The  statute  had  not  run 
against  Keteltas,  or  his  representatives,  when  the  action  was 
commenced,  June  11, 1878.  (2  R.  S.,  §  52 ;  id.  90,  §  43 ;  Ang. 
on  Lim.  298 ;  Wenman  v.  Mohawk  his.  Co.,  1 3  Wend.  267, 
269 ;  SomdfordY. Samdford,  62  N".  Y.  553, 555 ;  Munny  v.  East 
India  Co.,  5  B.  &  Aid.  204 ;  BurUin  v.  Ford,  5  Barb.  393 ; 
Cary  v.  Stephenson,  2  Sack.  421 ;  Ang.  on  Lim.  54-59.)  The 
representatives  of  Keteltas  are  liable  irrespective  of  the  ques- 
tion of  the  statute  having  run  against  Smith.  {Schvltz  v. 
Puloer,  3  Paige,  182 ;  S.  C,  11  Wend.  361, 365.)  If  property 
is  wasted  through  the  carelessness  or  want  of  proper  attention 
of  an  executor  or  administrator,  or  debts  are  not  collected 
within  a  reasonable  time  by  personal  application  or  suit,  the 
law  will  hold  him  personally  responsible,  whether  his  motives 
have  been  pure  or  not,  and  whether  or  not  the  delay  caused 
the  loss  of  the  debts.  (4  Johns.  Ch.  284 ;  Parsons  v.  Mills, 
2  Mass.  80 ;  Mitchell  v.  Lunt,  4  id.  653,  658 ;  Waheman  v. 
Bazleton,  3  Barb.  Ch.  148 ;.  Keller's  Appeal,  18  Barr.  288 ; 
Wilson  V.  Doster,  7  Ired.  Eq.  231;  Williams  v.  Barrett,  8 
id.  123;  Skime  v.  Simmons,  11  Ga.  401;  Scarborough  v. 
Watkvns,  9  B.  Monroe ;  Nelson  v.  BiJl,  5  Jones'  Eq.  [N.  C] 
32 ;  Bolm^  v.  Bridgman,  37  Vt.  28 ;  Wms.  on  Exrs.  1804  ; 
Bac.  Abr.  Exrs.  [L]  1 ;  Tebhs  v.  Carpenter,  1  Madd.  298,  290 ; 
Lawson  v.  Gopdand,  2  Bro.  Ch.  Cas.  156 ;  Moyle  v.  Moyle, 
2  Russ.  &  M.  710 ;  Argall  v.  Bryant,  1  Sandf .  98 ;  Northrup 
V.  BUI,  57  N.  Y.  351 ;  Moore  v.  Jv/oenal,  8  Weekly  Notes  of 
Cases,  June  17, 1880 ;  2  Wms.  on  Exrs.  1064.)  The  defendant's 
point  that  the  onus  was  up*on  the  plaintiff  to  show  that  the 
claim  could  have  been  collected  by  Keteltas,  is  untenable. 
(  Walron  v.  BaU,  9  Barb.  271,  277 ;  IngaUs  v.  Levy,  1  Cow. 
240,  241.) 
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Danfokth,  J.  The  complaint  is  upon  the  theory  that  a 
cause  of  action  existed  in  favor  of  Mrs.  Christy,  against  Smith, 
for  about  $20,000,  received  by  him  for  her  use ;  that  it  was  a 
valid  and  subsisting  claim  when  she  died,  and  that  when 
William  A.  £eteltas  (the  defendant's  testator)  undertook  the 
office  of  executor  of  her  will,  he  had  notice  ot  it.  If  these 
things  were  so  it  was  his  plain  duty  to  reduce  the  debt  to  his 
possession,  as  part  of  the  assets  of  the  estate  which  he  repre- 
sented. But  he  took  no  steps  to  that  end,  and  allowed  time  to 
run  in  favor  of  the  debtor.  He  became,  therefore,  liable  as  for  a 
devastavit,  (Williams  on  Ex'rs,  vol.  2,  p.  1636  [5th  Am.  ed.]; 
ShvZtz  V.  Puher,  3  Paige,  184  ;  11  Wend.  366.)  And  it  fol- 
lows that  he  having  died,  his  estate  should  make  good  the  loss. 
It  has  been  so  adjudged.  It  is  now  objected,  however,  by  the 
appellants  that  the  money  was  for  the  enjoyment  of  Mrs. 
Christy  during  life  only,  and  that  no  interest  passed  by  her 
death  to  her  representatives.  It  is  a  sufficient  answ&r  that  the 
objection  comes  too  late.  {Peck  v.  Qurney^  2  Hill,  605; 
Judd  V.  O^BrieUj  21 N.  T.  186  ;  Bommer  v.  Am,  Spiral^  etc,j 
Butt,  Hinge  Co.y  81  id.  468.)  It  was  proven  at  the  trial 
that  the  money  was  part  of  the  proceeds  of  certain  real  estate, 
bought  by  one  Cowdin ;  that  the  amount  in  question  was  the 
residue  of  the  share  of  Mrs.  Christy,  and  was  received  by 
Smith  "for  her,"  and  by  stipulation  between  the  parties  it 
was  agreed  that  certain  "  conveyances  "  referred  to  in  the  case, 
but  not  set  out,  "  constituted  evidence  showing  that  Harriet  E. 
Christy's  share  of  the  purchase-money  of  the  *  premises  de- 
scribed "  therein  "  was  $34,000."  It  may  be  that  other  evidence 
tended  to  qualify  her  estate,  but  if  so,  it  by  no  means  follows 
that  had  the  objection  been  urged,  still  other  evidence  might 
not  have  been  produced  to  answer  it.  At  the  trial  the  objec- 
tions to  the  recovery  were,  ^^  firsts  that  the  facts  proved  do  not 
constitute  the  cause  of  action  stated  in  the  complaint ;  second^ 
do  not  constitute  any  cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant ;  and,  thirds  that  there  is  not  sufficient 
evidence  to  raise  any  question  of  fact  for  a  jury."  There  was 
no  request  to  the  referee  to  find  upon  the  point,  now  presented, 
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nor  was  it  adverted  to.  To  be  available  to  the  defendant  it 
should  have  been  specifically  stated.  {Billa  v.  JT,  Y.  C.  H.  H. 
Co.,  84  N.  T.  15 ;  Speaks  v.  The  Mat/OTy  87  id.  359.)  A 
careful  examination  of  the  record  shows  that  the  trial  was  con- 
ducted throughout  upon  the  theory  that  such  money  as  Smith 
received  was  for  Mrs,  Christy,  and  that  he  was  accountable  to 
her  for  it.  The  idea  that  the  interest  or  income  only  belonged 
to  her,  and  the  principal  to  remaindermen,  was  not  once  sug- 
gested. Indeed,  the  trial  proceeded  upon  the  theory  enunci- 
ated in  the  complaint  that  the  money  was  her  money  —  that  is 
altogether  hers  —  and  for  aught  that  appears  it  was  assumed 
by  both  parties  that  it  was  the  value  of  her  interest  in  the  land, 
whatever  it  might  be,  the  defendant  raising  no  question  as  to 
its  character.  It  is  also  urged  by  the  appellant  that  Keteltas 
was  not  required  to  proceed  against  Smith  until  indemnified  by 
the  parties  interested.  There  is  no  such  rule  of  law.  It  may 
be  that  an  executor  is  not  bound  to  prosecute  a  doubtful  claim 
merely  because  those  interested  think  it  well  founded,  but  an 
executor  with  notice  that  there  is  a  debt  due  the  estate  is  bound 
to  active  diligence  for  its  collection,  and  must  proceed  without 
waiting  for  the  request  even  of  the  distributees.  If  the  case  is 
one  of  such  doubt  that  indemnity  is  proper,  he  must,  at  least, 
ask  for  it,  and  at  any  rate  takes  the  risk  of  showing  that  the 
debt  is  not  lost  by  his  own  negligence.  {Schultz  v.  Pvlver,  11 
Wend.  363  ;  StUea  v.  Guy,  16  Simons,  229.)  Here,  however, 
there  is  eviderfce  not  only  of  neglect,  but  of  willful  default, 
amounting  to  positive  collusion  with  Smith,  in  permitting  the 
latter  to  retain  the  debt  upon  his  assurance  that  "  the  claim 
would  soon  be  outlawed,"  and  that  "if  he  had  to  pay  any  thing 
on  it,  he"  (Smith)  "would  make  it  all  right  with  him" 
(Keteltas).  There  is,  therefore,  no  merit  in  the  position  that  he 
should  have  been  indemnified  also  by  the  other  side.  It  is  not 
even  plausible.  By  accepting  the  trust  he  came  under  an  ob- 
ligation to  perform  it  with  diligence,  and  neither  the  omission 
of  those  interested  to  proffer  indemnity,  nor  the  assurance 
of  the  debtor,  should  excuse  him  from  the  consequence  of 
neglect. 
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It  is  urged,  however,  that  incompetent  evidence  was  received 
by  the  referee  upon  the  question  of  Smith's  indebtedness  to 
Mrs.  •  Christy.  The  complaint  stated  that  the  money  was 
received  by  him  on  the  30th  of  July,  1868,  and  it  must  be  pre- 
sumed that  in  opening  the  case  to  the  referee,  the  circum- 
stances surrounding  the  transaction,  and  afterward  disclosed  in 
evidence,  were  presented  by  the  plaintiffs  counsel.  Among 
them  were  the  source  from  which  the  money  was  derived,  its 
form,  its  disposition,  and  the  relation  which  Smith  sustained 
toward  it,  and  toward  Mrs.  Christy.  Her  share  was  part  of  a 
large  sum  received  by  Smith  and  others,  and  it  was  material  to 
show  Smith's  individual  control  of  the  portion  going  to  her.  It 
was  not  necessarily  to  be  established  by  one  item  of  evidence, 
and  the  order  of  its  introduction  was  in  the  discretion  of  the 
referee.  When,  therefore,  at  the  outset  of  the  case  the 
plaintiff  proved  by  the  teller  of  the  Fulton  Bank  that  Smith 
was  a  depositor  in  that  bank,  and  that  the  witness  then  had, 
from  the  .files  of  the  bank,  a  deposit  ticket  of  July  30,  1868, 
written  by  Smith,  himself,  on  that  day,  it  was  not  irrelevant 
to  the  issue.  It  was  Smith's  declaration  that  he  deposited  in 
the  Fulton  National  Bank,  July  30,  1868,  $31,075.30  in  bills, 
and  although  not  sufficient  to  prove  that  he  did,  in  fact,  make 
the  deposit,  its  tendency  was  that  way,  and,  with  other  circum- 
stances, indicated  that  he  exercised  control  over  a  sum  of 
money,  shown,  by  other  evidence,  to  be  about  equal  to  the 
money  received  by  him  at  an  earlier  hour,  on  the  same  day,  and 
in  bills,  for  Mrs.  Christy.  The  deposit  ticket  was,  therefore, 
properly  admitted. 

But  rejecting  this  evidence,  the  liability  of  Smith  to  Mrs. . 
Christy  was  conclusively  established,  and  the  referee  justified 
in  finding  that  Keteltas  (her  executor)  believed  such  indebted- 
ness to  exist  when  in  June,  1871,  he  filed  what  purported  to 
be  an  inventory  of  her  personal  estate.  It  exhibited  articles 
of  small  value,  amounting  in  the  aggregate  to  less  than  $200. 
It  was  prepared  by  Smith  as  the  attorney  for  Keteltas  and  con- 
tained no  allasion  to  the  money  due  from  him.  Keteltas  says 
Smith  told  him  ^'  he  was  Mrs.  Christy's  attorney  before  her 
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death)  and  prepared  her  will  and  named  him  as  executor."  He 
adds,  ^'he  told  me  there  was  money  in  it.''  ^'I  understood 
that  the  estate  was  quite  large ;  worth  about  $30,000 ; "  this 
"  was  hearsay ; "  he  got  that  impression  "  from  what  Smith  had 
said."  He  also  says,  "  Mrs.  Christy  while  she  was  living  had 
been  in  the  hands  of  Smith ;  he  appointed  me  in  her  will  as 
executor,  and  her  estate  being  in  his  hands  he  went  on  with 
the  business  for  her  estate,  she  being  dead."  He  never  ^'  asked 
any  investigation  to  ascertain  what  property  Mrs.  Christy  left," 
and  he  went  to  no  one  other  than  Smith  to  inquire,  nor  asked 
any  other  person  about  the  assets,  and  although  he  says  he 
"  asked  Smith  to  make  out  an  account,"  he  "  never  inquired 
what  he  had  received  or  paid  out." 

Mrs.  Christy  died  in  June,  1870,  and  the  next  winter  Miss 
Wright,  one  of  the  beneficiaries  under  her  Will,  called  upon 
£eteltas,  and  he  says,  "  he  referred  her  to  Smith,"  and  she  re- 
plied, "  she  could  get  no  account  from  him . "  The  testimony 
of  Miss  Wright  as  to  this  interview  is  explicit.  She  asked  for 
money  and  he  said,  "  he  had  no  money  of  mine  *  *  *  that 
Smith  had  some  money."  She  said,  '^  Yes,  he  must  have 
$30,000  at  least."  He  said,  '^  he  supposed  it  was  so,  but 
thought  Smith  had  settled  that  long  ago."  She  replied,  '^  he 
had  not  done  any  thing  about  it."  Upon  cross-examination  the 
witness  gives  a  somewhat  fuller  account  of  the  interview,  and 
says  that  Keteltas  asked,  *^  Is  not  that  settled  yet  t  and  I  said 
no,  sir,  we  have  not  got  any  thing  from  it  at  all.  He  then 
spoke  about  being  executor,  and  said  he  would  see  Mr.  Smith. 
I  said  there  was  a  great  deal  of  money  there  and  I  think  it 
strange  we  do  not  get  it,  and  he  said,  yes,  I  think  there  was ; 
and  I  told  him  I  had  an  idea  it  was  over  $30,000 ;  and  he  said, 
I  think,  I  am  not  positive,  he  said  thirty,  I  think  it  was  about 
$30,000  ;  he  knew  there  was  money  there,  and  thought  it  was 
strange  that  we  had  never  received  any  thing." 

Q.  "Money,  where?"  A.  "In  Mr.  Smith's  hands."  Q. 
"  Did  he  not  say,  '  I  thought  Mr.  Smith  had  settled  that  long 
ago?'"  A.  "Yes."  Q.  "You  said  nothing?"  A.  "I  said 
he  had  not  settled,  of  course."     Birdsall,  a  lawyer,  in  the  latter 
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part  of  1870,  or  winter  or  spriDg  of  1871,  called  upon  Keteltas 
at  the  request  of  one  of  the  legatees  onder  the  will,  and  says, 
'^  he  seemed  to  be  annoyed  about  it,  and  professed  not  to  know 
any  thing  about  it,  and  said  that  it  was  altogether  in  Smith's 
hands,  and  that  he  knew  all  about  it,  and  that  he,  Keteltas, 
did  not."  '^  I  then  said  to  him  that  inasmuch  as  he  was  the  execu- 
tor, he  was  the  only  one  the  children  had  to  look  to,  and  it  was 
better  for  him  to  look  into  it,  as  they  proposed  to  have  what 
was  their  rights."  Nothing  was  accomplished  at  that  interview, 
but  soon  after  the  conversation  was  renewed,  when  the  witness 
presented  to  him  a  memorandum  containing  statements  of 
items  given  to  witness  by  Smith,  showing  that  there  was  due 
to  Mrs.  Christy's  estate  somewhere  between  $20,000  and  $21,000. 
Keteltas  replied  that  Smith  had  given  him  to  understand  that 
there  was  little  or  nothing  in  the  estate.  "  I  told  him,"  says 
fiirdsall,  '^  that  was  not  so,  and  that  from  the  statements  he 
(Keteltas)  had  made  to  me,  I  believed  Mr.  Smith  was  deceiv- 
ing him  in  the  matter.  A  few  days  after  that  I  met  him  in 
the  street  and  asked  if  he  had  seen  Smith,  and  he  then  said 
Smith  had  told  him  there  was  nothing  left  of  the  estate,  and  it 
was  all  bosh,  and  he  believed  Smith  and  he  would  be  damned 
if  he  would  bother  himself  any  thing  more  about  it."  Q.  "  Did 
you  tell  him  what  his  liability  w^ould  be  ?"  A.  "  I  told  him  he 
would  be  held  liable  for  the  whole  amount  of  that  money  if  he 
did  not  get  it  out  of  Smith's  hands.  He  said  that  Smith  had 
been  his  counsel  for  many  years,  that  he  had  married  a  relative 
of  his,  and  that  he  believed  his  statements." 

Upon  a  further  examination  of  this  witness  it  appeared  that 
in  a  conversation  with  Keteltas,  he  stated  to  him  that  he  had 
seen  the  papers  relating  to  the  matter,  "  and  if  he  would  call 
upon  Mr.  Cowdin  he  could  see  the  check  indorsed  by  Mr. 
Smith  for  the  money  that  Mr.  Smith  admitted  he  had  in  his 
possession,  and  asked  Keteltas  to  go  to  Mr.  Cowdin's  office  and 
see  the  papers ;  he  said  he  did  not  care  to  see  them." 

There  is  enough  in  these  statements  to  warrant  the  conclu- 
sion that  Keteltas  had  information  sufficient  to  excite  a  belief 
in  the  indebtedness  of  Smith  to  the  estate  of  Mrs.  Christy, 
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and  warning  enongb  tx>  put  him  to  the  exercise  of  vigilance  in 
recovering  it,  bat  that  notwithstanding  this  he  suffered  Smith 
to  retain  possession  of  the  money.  Undoubtedly  Keteltas  also 
stated,  as  the  counsel  for  the  appellant  claims,  that  he  would 
have  tried  to  get  the  money  from  Smith  if  he  had  known  that 
he  had  any  belonging  to  Mrs.  Christy's  estate,  that  he  had 
asked  Smith  over  and  over  again  '^what  moneys  he  had  re- 
ceived from  Mrs.  Christy  during  her  life-time,  and  he  said 
there  was  not  a  copper."  But  in  view  of  the  testimony  to 
which  I  have  adverted,  it  is  plain  that  Eeteltas  poorly  per- 
formed the  duty  of  executor ;  in  fact  he  did  not  perform  it  at 
all,  when  he  relied  upon  the  assurances  of  Smith  in  the  face 
of  positive  information,  not  only  that  the  debt  did  exist,  but  that 
Smith  admitted  its  existence.  We  agree,  therefore,  with  the 
referee  and  the  General  Term  in  the  conclusion  that  with  good 
reason  Keteltas  believed  Smith  was  indebted  to  Mrs.  Christy 
in  the  sum  of  $20,000 ;  that  he  failed  to  demand  it  from  him 
and  suffered  him  to  retain  possession  of  it.  Nor  was  there 
error  on  the  part  of  the  referee  in  refusing  to  find  that  Smith 
denied  to  Keteltas  his  liability.  There  are  words,  as  we  have 
seen,  which  would  have  justified  that  finding,  but  the  referee 
was  to  look  at  the  whole  testimony,  and  was  not  bound  te 
credit  the  statement,  nor  could  he  in  any  just  sense  have  found 
that  upon  any  serious  demand  by  Keteltas,  there  had  been  a 
denial. 

The  lapse  of  time  will  not  aid  the  defendant:  First,  the 
liability  of  Smith  accrued  as  early  as  August,  1868,  and  no 
point  was  made  upon  the  trial  that  by  payment  or  otherwise 
he  had  prevented  the  statute  of  limitations  from  running 
against  it.  He  indeed  paid  money  to  Mrs.  Christy  in  small 
snms  from  time  te  time,  but  there  is  no  finding  that  the  pay- 
ments related  te  the  debt  involved  in  this  claim,  nor  as  te  the 
time  of  payment,  nor  was  any  request  te  find  in  these  particu- 
lars presented  te  the  referee.  The  complaint  alleged  that  the 
statute  became  a  bar  by  reason  of  the  neglect  of  ETeteltas  te 
prosecute  Smith,  and  at  the  dose  of  the  evidence,  although  the 
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defendant  moved  to  dismisB  the  complaint,  there  was  no  sug- 
gestion that  this  averment  was  not  proved,  and  aside  from  the 
'  general  grounds  taken  on  that  occasion,  and  above  adverted  to, 
it  was  only  insisted  that  the  cause  of  action  against  Keteltas 
accnied  more  than  seven  and  one-half  years  before  the  com- 
mencement of  the  suit,  viz.,  on  the  3d  of  December,  1870  — 
that  being  the  time  the  will  went  to  probate.  Second,  it  is 
again  claimed  by  the  appellant  that  the  plea  of  the  statute  of 
limitations  to  the  cause  of  action  against  Keteltas  was  sustained. 
This  also  is  unfounded.  The  statute  was  available  to  Smith 
in  August,  1874.  His  pecuniary  ability  up  to  that  time  has 
not  been  denied.  Then  at  all  events  Keteltas  became  liable  to 
account  to  the  beneficiaries  under  the  will  for  the  amount  un- 
collected from  Smith,  to  the  same  extent  precisely  as  if  he  had 
received  and  actually  held  the  money.  There  was  no  period 
after  that  until  his  death,  when  he  ceased  to  be  liable.  He 
died  on  the  16th  of  July,  1876,  and  the  liability  was  trans- 
ferred to  his  executors.  (2  R.  S.  114,  §  6,  title  5,  p.  11,  chap. 
6;  WaUon  v.  WaUon,  2  Abb.  [N.  S.]  428.)  This  action 
was  conmoenced  on  the.  11th  of  June,  1878,  manifestly  less 
than  siK  years  from  the  time  the  statute  run  in  Smith's  favor. 

It  is  unnecessary,  therefore,  to  consider  whether  after  a  greater 
lapse  of  time  an  executor  would  be  permitted  to  allege  his  own 
wrong  so  as  to  have  time  run  in  his  favor  from  the  beginning 
of  his  neglect,  or  whether  each  day  before  accounting  would 
not  be  deemed  the  conmiencement  of  the  cause  of  action,  or  he 
be  chargeable  for  the  money  he  might  have  collected,  as  for 
assets  in  his  hands. 

The  cause  was  properly  disposed  of  by  the  referee  and  Gen- 
eral Term,  and  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 
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Statement  of  case. 


Beverly   Haight  et  al.,  Bespondents,  v.  The  Continental  ^p 

Inbubanoe  Company,  Appellant.  A/^t^Oo. 

a  policy  of  iDsaranoe,  issued  bj  defendant  upon  a  dwelling-hoase,  con-       ^   "^u ' 
tained  a  condition,  avoiding  it,  "if  the  building  hecome  unoccupied '^7' -^7^. 


without  the  consent  of  the  company  indorsed "  thereon  ;  this  was  in 
connection  with  other  conditions  relating  to  the  future.  It  was  provided 
in  the  policy  that  nothing  but  a  specific  agreement,  indorsed  thereon, 
should  be  construed  as  a  waiver  of  any  of  its  conditions,  and  that  an 
agent  ' '  has  no  authority  to  waive,  modify  or  strike  from  this  policy  any 
of  its  printed  conditions."  The  insurance  was  effected,  and  the  policy 
delivered  by  an  agent  of  the  defendant.  The  building  was  then  unoc- 
cupied, which  fact  was  known  to  the  agent.  He  had  authority  to  insure 
unoccupied  buildings,  and  the  premium  charged  was  at  the  rate  for  such 
buildings,  which  was  more  than  double  that  for  those  occupied.  No  in- 
dorsement, however,  of  defendant's  consent  was  made  upon  the  policy. 
In  an  action  upon  the  poli(7  hiid,  that  the  condition  as  to  indorsement 
might  have  been  fairly  interpreted  by  the  insured  as  relating  only  to 
the  future;  but,  assuming  it  to  be  otherwise,  it  was  to  be  assumed 
that  the  agent  accounted  for  and  pud  over  to  defendant  the  premium  re- 
ceived, and  as  it  had  not  only  not  repudiated  the  contract,  but  recog- 
nized its  original  validity,  it  must  be  deemed  to  have  waived  the  condi- 
tion essential  to  such  validity  ;  that  it  would  not  be  permitted  to  receive 
and  keep  the  fruits  of  the  contract  and  yet  repudiate  its  existence. 
The  premises  had  been  sold  on  foreclosure,  but  no  deed  had  been  executed 
or  report  of  sale  made.  HM,  that  as  the  sale  yet  remained  inchoate  and 
conditional,  there  was  no  breach  of  a  condition  of  the  policy  avoiding  it 
in  case  of  a  transfer  of  interest  without  consent  indorsed. 


92     51 

149    887 


(Argued  March  9,  1883 ;  decided  March  27, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  Becond  judicial  department,  entered  upon  an 
order  made  September  11, 1882,  which  aflSrraed  a  judgment  in 
favor  of  plaintiffs,  entered  upon  a  verdict. 

This  action  was  brought  upon  a  policy  of  insurance  upon  a 
dwelling-house,  issued  by  the  defendant,  by  its  terms  insuring 
Walter  L.  Thompson,  assignee,  for  tlie  benefit  of  creditors  of 
Angelina  Cooper,  "  loss,  if  any,  payable  to  "  plaintiffs,  "  mort- 
gagees as  their  interest  may  appear." 

The  material  facts  are  stated  in  the  opinion. 
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Fromk  JB.  Lown  for  appellant.  The  fact  that  the  policj 
contained  a  provision  that  the  same  should  be  void  if  the  build- 
ing "  become  unoccupied  "  was  notice  to  plaintiffs,  upon  tlieir 
receiving  the  policy,  that  the  company  considered  non-occu- 
pancy "material  to  the  risk,"  and  they  were,  therefore, 
bound,  by  its  terms,  to  make  the  fact  known  to  the  company. 
{Browning  v.  Home  Ins.  Go.j  71  N.  T.  508 ;  Findar  r 
Mesolute  Ina.  Go.^  47  id.  114;  SJiort  v.  Home  Ina.  Co.^  20 
Alb.  L.  J.  54.)  Where  a  policy,  on  its  face,  informs  the 
applicant  that  the  agent  could  waive  nothing,  no  supposition, 
on  his  part,  can  or  should  avail  him.  (  Walsh  v.  Ha/rtford  Ins, 
Go.y  73  N.  T.  5.)  The  compromise  agreement  entered  into  be- 
tween the  plaintiffs  and  the  defendant  should  not  be  disturbed. 
( Weh/rwm  v.  Kuhn,  61  N.  T.  623 ;  Goon  v.  Kna/pp,  8  id.  402 ; 
Brooks  v.  Moorcy  67  Barb.  395  ;  Ludington  v.  Miller^  6  J.  & 
S.  478 ;  Farmers^  Bank  of  Amsterdam  v.  Blaioy  44  Barb. 
652.) 

JET.  S.  Hustis  for  respondents.  The  knowledge  of  the  de- 
fendant's agents  that  the  building  was  vacant  when  the  policy 
of  insurance  was  issued  was  knowledge  of  the  defendant,  and 
that  condition  of  the  policy,  in  reference  to  vacant  buildings, 
was  waived.  { Vam,  Schaick  v.  Niaga/ra  Ins.  Go.y  68  N.  T. 
434;  Browning  v.  Home  Ins.  Go.,  70  id.  508;  Bennett  v. 
North  British  Ins.  Go.^  81  id.  273 ;  Woodruff  v.  Imperial 
Ins.  Co.,  83  id.  133.)  Where  the  owner  of  the  property 
refuses  to  make  proof  of  loss,  the  mortgagees  have  a  right  to  . 
make  such  proof.  {Orahatn  v.  Phoenix  Ins.  Go.^  17  Hun,  156  ; 
Graham  v.  Firema/rCs  Ins.  Go.,  8  Daly,  421.)  There  was  no 
change  of  title.  {Browning  v.  The  Home  Ins.  Go.y  70  N.  Y. 
508.) 

FmoH,  J.  Certain  provisions  of  the  policy  of  insurance 
issued  by  the  defendant  company  are  relied  upon  as  constitut- 
ing a  defense  to  the  plaintiffs'  recovery.  These  are  that  the 
contract  shall  be  void  ^^  if  the  building  heooms  unoccupied  with- 
out the  assent  of  the  company  indorsed  "  on  the  policy ;  that 
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^^  the  use  of  general  terms,  or  any  thing  less  than  a  distinct, 
specific  agreement,    clearly  expressed  and  indorsed  on  the 
policy,  shall  not  be  construed  as  a  waiver  of  jany  printed  or 
written  condition  contained  in  it ;  and  that  the  agent  of  the 
company  "  has  no  authority  to  waive,  modify  or  strike  from 
this  policy  any  of  its  printed  conditions  ;  nor  is  his  knowledge 
of,  or  assent  to  insurance  in  other  companies,  or  to  an  increase 
of  risk,  even  if  within  the  limit  of  his  authority  herein  expressed, 
binding  upon  the   company,  until  the  same  is  indorsed  in 
writing  on  the  policy,  and  the  increased   premium  (if  any) 
paid  therefor."     As  matter  of  fact  the  building  insured  was 
unoccupied  when  the  policy  was  issued,  as  well  as  when  it  was 
burned.     We  must  assume  from  the  verdict  that  such  fact  was 
known  to  the  agent  who  delivered  the  policy  at  the  inception 
of  the  contract,  and  who  issued  it  without  indorsing  upon  it 
the  assent  of  the  company.     The  insurance  was  obtained  by 
mortgagees,  and,  although  in  the  name  of  the  assignee  of  the 
mortgagor,    was  for  the  benefit  of  the  mortgagees,  and  the 
loss  payable  to  them.     The  insurance  was  temporary,  and  for  a 
brief  period,  running  only  for  two  months,  and  the  premium 
charged  was  at  the  rate  of  twenty-five  cents  per  hundred,  which 
the  evidence  shows  was  appropriate  to  a  case  of  unoccupied 
property,  but  at  least  double  the  rate  charged  for  the  same  time 
on  an  occupied  building.  The  defense  rests  upon  the  omission  of 
any  indorsement  on  the  policy.     The  case  of  Woodruff  v.  Im- 
perial Fire  Ins.  Co.  (83  N.  T.  133)  is  fatal  to  the  defense 
unless  the  effort  of  the  appellant  to  point  out  a  material  differ- 
ence proves  successful.     It  was  there  held  that  when  a  policy 
is  issued  upon  an  unoccupied  house,  the  agent  having  knowl- 
edge of  the  fact,  the  defendant  cannot  be  permitted  to  say  it 
never  assumed  the  risk ;  and  in   such   case  the  stipulation 
requiring  an  indorsement  of  the  company's  consent  must  be 
deemed  waived  by  the  agent,  and  through  him  by  the  com- 
pany.    But  in  that  case  it  did  not  appear  that  the  policy  con- 
tained the  provision  present  in  this,  which  expressly  denied  to 
the  agent  any  power  to  waive,  modify  or  strike  from  the  policy 
any  of  its  printed  conditions ;  and  it  is  argued  that  this  limita- 
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tion  of  the  agent's  authority,  plainly  expressed  in  the  policy, 
was  thus  brought  to  the  knowledge  of  the  insured,  and  the 
company  was  not  bound  and  could  not  be  aJSEected  by  the 
knowledge  and  waiver  of  the  agent.  But  the  latter  had 
authority  to  insure  an  unoccupied  building,  and  could  bind  his 
company  by  so  doing.  There  was  no  restraint  upon  his  power 
to  make  the  precise  contract  which  he  did  make.  Only  the 
manner  of  his  doing  it  was  regulated,  and  as  to  that  it  is  not 
clear  that  he  violated  the  instructions  of  his  principal,  and  it  is 
certain  that  the  insured  was  not  fairly  chargeable  with  knowl- 
edge that  he  was  so  doing.  The  condition  of  indorsement  as  it 
exists  in  the  language  of  the  policy  might  have  been  fairly  in- 
terpreted by  the  insured  as  relating  only  to  the  future,  and  as 
not  affecting  the  inception  of  the  contract.  TIvb  language  is 
*Mf  the  building  become  unoccupied  without  the  consent  of  the 
company  indorsed  hereon,"  and  the  condition  is  associated 
with  others  equally  relating  to  the  future.  If  the  building 
"  shall,  at  any  time,  be  occupied  or  used  so  as  to  increase  the 
risk,"  if  "  the  risk  be  increased  by  the  erection  or  occupation 
of  neighboring  buildings ; "  if  the  property  "  be  sold  or  trans- 
ferred ; "  if  it  "  be  assigned  under  any  insolvent  or  bankrupt 
law;"  "or  if  the  policy  shall  be  assigned  before  a  loss;" 
these,  and  others  like  them,  are  the  surrounding  and  accom- 
panying  conditions  printed  in  the  poUcy.  All  of  them  appar- 
ently  relate  to  changes  following  after  an  existing  and  valid 
contract.  The  mode  of  assent  to  such  changes  by  an  indorse- 
ment upon  the  policy  indicates  the  same  construction.  It 
assumes  a  policy  already  existing,  and  valid  in  its  inception, 
upon  which  a  change  of  its  terms  is  to  be  noted.  So  that  it 
wiU  hardly  do  to  say  that  the  insured,  upon  reading  the  instru- 
ment, was  bound  to  know  that  an  indorsement  was  essential  to 
its  original  existence.  He  might  fairly,  and  naturally,  read  it 
as  referring  only  to  possible  events  occurring  in  the  future.  But 
were  it  otherwise,  if  not  the  agent,  at  least  the  company,  could 
and  did  waive  the  condition.  Their  agent  had  authority  to  in- 
sure an  unoccupied  dwelling ;  he  did  so  in  fact ;  he  charged 
and  received  the  appropriate  premium ;  we  must  assume  that 
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he  accounted  for  it  to  the  company,  which  has  neither  returned 
nor  offered  to  return  the  money ;  the  insurer  did  not  repudiate 
the  contract,  but  has  admitted  its  original  validity,  recognizing 
it  as  a  policy  of  insurance  by  the  letter  of  its  general  agent 
pointing  out  by  whom  proofs  of  loss  should  have  been  made, 
and  by  its  answer  when  sued.  The  waiver  of  conditions  at  the 
inception  of  a  policy  grows  out  of  the  consideration  that  the 
company  must  have  intended  to  make  a  valid  contract,  or  else 
to  perpetrate  a  fraud.  Their  agent  had  authority  to  insure  the 
building,  although  unoccupied,  and  having  done  so  the  com- 
pany must  be  held  to  have  waived  a  condition  essential  to  its 
validity,  and  cannot  be  permitted  to  receive  and  keep  its  fruits, 
and  yet  repudiate  its  existence. 

We  cannot  interfere  with  the  verdict  of  the  jury  upon  the 
question  whether  the  compromise  between  the  parties  was  pro- 
cured by  fraud,  and  was  for  that  reason  invalid.  The  evidence 
on  the  subject  shows  that  Haight  was  an  old  man,  putting  con- 
fidence in  Thompson,  in  whose  name  the  policy  ran,  and 
influenced  by  his  advice  while  unconscious  that  a  promise  to 
retain  him  had  been  made  by  the  company.  The  proof  is  not 
convincing,  but  there  was  enough  of  it  to  take  the  question  to 
the  jury,  and  we  cannot  review  their  conclusion. 

Nor  was  the  policy  avoided  by  the  sale  on  foreclosure; 
There  was  no  change  of  title.  No  deed  was  given,  and  not 
even  a  report  of  sale  made  and  presented  to  the  court  for  con- 
firmation. Until  then  the  sale  and  transfer  of  possession  were 
inchoate  and  conditional,  and  had  not  become  absolute  and 
complete.  {Browning  v.  Some  Ins.  Go.^  71  N.  Y.  508; 
27  Am.  Kep.  86.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Mabgabetta  Cbabb,  Appellant  and  Bespondent,  v.  Isaac  H. 
Young  et  al.,  Executors,  etc,  Appellants  and  Respondents. 

In  an  action  brought  by  one  of  the  beneficiaries  under  a  will  against  the 
executors,  who  by  the  will  were  authorized  to  sell  the  real  estate,  and  to 
invest  and  hold  the  proceeds  with  that  of  the  personalty,  as  trustees  for 
certain  specified  trusts,  to  recover  damages  for  alleged  willful  delay  and 
neglect  in  selling  the  real  estate,  and  for  improvident  investments  of  the 
trust  funds  and  to  remove  the  trustees,  it  appeared  that  a  former  action 
was  brought  by  plaintiff  against  defendants  and  others,  wherein  the  com. 
plaint  charged  willful  and  fraudulent  miscoiiduct  in  the  management  of 
the  estate  and  delay  in  selling  the  real  estate,  and  demanded  judgment 
that  the  executors  be  directed  to  sell  immediately,  also,  to  pay  plaintiff 
the  sums  lost  by  such  negligence,  and  that  some  other  person  be  ap. 
pointed  to  take  charge  of  the  portion  of  the  funds  in  which  plaintiff  was 
interested.  By  the  judgment  in  that  action  the  trustees  were  directed 
to  sell  the  real  estate  at  auction  within  five  months,  and  one  of  the 
trustees  was  suspended  until  the  further  order  of  the  court  on  the  ground 
of  his  insolvency.  It  also  appeared  and  the  court  found  that  plaintiff 
upon  being  paid  a  consideration  by  the  other  cestuis  que  trust,  who  were 
satisfied  with  defendants'  management,  consented  to  a  delay  in  the  sale  ; 
that  certain  securities  were  set  aside  as  and  for  her  portion  of  the  trust 
fund,  and  that  the  lands  were  sold  within  the  time  agreed.  HM,  that  the 
former  judgment  in  effect  determined  that  upon  the  facts  existing  at  the 
time  it  was  rendered  plaintiff  was  neither  entitled  to  recover  damages 

'  for  delay,  nor  for  a  Judgment  removing  defendants  from  their  trusteeship; 
and  that  said  judgment  was  conclusive  and  estopped  plaintiff  from  any 
claim  for  relief  based  on  facts  occurring  prior  to  said  judgment ;  also, 
that  no  claim  could  be  based  upon  the  subsequent  delay  in  selling  the 
real  estate. 

The  will  provided  that  the  executors  should  not  be  liable  for  any  loss  or 
damage  except  such  as  occurred  "  from  their  willful  default,  miscon- 
duct or  neglect."  The  complaint  alleged  and  the  court  found  that  de- 
fendants imprudently  and  carelessly  invested  a  portion  of  the  fund  set 
apart  for  plaintiff  in  insufficient  securities,  but  such  imprudence  was  not 
alleged  or  found  to  have  been  "willful."  HM,  that  a  judgment  re- 
quiring  defendants  to  restore  to  the  trust  fund  the  amount  so  invested 
was  not  authorized. 

A  testator  has  the  right  to  impose  the  terms  and  conditions  under  which 
his  bounty  shall  be  distributed,  and  the  court  has  no  authority  to  in- 
crease  the  responsibility  of,  or  impose  obligations  upon,  the  trustees 
selected  by  him  from  the  burden  of  which  he  has  in  his  will  protected 
them. 
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It  did  not  appear  that  any  loss  had  actually  occurred  to  the  income  because 
of  such  inyestments,  and  it  seemed  probable  that  no  loss  would  even 
eventually  occur  to  the  fund  itself,  and  the  evidence  disclosed  no  ground 
for  imputing  bad  faith  or  want  of  prudence  in  making  said  investments. 
HMt  that  a  judgment  removing  defendants  was  not  justified  ;  that  if  they 
acted  in  good  faith  subsequent  events  which  they  could  not  foresee,  over 
which  they  had  no  control,  could  not  render  them  liable. 

While  trustees  will  be  held  to  great  strictness  in  their  dealings  with  trust 
property,  the  courts  will  regard  them  with  leniency  when  it  appears 
they  have  acted  in  good  faith. 

Defendants  were  required  by  the  will  to  invest  in  bonds  and  mortgages 
**  on  unincumbered  real  estate."  At  the  time  of  a  loan  upon  bond  and 
mortgage  there  was  an  unpaid  tax  upon  the  land.  HM,  that  this  was 
not  a  violation  of  the  provision  ;  that  the  tax  was  not  an  incumbrance 
within  the  meaning  of  the  provision. 

(Argued  March  9, 1888  ;  decided  March  27, 1888.) 

Csoss  APPEALS  from  judgment  of  the  General  Tenn  of  the 
City  Court  of  Brooklyn,  entered  upon  an  order  made  February 
27, 1882,  which  affirmed  a  judgment  entered  upon  a  decision  of 
the  court  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Jfathamel  0.  Moak  for  plaintiff.  The  tnistees  were  crea- 
tures of  the  will,  and  compelled  to  follow  exactly  any  explicit 
directions  therein  contained.  (Perry  on  Trusts,  §  460.)  Where 
an  unauthorized  investment  is  made,  a  trustee  is  invariably 
liable ;  and  his  good  faith,  purity  of  intention  and  subsequent 
diligence  in  endeavoring  to  prevent  the  loss  will  be  no  pro- 
tection to  him.  {Ma/j/  v.  Dreker^  61  Ala.  53.)  The  provision 
of  the  will  that  investments  should  be  made  on  unincumbered 
real  estate  was  not  complied  with  when  the  loan  of  $5,000  was 
made  as  there  were  unpaid  taxes  on  the  land,  and  tlie  executors 
were  not  relieved  from  liability  by  the  provision  of  the  will 
that  they  should  not  be  liable  for  any  loss  or  damage  except 
what  occurred  "  from  their  willful  default,  misconduct  or  neg- 
lect." {Dosier  v.  Breretan^  15  Beav.  221 ;  Adair  v.  Brirrmier^ 
74  N.  T.  552 ;  KimhM  v.  Beding,  31  K  H.  352 ;  Baker  v. 
Diabraw^  18  Hun,  29 ;  Quauikenbuah  v.  Southwick^  41  N.  Y. 
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117,  122 ;  Matter  of  Morgan  63  Barb.  621 ;  Peny  on  Trusts, 
§§  279,  427,  539-549.)  The  prior  suit  was  no  bar  to 
the  relief  allowed  by  the  present  judgment.  (Dawley  v. 
Brawn,  79  N.  T.  390,  397-400 ;  Van  BoahircJc  v.  H&rrick, 
65  Barb.  250  ;  Brown  v.  OalUmdet,  80  N.  Y.  413  ;  Kirhy  v. 
Dalyy  63  id.  659 ;  Kerr  v.  Hayes,  35  id.  331 ;  White  v. 
Madison,  26  id.  117 ;  Lawrence  v.  Cahot,  41  N.  Y.  Sup.  Ct. 
123 ;  Jones  v.  Underwood,  13  Abb.  Pr.  393 ;  Tyler  v.  WiUis, 
35  Barb.  213 ;  McDonald  v.  Christie,  42  id.  37 ;  Smith  v. 
Weeks,  26  id.  464 ;  Ihst  N,  T.  cfe  /.  R.  E.  Co.  v.  Elm<yre, 
63  id.  624;  Greenl.  on  Ev.,  §  532  [13th  ed.] ;  Wharton  on  Ev., 
§  988 ;  Dawley  v.  Brovm,  79  N.  Y.  390,  397-400 ;  Eirhy  v. 
Daly,  63  id.  659 ;  Smith  v.  Weeks,  26  Barb.  464 ;  StoweU  v. 
Chamberlain,  60  N.  Y.  273.)  The  claim  for  loss  on  the  real 
estate  was  not  barred  by  the  former  action,  because  it  was  not 
asserted  in  the  complaint  or  on  the  trial  of  that  action.  (Perry 
on  Trusts,  §§  439,  462 ;  Cromwell  v.  County  of  Sac,  94  U.  S. 
351 ;  StoweU  v.  Chamberlain,  60  N.  Y.  273  •  MarceWm  v. 
Gowntryman,  65  Barb.  201.) 

Matthew  Hale  for  defendants.  PlaintifE  has  already  had 
her  day  in  court  to  obtain  the  relief  which  she  now  asks  for. 
If  the  judgment  then  awarded  her  was  not  as  full  as  she  was 
entitled  to,  her  remedy  was  by  appeal,  and  not  by  a  new 
action.  {Cook  v.  Oram£s  Adm,,  1  Paige,  407 ;  Lockwood  v. 
Fawcett,  24  S.  C.  146 ;  Inslee  v.  Hampton,  11  Hun,  156 ; 
Hoff  V.  Myers,  42  Barb.  270 ;  Gates  v.  Preston,  41  N.  Y.  113  ; 
Brown  v.  Mayor,  66  id.  385,  390 ;  Blair  v.  Bartlett,  75  id. 
150 ;  Jordan  v.  Van  Epps,  85  id.  427-432 ;  Church  v.  Kidd, 
88  id.  652.)  The  only  cases  in  which  it  is  allowable  to  inquire 
into  the  evidence  produced  on  the  trial  of  the  former  action 
are  cases  where,  from  the  absence  of  formal  pleadings  in  the 
first  suit,  or  their  obscurity,  the  record  fails  to  show  what  were 
the  actual  issues  between  the  parties.  ( Young  v.  Rummell,  2 
Hill,  478 ;  Campbell  v.  Bv;tts,  3  N.  Y.  173  ;  Doty  v.  Brown, 
4  id.  71 ;  B7*own  v.  OaUaudei,  80  id.  413 ;  Wood  v.  Oenet,  8 
Wend.  9 ;  EKLe  v.  Bviighmn,  7  Barb.  494 ;  Gardner  v.  Buck- 
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hee^  3  Cow.  120.)  The  fact  that  the  plamtiff,  whether  in- 
tentionally or  unintejitionally,  failed  to  produce  any  evidence  or 
sufficient  evidence  in  support  of  any  of  the  issues  presented  by 
the  pleadings,  does  not  entitle  her  to  bring  another  suit  upon 
those  issues.  {Ogahury  v.  La  Farge.  2  N.  Y.  113.)  The 
question  of  negligence  was  a  question  of  law,  and  had  the  case 
been  tried  by  a  jury  upon  the  evidence  it  would  have  been  the 
duty  of  the  court  to  direct  a  verdict  for  the  defendants. 
{Mitchdl  V.  N,  Y.  G.  c&  H.  R.  R.  R.  Co.,  64  N.  Y.  655.)  The 
taxes,  which  were  unpaid  on  the  property  on  which  $5,000  was 
loaned  by  the  executors,  were  not  such  an  incumbrance  as  was 
contemplated  by  the  testator  when  he  directed  the  investments 
to  be  made  upon  unincumbered  real  estate.  {Craft  v.  WilUarriaj 
88  N.  Y.   384,   391 ;    Chesterrrum  v.  Eylxmd,   81   id.  398 ; 

Wiggins  v.  Hoioard,  83  id.  613 ;  OrmisUm  v.  Olcott,  84  id. 
339 ;  Laming  v.  OlcoU,  1  Abb.  Pr.  [N.  S.]  280,  288-9 ; 
Sid&nberg  v.  Ely,  N.  Y.  DaUy  Keg.,  Nov.  13, 1882.)  The  care 
required  of  trustees  is  such  as  prudent  and  intelligent  men  use 
in  their  own  aflEairs.  {Rooa&oeU  v.  Roosevelt,  6  Abb.  N.  C. 
447 ;  Knight  v.  Earl  of  Plyrrumth,  3  Atk.  480  ;  Dickens, 
120 ;  Thompson  v.  Brown,  4  Johns.   Ch.   619 ;  Higgvns  v. 

Whitson,  20  Barb.  141 ;  Lewin  on  Trustees,  152 ;  Story's  Eq. 
Jur.,  §  1273 ;  Ormiston  v.  OlcoU,  84  N.  Y.  339-347 ;  Litchr 
fidd  V.  White,  7  id.  438.)  The  objection  to  the  admission  of 
Mr.  New's  evidence,  as  to  what  occurred  on  the  former  trial, 
was  well  taken,  and  is  fatal  to  the  judgment.  {Tabor  v.  Van 
TasseUy  86  K  Y.  642-643  ;  Foot  v.  Beecher,  78  id.  155  :  New 

York  Oua/ram,ty  Co.  v.  Oleason,  id.  503-517;  Capron  v. 
Th(mps(m,  86  id.  418-421 ;  Pirmey  v.  Orth,  88  id.  447.)  Trus- 
tees are  to  be  allowed  six  months  to  find  an  investment 
{Dymsoomb  v.  Dunscoinb,  1  Johns.  Oh.  508  ;  CHlma/n  v.  OH- 
mem,  2  Lans.  1 ;  DePeyster  v.  Cla/rkson,  2  Wend.  77.)  The 
court  had  no  jurisdiction  to  appoint  a  new  trustee  in  this 
action.  The  necessary  parties  were  not  before  it.  {Powers  v. 
Bergen,  6  N.  Y.  868 ;  In  re  Empire  City  B%  18  id.  199  ; 
Rochwell  V.  N earing,  35  id.  302 ;  Shamer  v.  Braman'd,  29 
Barb.  25 ;  StuaH  v.  Palmer,  74  N.  Y.  183.) 
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BuGEB,  Gh.  J.  This  case  comes  here  on  cross  appeals  from 
the  judgment  of  the  General  Term,  affirming  a  final  judgment 
rendered  in  the  City  Court  of  Brooklyn.  Each  party  by  appro- 
priate provisions  contained  in  their  respective  notices  of  appeal 
seeks  also  to  review  an  interlocutory  judgment  previously  ren- 
dered in  the  action. 

The  circumstances  out  of  which  this  action  arose  are  as  fol- 
lows :  Isaac  Young  died  before  July,  1868,  having  previously 
made  his  will,  and  leaving  a  considerable  estate  to  his  five  chil- 
dren, Isaac  H.,  Robert  B.,  John  L.,  William  A.  and  Margaretta 
Young,  the  plaintiflF,  the  defendants  Isaac  H.  knd  Robert  L. 
Young  were  made  executors.  The  estate  consisted  of  four 
pieces  of  real  property,  some  of  which  were  unproductive,  and 
personal  property  of  the  value  of  about  $80,000. 

The  will  and  codicils  made  provisions  which  may  be  stated 
concisely  as  follows :  To  each  of  the  defendants  was  devised  one- 
fifth  of  all  of  his  property  absolutely.  The  shares  of  the  other 
three  children,  each  consisting  of  one-fifth  of  the  estate,  wer^ 
devised  to  the  defendants  in  trust  to  invest  and  pay  over  the 
income  arising  therefrom  to  the  respective  devisees  during 
their  natural  Uves,  and  the  share  to  the  income  of  which  the 
plaintiff  was  entitled,  was  upon  her  death  to  go  to  her  heirs  and 
next  of  kin. 

The  executors  were  empowered  to  sell,  lease  and  dispose  of,  or 
to  partition  the  real  estate,  and  they  were  directed  to  invest  the 
moneys  accruing  from  plaintiff's  share  of  the  proceeds  in  bonds, 
secured  by  mortgages  upon  unincumbered  real  estate,  situated  in 
the  State  of  New  York,  and  to  keep  said  trust  funds  at  all  times 
distinct  from  the  other  trust  estates  created  by  said  will.  It  was 
further  provided  that  said  executors  should  not  be  answerable 
for  any  loss  or  damage  happening  to  the  estate,  except  such  as 
occurred  from  their  willful  default,  misconduct  or  neglect,  and 
that  each  of  said  executors  should  be  liable  to  account  only  for 
the  moneys  which  come  into  his  individual  hands.  The  plaint- 
iff had  no  parents  or  children  living,  and  in  the  event  of  her  de- 
cease, her  brothers  would  apparently  become  her  heirs  at  law. 

This  action  was  commenced  in  March,  1879,  against  the 
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executors,  and  sought  substantially  these  measures  of  relief : 
JF'irst  To  recover  of  the  defendants  the  sum  of  $10,000  for  loss 
of  income,  to  which  the  plaintiff  claimed  she  was  entitled,  bj 
reason  of  an  alleged  willful  and  fraudulent  delay  of  said  exec- 
utors and  trustees  in  selling  the  real  estate  left  by  the 
testator,  and  adding  one-fifth  thereof  to  the  plaintiflPs  trust 
fund.  Second.  To  cause  the  defendants  to  reimburse  to 
the  plaintiff's  trust  fund  the  sum  of  $8,000,  alleged  to  have 
been  imprudently  loaned  by  them  in  two  several  mortgages 
of  the  respective  amounts  of  $5,000  and  $3,000,  and  which 
are  claimed  to  have  resulted  in  an  apparent  loss  to  the  trust 
fund.  Third.  To  obtain  the  removal  of  the  defendants  as 
trustees  of  said  estate.  The  grounds  for  this  claim  of  relief 
do  not  appear  in  said  complaint,  except  inferentially  they 
may  be  presumed  to  be  founded  upon  the  allegations  of  mis- 
conduct thereinbefore  described. 

The  answer  consists :  jFzrst.  Of  what  may  be  briefly  termed 
a  general  denial.  Second.  A  former  adjudication  of  all  matters 
of  difference  between  the  parties  by  the  surrogate  of  the  proper 
county  in  October,  1874.  Third.  A  former  adjudication  of 
all  of  the  alleged  causes  of  action  arising  out  of  the  delay  of 
the  executors  in  selling  said  real  estate,  in  an  action  in  the  City 
Court  of  Brooklyn,  in  which  final  judgment  was  rendered  in 
June,  1876.  Fourth.  The  statute  of  limitations.  Under  this 
state  of  the  pleadings,  a  trial  was  had  at  Special  Term  which 
resulted  in  a  judgment  for  $1,826.69  and  interest  in  favor  of 
plaintiff  for  defendants'  delay  in  selling  real  estate,  also  remov- 
ing them  as  trustees  of  plaintiff's  share  in  said  estate,  and  ap- 
pointing another  trustee,  and  requiring  Isaac  H.  Young  to 
restore  to  said  trust  fund  $8,000  and  interest  thereon,  on 
account  of  the  said  alleged  improvident  investment,  and  gave 
the  plaintiff's  attorney  an  allowance  of  $1,500  with  costs,  to 
be  collected  personally  out  of  the  defendants. 

Upon  appeal  to  the  General  Term  of  the  City  Court,  taken 
by  defendants,  that  court  reversed  so  much  of  the  judgment  of 
the  Special  Term  as  awarded  $1,826.69  and  interest  to  the 
plaintiff,  and  aflirmed  the  remainder  thereof,  and  remitted  the 
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parties  to  the  Special  Term  to  carry  out  certain  special  pro- 
visions contained  in  the  judgment.  After  an  appearance  by 
the  parties  before  the  Special  Term,  and  their  compliance  with 
the  special  direction  required  by  what  was  termed  the  interloc- 
utory judgment,  final  judgment  was  rendered  at  said  Special 
Terra  to  the  effect  above  described,  which  was  on  appeal 
affirmed  at  the  General  Term.  From  this  judgment  both  parties 
appeal  to  this  Court,  the  plaintiff  from  so  much  of  said  inter- 
locutory judgment  as  reversed  the  award  to  her  by  the  Special 
Term  of  $1,826.69  and  interest,  as  damages  for  defendants' 
delay  in  selling  real  estate,  and  the  defendants  from  the  rest  of 
said  judgment. 

Appropriate  exceptions  have  been  taken  to  raise  each  of 
these  questions,  and  their  consideration  requires  us  to  examine 
the  findings  of  the  court  below  and  such  evidence  as  bears 
legitimately  upon  them. 

On  the  trial  the  plaintiff  put  in  evidence  a  judgment  of  the 
City  Court  of  Brooklyn  in  an  action  wherein  she  was  plaintiff 
and  Isaac  H.  Young,  Robert  B.  Young,  John  L.  Young,  Wil- 
liam A.  Young  and  others  were  defendants.  The  complaint 
in  the  action,  among  other  allegations,  charged  Isaac  H.  and 
Robert  B.  Young  with  willful  and  fraudulent  misconduct  in  the 
management  of  the  estate  of  Isaac  Young,  deceased,  and  delay 
in  selling  the  real  estate,  whereby  she  claimed  that  she  had 
suffered  great  damages  in  the  loss  of  income  therefrom,  and 
demanded  judgment  that  the  executors  be  directed  immediately 
to  sell  said  real  estate  and  invest  her  share  thereof,  and  that 
tliey  pay  over  to  her  the  income  which  they  had  and  also  that 
which  they  might  with  due  diligence  have  received  from  the 
one-fifth  part  of  said  estate,  and  that  some  suitable  person  be 
appointed  to  take  charge  of  that  part  of  the  funds  in  which  she 
was  interested,  or  that  the  trustees  give  security  for  the  per- 
formance of  their  duties  as  trustees.  The  defendants  Isaac  H., 
Robert  B.,  John  L.  and  William  A.  Young,  each  answered 
said  complaint  substantially  denying  the  allegations  of  improper 
conduct  therein  charged  against  Isaac  H.  and  Robert  B.  Young, 
and  alleged  that  there  had  been  no  intentional  delay  in  selling 
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said  real  estate,  that  constant  efforts  had  been  made  to  effect  a 
sale  thereof,  but  the  same  had  been  ineffectual  for  the  reason 
that  the  market  for  the  sale  of  real  estate  had  been  so  depressed 
that  it  could  only  be  made  at  any  time  previous  thereto  except 
at  inadequate  prices  with  great  loss  to  all  of  the  parties  in- 
terested. 

Upon  the  issues  thus  formed  a  trial  was  had  between  these 
parties  and  judgment  rendered  therein  in  June,  1876,  whereby 
the  trustees  were  directed  to  sell  said  real  estate  at  public 
auction  within  five  months  from  the  entry  of  said  judgment, 
and  proceed  to  divide  said  estate  into  five  equal  parts,  keeping 
the  trust  funds  separate  and  distinct  from  each  other,  and  pay 
over  the  income  of  one  of  said  shares,  after  deducting  all 
proper  and  necessary  charges  thereon,  to  said  plaintiff.  Extra 
allowances  were  ordered  of  $2,000  to  the  plaintiff  and  $1,250 
to  the  defendants  Isaac  H.,  Robert  B.  and  John  L.  Young,  to 
be  paid  out  of  the  estate.  The  judgment  also  suspended  Robert 
B.  Young  on  the  ground  of  his  insolvency  from  acting  as 
trustee  until  the  further  order  of  the  court.  The  court  below 
on  the  trial  of  the  present  action  found  the  further  fact  that 
all  of  said  lands  were  sold  by  the  executors  in  the  year  1878 
for  the  aggregate  sum  of  $15,950,  and  that  the  delay  in  the 
sale  thereof  after  the  said  judgment  in  June,  1876,  was  con- 
sented to  by  plaintiff  upon  the  request  of  defendants.  It  ap- 
peared in  evidence  that  she  received  a  pecuniary  consideration 
from  defendants  for  such  consent.  Immediately  on  the  heel 
of  this  former  judgment  and  apparently  with  a  view  of  com- 
plying with  its  provisions,  the  defendants  set  apart  securities  of 
the  appraised  value  of  $21,673.97,  and  executed  a  written  dec- 
laration stating  that  they  held  such  securities  in  trust  for  the 
plaintiff  under  the  provisions  of  the  will  of  Isaac  Young,  de- 
ceased. This  selection  of  securities  was  approved  as  to  character 
and  amount  by  the  plaintiff's  attorney  in  that  and  also  the 
present  action. 

Upon  these  facts  we  are  of  the  opinion  that  there  was  no 
evidence  in  the  case  which  authorized  the  court  below  to 
charge  the  defendants  with  damages  occasioned  to  the  plaintiff 
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on  account  of  the  delay  iii  selling  the  real  estate  in  question 
and  investing  its  proceeds,  neither  do  we  think  that  any  evi- 
dence in  relation  to  such  delay  was  competent  or  material  as 
the  basis  of  a  charge  against  these  defendants  of  improvidency 
or  willful  or  fraudulent  misconduct  in  the  management  of  such 
trust  estate.  So  far  as  the  charge  of  misconduct  related  to  the 
period  subsequent  to  the  former  judgment  the  court  find  that 
the  delay  was  expressly  authorized  and  approved  by  the  plaint- 
iff, and  there  is  nothing  in  the  case  to  show  that  it  was  not  a 
wise  and  prudent  measure.  In  fact  the  other  four  joint-owners, 
two  of  whom  were  oestuis  que  trusty  with  interests  identical 
with  those  of  plaintiff,  approved  the  management  of  the  trustees 
and  voluntarily  paid  the  plaintiff  a  considerable  sum  to  induce 
her  to  consent  to  such  delay. 

The  determination  of  the  former  action  by  the  judgment  of 
the  City  Court  was  an  adjudication  as  to  all  of  the  questions 
litigated  therein  and  was  conclusive  upon  the  parties  to  this 
action  until  reversed.  It  is,  therefore,  seen  that  that  action  ad- 
judicated the  question  that  upon  the  facts  existing  at  the  time 
of  such  judgment  the  plaintiff  was  neither  entitled  to  recover 
damages  for  delay  in  selling  said  real  estate,  or  to  a  judgment 
removing  the  defendants  from  their  trusteeship  under  the  will. 
That  judgment  shows  that  the  court  passed  not  only  upon  the 
question  of  the  amount  of  the  fund  to  the  income  from  which 
plaintiff  was  then  entitled,  as  was  held  by  the  General  Term, 
but  also  upon  the  question  of  the  removal  of  the  defendants. 
In  fact  they  did  suspend  one  of  said  trustees  upon  the  ground 
of  his  insolvency,  and  as  to  the  other  trustee  they  directed  him 
to  proceed  and  execute  the  duties  of  his  trust,  thus  impliedly 
refusing  to  remove  him  from  his  position  as  trustee. 

These  questions  were  all  legitimately  raised  by  the  pleading 
in  that  action,  and  were  either  actually  decided  or  necessarily 
determined  in  arriving  at  the  conclusion  embodied  in  the  judg- 
ment. We,  therefore,  affirm  the  decision  of  the  General 
Term,  holding  that  the  plaintiff  was  estopped  by  that  judg- 
ment from  claiming  or  recovering  damages  on  account  of  the 
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delay  oxercised  by  the  executors  in  disposing  of  the  testator's 
real  estate. 

The  only  finding  of  fact  in  the  conrt  below  diarging  the 
defendants  with  willful  misconduct  in  the  management  of  said 
estate  related  solely  to  their  action  in  delaying  the  sale  of  said 
real  estate,  and  we  must  assume  that  the  judgment  of  removal 
was  based  largely  if  not  wholly  upon  this  finding.  We  see  no 
reason  why  the  former  adjudication  was  not  as  conclusive  of 
the  question  of  defendants'  misconduct  as  it  was  upon  the 
question  of  delay  in  selling  the  real  estate,  and  we  are,  there- 
.fore,  of  the  opinion  that  the  court  below  erred  in  directing 
the  removal  of  the  defendants  from  their  tnisteeship  unless 
some  other  sufficient  ground  therefor  arising  subsequent  to 
June,  1876,  appears  in  the  evidence. 

It  is  claimed  that  the  defendants  were  also  guilty  of  miscon- 
duct in  the  year  1876  in  relation  to  the  investment  of  trust 
funds  in  bonds  and  mortgages  upon  real  estate  in  the  city  of 
Brooklyn.  The  complaint  does  not  allege  the  carelessness 
or  imprudence  of  the  defendants  in  respect  to  such  invest- 
ment to  have  been  ''  willful,"  neither  do  the  findings  of  the 
court  below  thus  characterize  the  action  of  these  trustees.  It 
is  quite  clear  that  they  cannot  be  held  liable  to  replace  the 
moneys  lost  through  even  an  improvident  or  careless  invest- 
ment, unless  they  have  acted  willfully  and  have  intentionaDy 
disregarded  the  rules  which  control  and  regulate  the  action  of 
prudent  and  careful  men  in  conducting  their  own  business 
affairs. 

The  will  of  the  testator  expressly  exempts  them  from  liabil- 
ity ^'  for  any  loss  or  damage  that  may  happen  to  my  estate  ex- 
cept the  same  shall  occur  or  take  place  from  their  own  willful 
default,  misconduct  or  neglect. "  The  testator  had  an  absolute 
right  to  select  the  agencies  by  which  his  bounty  should  be  dis- 
tributed and  to  impose  the  terms  and  conditions  under  which 
it  should  be  done.  He  well  knew  the  character  and  qualifica- 
tion of  those  whom  he  selected  as  his  trustees,  for  they  were 
his  own  children,  and  while  they  were  engaged  in  the  per- 
formance of  a  lawful  duty  which  he  intrusted  to  them,  the 
SiCKKLS— Vol.  XLVII.       9 
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court  has  Dot  the  right  to  increase  the  measure  of  their  re- 
sponsibility  or  impose  obligations  from  the  burden  of  which 
he  has  in  his  will  so  carefully  protected  them.  We  think, 
therefore,  in  the  absence  of  any  finding  to  the  effect  that  the 
conduct  of  the  defendant  Isaac  H.  in  making  such  investments 
was  willful  or  fraudulent,  that  the  court  below  erred  in  holding 
that  he  was  liable  to  replace  the  Amount  of  such  investment  in 
the  trust  fund. 

There  still  remains  to  be  considered  the  question  as  to 
whether  the  conduct  of  these  defendants  in  dealing  with  this 
estate  since  June,  1876,  has  been  so  negligent,  careless  and  im- 
provident as  to  justify  the  claim  that  it  was  willful  and  author- 
ized their  removal  from  the  trusteeship  and  the  appointment  of 
another  in  their  place. 

Trusts  of  property  are  generally  created  for  the  benefit  and 
suj^port  of  the  young,  helpless  and  inexperienced,  and  depend 
largely  for  their  proper  administration  upon  the  hbnesty  and 
capacity  of  those  to  whom  they  are  confided.  From  the  fact  that 
those  who  are  most  immediately  interested  are  usually  incapable 
of  properly  guarding  their  own  interests,  and  must  necessarily 
depend  so  much  upon  the  good  faith  of  otliera,  the  court  will 
guard  their  rights  with  jealous  care  and  scrutinize  closely  the 
conduct  of  trustees  with  the  view  of  holding  them  to  a  high 
degree  of  responsibility  in  the  management  and  control  of 
trust  estates.  But  while  trustees  are  thus  held  to  great  strict- 
ness in  their  dealings  with  the  interests  of  their  beneficiaries, 
the  court  will  regard  them  leniently  when  it  appears  they  have 
acted  in  good  faith,  and  if  no  improper  motive  can  be  attribu- 
ted to  them,  the  court  have  even  excused  an  apparent  breach 
of  trust,  unless  the  negligence  is  very  gross.  (Perry  on  Trusts ; 
Lamdng  v.  Landng^  1  Abb.  Pr.  [N.  S.]  288.)  We  would  not 
in  the  least  degree  impair  the  force  of  the  well-settled  rules 
on  that  subject  or  encourage  laxity  in  the  conduct  of  trustees 
in  the  management  of  trust  estates,  but  in  this  case  and  with 
reference  to  tliese  defendants,  we  think  the  court  below  have 
gone  beyond  any  established  rule  and  have  held  them  to  a 
stricter  degree  of  responsibility  than  ought  generally  to  be  re- 
quired from  executors  and  trustees.     It  does  not  appear  from 
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the  evidence  giyen  on  the  trial  that  any  loss  has  actually  oc- 
enrred  to  the  income  from  the  trust  fund  in  consequence  of 
these  investments ;  indeed  it  seems  quite  probable  that  no  loss 
will  even  eventually  occur  to  the  fund  itself. 

Although  the  defendants  in  the  exercise  of  a  permissible  dis- 
cretion {Ohestermcm  v.  JSylandj  81  N.  T.  398 ;  Ormiston  v. 
OlcoUy  8i  id.  339),  and  in  order  to  avoid  eventual  loss,  have 
felt  obliged  to  foreclose  the  mortgages  and  take  the  title  to  the 
real  estate  upon  which  they  were  liens,  there  has  nothing  yet 
transpired  to  show  that  this  proceeding  will  result  in  any  loss. 
In  fact  it  was  showu  upon  the  trial  that  upon  this  investment 
of  $8,000,  the  trustees  are  now  in  the  receipt  of  rents  amounting 
to  about  $800  annually,  and  with  a  reasonable  probability  that 
the  property  may  be  sold  for  enough  to  cover  the  entire  amount 
of  both  of  the  loans  complained  of.  The  presumptions  against 
careless  or  imprudent  conduct  on  the  part  of  these  defendants 
in  the  investment  and  management  of  this  fund  are  natural  and 
almost  irresistible.  They  are  apparently  the  natural  heirs  of 
the  plaintiff  and  presumptively  will  be  entitled  to  the  trust 
fund  after  the  termination  of  her  life  estate.  They,  therefore, 
have  every  interest  in  preserving  instead  of  wasting  it.  They 
ar«r  required  by  the  will  to  invest  the  funds  in  a  limited  way, 
viz.,  on  bond  and  mortgage  upon  unincumbered  real  estate 
situated  in  the  State.  They  invested  these  moneys  in  strict 
accordance  with  their  authority,  and  at  a  time  when  from  the 
abundance  in  the  money  market  such  securities  were  scarce 
and  difficult  to  obtain. 

The  evidence  produced  by  the  plaintiff  on  the  trial  in  sup- 
port of  the  charges  of  misconduct  on  the  part  of  the  trustees 
in  making  the  investments  in  question  seems  entirely  insuffi- 
cient to  sustain  the  findings.  lExcept  the  strong  apparent  de- 
sire of  the  plaintiff  to  direct  and  control  the  management  of 
the  trust  estate,  and  the  refusal  of  one  of  the  defendants  when 
giving  evidence  in  this  case  to  say  that  he  would  take  the  two 
lots  in  question  and  replace  their  cost  in  the  trust  fund,  there 
is  but  little  proved  or  alleged  against  the  defendants 

The  only  witness  produced  by  the  plaintiff  upon  the  value 
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of  this  property  testifies  that  the  McComb  street  lot  and  build- 
ing upon  which  the  $5,000  loan  was  made  was  worth  in  1870 
from  $5,100  to  $5,400,  and  that  the  lot  and  building  on  Ninth 
street  would  have  cost  about  $4,000  in  1876.  It  further 
appeared  that  the  loan  on  the  McComb  street  house  was  made 
by  the  purchase  of  an  existing  mortgage  thereon,  which  was  at 
the  time  of  the  loan  paid  down  from  $7,600  to  $5,000  to  meet 
the  amount  which  the  defendants  desired  to  invest.  In  opposi- 
tion to  this  evidence,  the  defendants  proved  by  a  number  of 
capable  and  apparently  experienced  witnesses  that  the  McComb 
street  house  was  worth  from  $9,000  to  $10,000  in  1876,  and 
that  the  officers  of  a  banking  institution  in  Brooklyn  at  the 
same  time,  with  the  loan  in  question,  loaned  $5,000  on  a  mort- 
gage upon  a  similar  house  in  the  same  block. 

The  Ninth  street  house  was  by  the  same  witnesses  shown  to 
be  worth  in  1876  from  $4,600  to  $6,000  and  rented  for  $350 
per  annum.  Upon  this  evidence  we  cannot  see  any  ground 
for  imputing  a  want  of  prudence  to  the  defendants  in  making 
the  loan  in  question,  much  less  bad  faith  in  the  management  of 
this  estate.  If  the  defendants  acted  in  good  faith  in  making 
these  loans,  subsequent  events  which  they  could  not  foresee 
and  over  which  they  had  no  control,  operating  to  depreciate 
the  value  of  these  securities,  would  not  render  them  liable  to 
make  good  such  loss  to  the  estate.  Such  a  rule  would  require 
a  trustee  to  forecast  the  future  with  infallible  accuracy,  and  in 
case  of  failure  to  do  so,  make  him  responsible  for  the  conse- 
quences, even  though  he  exercised  the  greatest  caution  and 
prudence  in  making  investments.  Under  such  a  rule  no 
prudent  man  would  or  could  safely  undertake  the  management 
of  a  trust  estate,  and  it  would  be  difficult  to  obtain  honest  and 
reliable  men  to  accept  what  is  a  very  necessary  but  is  often  a 
thankless  and  troublesome  duty. 

We  apprehend  the  court  below  mistook  the  actual  position  of 
these  parties  and  did  not  sufficiently  realize  that  the  defendants 
were  by  the  testator  exclusively  intrusted  with  the  duty  of  manag- 
ing and  controlling  this  fund.  The  testator  deliberately  ex- 
cluded the  plaintiff  from  the  performance  of  this  duty,  and 
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conferred  it  upoD  the  defendants,  and  when  she  seeks  to  over- 
see and  supervise  the  management  of  the  trust  fund,  she  ex- 
ceeds the  power  which  the  will  confers  upon  her.  While  it 
would  not  be  improper  that  these  trustees  should  consult  the 
plaintiff  with  reference  to  the  investment  and  management  of 
such  fund,  yet  they  were  under  no  legal  obligation  to  do  this, 
and  their  neglect  to  do  so  is  not  misconduct  or  conclusive  evi- 
dence of  carelessness  or  bad  faith.  It  was  suggested  on  the 
argument  as  a  reason  why  the  defendants  should  be  removed 
from  their  trusteeship  that  their  interests  were  hostile  to  those 
of  the  plaintiff.  We  think  this  is  not  necessarily  so,  but  even 
if  it  was,  the  testator,  who  knew  the  relations  of  the  parties  and 
their  opposing  interests,  if  any  such  there  were,  chose  to  im- 
pose this  trust  as  the  condition  upon  which  he  gave  the  plaint- 
iff an  interest  in  his  estate,  and  she  can  acquire  that  interest 
only  through  an  acquiescence  in  the  terms  which  accompany 
the  gift.  It  is  also  claimed  that  the  existence  of  an  unpaid  tax 
of  about  $160  upon  one  of  these  lots  at  the  time  of  the  loan  in 
question  was  a  violation  of  that  provision  of  the  will  which 
required  investments  to  be  made  in  mortgages  npon  unin- 
cumbered real  estate.  Although  an  unpaid  tax  is  doubtless  an 
incumbrance  on  the  land  upon  which  it  is  laid,  yet  we  think  it 
was  not  such  an  incumbrance  as  was  in  the  contemplation  of 
the  testator  when  he  inserted  this  provision  in  his  will.  Not 
only  was  its  amount  trivial  in  comparison  with  the  value  of 
the  lot,  but  there  is  comparatively  but  a  short  time  in  the 
course  of  a  year  when  a  tax  upon  real  estate  is  not  either  levied 
or  impending  over  it,  and  to  call  a  tax  an  incumbrance  within 
the  meaning  of  this  provision  would  give  it  an  unreasonable 
and  impracticable  construction.  {Oroftw,  WHUama^^^^.Y . 
384 ;  Cheaterrrum  v.  Eyland^  81  id.  898.) 

The  views  which  wq  have  expressed  in  regard  to  this  case 
render  it  unnecessary  to  discuss  the  effect  of  the  adjudication 
before  the  surrogate  in  1874,  or  as  to  whether  all  of  the  parties 
interested  in  the  trust  fund  and  entitled  to  be  heard  on  the 
question  of  a  change  of  trustees  are  now  before  the  court. 

The  interlocutory  judgment  of  the  General  Term  reversing 
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the  jadgment  of  Special  Term  awarding  $1,826.69  and  interest 
to  the  plaintiff  should  be  afiirmed.  And  the  judgments  of 
General  and  Special  Terms  removing  the  defendants  as  trustees, 
and  appointing  another  in  their  place,  and  requiring  the  de- 
fendant Isaac  H.  Young  to  restore  the  sum  of  $8,000  and  in- 
terest to  the  trust  fund,  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

All  concur. 

Judgment  accordingly. 


Catharine  Mabiin,  as  Administratrix,  etc.,  Kespondent,  v. 
Thb  Dby  Doojk,  East  Bi^oadway  akd  Battery  Railroad 
Company,  Appellant. 

a  Barrogate,  in  issaing  letters  of  administration,  has  authority,  and  it  is 
witliin  his  discretion,  to  limit  the  powers  conferred  upon  the  adminis- 
trator. 

Where,  therefore,  snch  letters  contain  this  clause, "  these  letters  are  issued 
with  limited  authority  to  prosecute  only,  and  not  with  power  to  collect 
or  compromise,"  hM^  that  the  surrogate  had  power  to  insert  the  limita- 
tion. 

a  aeems,  that  if  such  a  limitation  was  in  excess  of  the  powers  of  the  surro- 
gate, it  did  not  invalidate  the  letters,  but  was  at  most  only  an  irregularity. 

It  aeema  also  (Meller,  J.,  Danforth  and  Finch,  J  J.,  concurring),  that 
the  objection  is  one  that  may  not  be  raised  collaterally,  in  a  suit  brought 
by  the  administrator. 

(Argued  March  12,  1883  ;  decided  March  27, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  April  10,  1882,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  causing  the  death  of  Nicholas  Martin,  plaintiffs 
intestate. 

The  letters  of  administration  issued  to  plaintiff  were  offered 
in  evidence;  in  the  body  thereof  in  the  clause  granting  power 
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was  inserted  the  following,  "  with  the  limited  power  expressed 
in  the  margin."  Upon  the  margin  was  written  the  following  : 
"  These  letters  are  issued  with  limited  authority  to  prosecute 
only,  and  not  with  power  to  collect  or  compromise." 

Defendant's  counsel  objected  to  the  letters  as  evidence,  upon 
the  ground  that  they  were  invalid  upon  their  face,  and  did  not 
anthorize  plaintiff  to  bring  the  action.  The  objection  was 
overruled,  and  said  counsel  duly  excepted. 

John  M,  Scribner  for  appellant.  The  Surrogate's  Court 
being  a  creature  of  the  statute,  its  proceedings  in  the  manner 
authorized  by  the  statute,  or  they  are  absolutely  void.  (Red- 
field's  Law  and  Practice  of  Surrogates'  Courts,  43 ;  Converse 
V.  Barhet*^  1  Redf.  330 ;  BiegdrAan  v.  Riegdman^  4  id.  492- 
495 ;  Corwi/n  v.  Merritt^  8  Barb.  343 ;  People  v.  Corlies^  1 
Sandf.  247 ;  14  Am.  Law  Review,  347 ;  People  v.  Bar^nea^  12 
Wend.  492^-494 ;  Roderigaa  v.  East  River  B%  76  K  T.  316 ; 
R.  S.,  chap.  2  of  Part  3,  title  1 ;  2  R.  S.  [Edm.  ed.]  230 ; 
Bevan  v.  Cooper,  72  N.  T.  327 ;  Matter  of  Parker, 
1  Barb.  Ch.  154.)  Limited  administrations  seldom  or 
never  obtain  in  the  American  practice.  (Williams  on  Execu- 
tors and  Administrators  [6th  Am.  ed.],  520,  580 ;  3  Redf.  on 
the  Law  of  Wills,  112.)  The  limited  administration  attempted 
to  be  conferred  by  the  surrogate  in  the  present  case  does  not 
fall  within  either  of  the  kinds  of  special  administrations  au- 
thorized. (Code,  §§  2660,  2667;  2  R.  S.  73,  §  23  ;  id.  82,  §  6 ; 
id.  114,  §  3 ;  Laws  of  1847,  chap.  450  ;  4  Edm.  Stat.  526-527 ; 
Code,  §  1902.)  Prior  to  the  passage  of  the  act  of  1881  (Chap. 
535)  the  surrogate  did  not  have  power  to  grant  the  limited 
administration  in  question.  {Bevan  v.  Cooper,  72  N.  Y.  329 ; 
Smith  V.  The  State,  27  Ind.  375 ;  Pike  v.  Megoun,  44  Mo. 
499  ;  Sedgwick  on  Construction  of  Statutory  Law  [Pomeroy's 
ed.],  214,  215 ;  Hardcastle's  Statutoiy  Law,  67.)  If  the  sur- 
rogate had  no  power  to  grant  the  limited  administration  in 
question,  the  plaintiff's  right  to  maintain  the  action  necessarily 
falls,  and  the  motion  to  dismiss  the  complaint  should  have 
been  granted.     (Williams  on   Executors   and  Administrators 
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[6th  Am.  ed.],  4:68,  469  [404]  ;  OriJUh  v.  Frazier,  8  Cranch, 
28 ;  £^ade  v.  Washburn^  3  Ired.  L.  557,  562 ;  Leake's  Digest  of 
the  Law  of  Contracts,  780 ;  Coke  on  Littleton,  258  ;  Fwtmeri 
B^k  V.  Harriaony  57  Mo.  503 ;  Banesteel  v.  The  Mayor^  22 
N.  T.  162 ;  National  Bk  of  Chemung  v.  Elmira,  39  How. 
Pr.  373;  53  N.  T.  49;  Brady  v.  The  Mayor,  20  id.  312; 
Roderigae  v.  East  Rvoer  B^k,  76  id.  316.)  The  appointment 
being  the  judicial  action  of  the  surrogate  could  only  be  proved 
by  tlie  letters  of  administration  themselves,  or  by  the  record  or 
a  certified  copy  of  the  proceedings,  or  of  the  appointment,  as 
the  action  of  the  courts  is  proved  in  other  cases.  (Albright  v. 
Cobb,  30  Mich.  355.)  The  plaintiff  was  bound  to  establish  at 
the  trial  the  regularity  of  her  appointment  as  administratrix. 
{Green  v.  B.  R.  R.  R.  Go.y2  Abb.  Ct.  of  App.  Dec.  277.) 

Samud  OreenbavmiioT  respondent.  The  letters  of  adminis- 
tration not  being  incompetent  on  their  face  were  properly 
admitted  in  evidence.  (2  K  S.  80,  §  55 ;  id.  73,  §  23 ;  id.  81, 
§  56 ;  Roderigaa  y.  East  River  ffk,  63  K  T.  453  ;  Redfield's 
Surrogates'  Pr.  [ed.  of  1881]  316;  Bdden  v.  Meeker , 
47  N.  T.  307 ;  Parham  v.  Maran,  4  Hnn,  717.)  They 
cannot  be  attacked  or  reviewed  collaterally.  ( Wetmore  v. 
Parker,  52  N.  T.  450;  Roderigae  v.  East  River  S^vgs 
B%  76  id.  316 ;  Beams  v.  Oould,  77  id.  455 ;  Harri- 
son V.  Clark,  87  id.  572  ;  KeUy  v.  West,  80  id.  139 ;  Redfield's 
Surrogates  [ed.  1881],  52 ;  Code  of  Civ.  Proc.,  §  2474 ;  Re-en- 
acting Laws  of  1870,  chap.  359,  §  1 ;  Moloney  v.  Woodin,  11 
Hun,  202 ;  Potter  v.  Purdy,  29  N.  T.  196 ;  Bumste-ad  v. 
Read,  31  Barb.  661 ;  Bolton  v.  Brewster,  32  id.  389 ;  Doty  v. 
Broion,  4  How.  Pr.  428.)  The  validity  of  a  surrogate's  appoint- 
ment of  an  administrator,  on  the  ground  that  he  had  failed  to 
comply  with  the  directory  provisions  of  the  law  prescribing  his 
duty  in  cases  where  he  has  become  possessed  of  the  jurisdiction 
to  make  such  appointment,  cannot  be  attacked  collaterally. 
{Lawrenoe  v.  Parsons,  27  How.  Pr.  26 ;  Price  v.  Peters,  15 
Abb.  Pr.  197 ;  MaUer  of  Harvey,  3  Redf .  214 ;  Atkins  v. 
Kennon,  20  Wend.  241 ;  MarreJl  v.  Bennison,  8  Abb.  Pr. 
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401 ;  MoneU  v.  Dennison,  17  How.  Pr.  422 ;  Wetmore  v. 
Parker^  52  IN".  Y.  450 ;  1  Banning  and  Alden's  Patent  Oases, 
182 ;  Jackson  v.  Hobmsofij  4  Wend.  436 ;  Van  Detisen  v. 
Sweetj  51  N.  T.  378;  Redfield's  Surrogates  [ed.  1881],  51, 
314 ;  3  Phillips'  Evidence  [3d  Am.  ed.],  363.)  The  surrogate 
had  full  power  to  issue  the  letters  of  administration.  (2  B.  S. 
220,  §  1 ;  Redfield's  "  Law  and  Practice  of  Surrogates'  Courts  " 
[ed.  1881],  43 ;  Kohler  v.  Kna^,  1  Bradf.  241 ;  CampbeU  v. 
Logan,  2  id.  90;  3  Kedfield  on  Wills  [ed.  1877],  113;  Camp' 
beU  V.  Zogcmj  2  Bradf.  90 ;  Dubois  v.  Sands,  43  Barb.  412 ; 
EwmeU  v.  Wandell,  60  N.  T.  353.)  Even  if  the  surrogate 
improperly  limited  the  authority  of  the  administratrix,  still  the 
letters  cannot  be  held  void.  {Hutchinson,  v.  Bramd,  9  N.  T. 
209 ;  Bingham  v.  Dishrow,  14  Abb.  Pr.  251 ;  YibuH  v.  Frost, 
8  id.  121 ;  BuoUin  v.  Chapin,  53  Barb.  488 ;  Sheldon  v. 
Wright,  5  K  T.  497;  Bumstead  v.  Bead,  31  Barb.  661; 
Lawrenoe  v.  Parsons,  27  How.  Pr.  26 ;  .Everts  v.  Everts,  62 
Barb.  577 ;  D^Ivemois  v.  LeaviU,  8  Abb.  Pr.  59,  62 ;  Eoder- 
igas  V.  East  River  Svgs  B%  63  N.  T.  474 ;  76  id.  321.) 

Per  Curiam,  The  letters  of  administration  issued  to  the 
plaintiff  in  this  case  contained  a  limitation,  which  was  written 
on  the  margin,  limiting  the  power  of  the  administratrix  to 
prosecute  only  and  not  giving  her  power  to  collect  or  compro- 
mise. 

The  limitation  .referred  to  was  not,  at  the  time  of  granting 
the  letters,  expressly  authorized  by  any  statute  of  this  State, 
but,  with  this  exception,  the  letters  were  in  the  usual  form  of 
those  issued  to  an  administrator  and  conferred  the  usual  powers 
granted  to  such  oflScer  for  the  purpose  of  enabling  h,im  to  dis- 
charge the  duties  thereby  imposed.  There  can  be  no  question 
that,  without  such  limitation,  the  letters  issued  were  fully  au- 
thorized and  within  the  power  of  the  surrogate  to  grant.  That 
officer  had  jurisdiction  over  the  person  and  the  subject-matter, 
and  unless  he  exceeded  his  authority  there  is  no  ground  for  in- 
sisting that  the  letters  were  unauthorized.  They  certainly  con- 
tained sufficient  to  confer  general  authority  and  power  over 
SicKEi.8  —  Vol.  XLVII.        10 
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the  assets  of  the  deceased,  and  it  is  not  clear  upon  what  ground 
it  can  be  claimed  that  the  right  to  administer,  whicli  was  thus 
conferred,  can  be  disregarded  and  set  at  naught  for  the  reason 
that  the  letters  contained  matter  which  was  not  within  the 
scope  of  the  surrogate's  power.  Such  matter,  we  think,  being 
unnecessary,  may  be  regarded  as  surplusage,  and  the  letters  may 
be  considered  as  if  it  had  not  constituted  a  part  of  or  been  in- 
corporated in  the  same.  If  the  matter  objected  to  be  stricken 
out  then  the  letters  are  perfect  and  complete.  Within  well- 
settled  rules  we  think  they  may  be  considered  as  if  they  con- 
tained no  such  limitation,  and  the  objection  taken  to  their  va- 
lidity cannot  be  upheld. 

We  are  also  of  the  opinion  that  the  surrogate  had  full  power 
and  authority  to  issue  the  letters  in  question  in  the  form  in 
which  they  were  made  out  and  that  they  were  properly  issued 
by  him.  » 

By  2  R.  S.  220  the  surrogate  is  vested  with  authority  "  to 
grant  letters  testamentary  and  of  administration  "  and  "  to  di- 
rect and  control  "  and  settle  the  accounts  of  executors  and  ad- 
ministrators.  Although  the  Surrogate's  Court  is  limited  in  its 
jurisdiction  it  by  no  means  follows  that  the  surrogate  had  no 
power  to  issue  the  letters  in  question  ;  he  acted  strictly  within 
his  jurisdiction  and  in  granting  the  letters  he  did  that  which 
was  directly  within  the  Beo\^  of  his  powers  and  the  line  of  his 
duties ;  the 'law  does  not  direct  what  language  shall  be  era- 
ployed  in  letters  issued  by  him  or  wliat  precise  powers  or  duties 
shall  be  laid  down  in  the  same  ;  it  does  not  prohibit  letters  in 
the  form  used  in  the  case  considered.  The  power  being  general 
for  such  a  purpose  the  surrogate  must  be  governed  by  estab- 
lished rules  not  inconsistent  with  the  statutes  relating  to  the 
organization  of  the  Surrogate's  Court.  In  all  matters  relating 
to  estates  the  court  proceeds  in  accordance  with  established 
usage  as  modified  by  statutory  enactment.  (Redf .  Law  and 
Practice,  43.) 

In  the  English  practice  letters  of  administration  are  granted, 
limited  to  certain  effects  of  the  deceased,  while  the  general 
administration  is  committed  to  another.     Also  administration 
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is  sometimes  granted  in  tef erence  to  a  particular  fund  and  to 
defend  proceedings  in  chancery.  (3  Bedlicld  on  Wi\ls,  113.) 
There  would  seem  to  be  no  objection  to  intrusting  to  the  sur- 
rogate the  necessary  powers  in  regard  to  the  administration  of 
estates,  subject  to  such  restrictions  as  may  be  imposed  by 
statutory  enactment.  The  statutes  contain  no  restriction  in 
regard  to  the  right  of  the  surrogate  to  issue  letters  in  the  form 
of  those  which  were  proven  on  the  trial  of  this  action ;  they 
empower  the  surrogate  "  to  control  and  direct "  administrators, 
and  no  sound  reason  exists  why  the  surrogate,  in  the  exercise  of 
his  authority,  should  not  limit  the  application  of  the  letters  issued 
by  him.  We  think  it  rests  with  him  to  say,  in  the  exercise  of 
his  discretion,  what  powers  should  be  conferred  upon  an  ad- 
ministrator, and  so  long  as  he  does  not  exceed  the  authority 
vested  in  him  by  law  there  is  no  valid  ground  for  assuming 
that  the  letters  issued  by  him  are  unauthorized ;  he  has  kept 
himself  within  the  letter  and  the  spirit  of  the  statute,  already 
cited,  wliich  authorizes  him  "  to  direct  and  control."  In  this 
case  he  merely  allowed  the  administratrix  to  institute  the  first 
step  to  be  taken  for  the  collection  of  a  claim  which  existed 
against  the  defendant.  The  law  does  not  prevent  or  forbid 
him  from  issuing  letters  in  the  form  which  he  followed; 
he  therein  limited  the  power  of  the  administratrix  instead 
of  extending  it.  The  extent  of  the  surrogate's  authority 
has  been  the  subject  of  consideration  in  the  Supreme  Court  of 
this  State.  In  Dubois  v.  Sands  (43  Barb.  412)  it  was  laid  down 
that  the  Surrogate's  Court  can  only  exercise  such  power  as  the 
statute  confers,  yet  the  authority  to  do  certain  acts  or  to  exert 
a  certain  degree  of  power  need  not  be  given  in  express  words, 
but  may  fairly  be  inferred  from  the  general  language  of  the 
statute,  or,  if  necessary  to  accomplish  its  object  and  to  the  just 
and  useful  exercise  of  the  powers  which  are  expressly  given, 
it  may  be  taken  for  granted.  And  in  Hartnett  v.  Wandell  (60 
N.  Y.  353 ;  19  Am.  Eep.  194)  it  is  held  that  the  statutes  regu- 
lating the  mode  of  procedure  in  the  Surrogate's  Court,  like  all 
rules  of  justice,  should  be  liberally  construed  in  furtherance  of 
justice. 
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The  authorities  cited  and  the  principle  applicable  to  the 
right  of  this  officer  to  exercise  his  power  fully  justified  the 
issuing  of  the  letters  in  question  in  the  form  granted  and  we 
think  it  was  warranted  bj  law.  Even  if  it  be  conceded  that 
the  surrogate  improperly  limited  the  power  of  the  administra- 
trix, in  the  letters  issued,  the  objection  is  one  that  cannot  be 
raised  collaterally  in  a  suit  by  the  administratrix  and  the  let- 
ters cannot  be  held  void.  At  most  it  was  an  irregularity  which 
can  only  be  made  available  by  the  parties  in  interest  upon  ap- 
peal from  the  surrogate's  decision,  and  the  defendant  was  not 
in  a  position  to  take  advantage  of  the  irregularity,  by  object- 
ing upon  the  trial  to  the  right  of  the  administratrix  to  main- 
tain the  action  and  by  a  motion  to  dismiss  the  complaint  on 
that  ground. 

As  we  have  arrived  at  the  conclusion  that  the  letters  of  ad- 
ministration were  valid,  it  is  not  necessary  to  consider  the 
other  questions  relating  to  the  same  which  have  been  urged  by 
the  appellant's  counsel.  No  other  point  is  made  which  de- 
mands examination,  and  the  judgment  should  be  affirmed. 

Danforth  and  FmoH,  JJ.,  concur. 

RuoEB,  Ch.  J.,  Andrews  and  Hapallo,,  JJ.,  concur  on  the 
ground  that  the  surrogate  had  power  to  place  the  limitation  in 
the  letters. 

Earl,  J.,  concurs  on  the  ground  that  the  limitation  was  at 
most  an  irregularity  and  did  not  render  the  letters  void. 

Judgment  afiirmed. 
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Abram  B.  Wetm:orb,  as  Executor,  etc..  Appellant  v,  Thomas 

E.  Porter,  Kespondent. 

It  ia  no  defense  to  an  action  brought  bj  an  executor  as  such,  to  recover 
assets  of  the  estate  in  the  hands  of  defendant,  or  for  the  oonversion 
thereof,  that  plaintiff  in  his  Individual  capacity  acted  in  collusion  with 
y  ^   y  the  defendant  in  despoiling  the  estate. 

'      '  '  «^/ 7  Whoever  receives  property  knowing  that  it  is  the  subject  of  a  trust,  and 
/  3  y  -  ^U  ^   has  been  transferred  by  the  trustee  in  violation  of  his  duty  or  power. 
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takes  it  subject  to  the  right,  not  onlj  of  the  cestui  que  trusty  hat  also  of 
the  trastee,  to  Teclaim  possession  or  to  recover  for  its  conversion. 

The  complaint  in  an  action  broaght  bj  an  executor  to  recover  the  value  or 
possession  of  certain  railroad  bonds,  after  alleging  the  issuing  of  letters 
testamentary  to  plaintiff  and  his  qualification,  and  that  the  bonds  in 
question  belonged  to  the  estate,  alleged  in  substance  that  plaintiff,  at  the 
request  of  defendant,  who  was  his  partner  in  business,  and  who  knew 
that  the  bonds  were  trust  funds,  pledged  the  same  as  security  for  loans 
made  to  the  firm  ;  that  the  firm  had  funds  sufficient  to  pay  the  debt,  and 
defendant  was  largely  indebted  to  plaintiff,  yet  that  defendant,  without 
the  knowledge  or  consent  of  plaintiff,  procured  the  pledgee  to  sell  the 
bonds,  and  the  proceeds  were  applied  to  the  payment  of  the  firm  debt ; 
that  the  bonds  came  Into  the  custody  and  control  of  defendant,  who  re- 
fused to  return  them  or  pay  their  value.  Upon  demurrer  to  the  com- 
plaint, Jidd,  that  it  set  forth  a  good  cause  of  action ;  and  that  it  was  not 
necessary  that  plaintiff  should  have  been  made  individually  a  party  de> 
fendant. 

DClaye  v.  Qreenaugh  (45  N.  Y.  488),  distinguished. 

A  complaint  which  states  facts  constituting  a  good  cause  of  action  Is  not 
demurrable,  simply  because  the  facts  are  inartifldally  stated  or  because 
several  different  causes  of  action  are  joined  in  one  count. 

Nor  is  a  complaint  demurrable  where  the  facts  stated  show  that  plaintiff 
is  entitled  to  some  relief  because  the  relief  demanded  is  not  precisely 
that  to  which  plaintiff  is  entitled. 

(Argued  March  18.  1888 ;  decided  March  27, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  April  3,  1882,  which  aflBrmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  sustaining  a  demurrer  to 
plaintififs  complaint  herein. 

The  substance  of  the  complaint  and  of  the  demurrer  is 
stated  in  the  opinion. 

K  Terry  for  appellant.  It  is  competent  for  partners 
to  make  contracts  between  themselves  in  reference  to 
partnership  matters.  {Olover  v.  TWA,  24  Wend.  153; 
(Jasey  v.  Brushy  2  Gin.  293 ;  dough  v.  Hoffmwn^  5  Wend. 
499 ;  Musier  v.  Trumphour^  id.  274 ;  Paine  v.  Thatcher, 
25  id.  450.)  The  action  is  properly  brought  by  Wetmore  as 
the  executor  or  trustee  of  an  express  trust,  and  as  the  repre- 
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sentative  of  all  parties  interested  in  the  estate.  (Oode,  §  449.) 
The  complaint  states  a  good  cause  of  action.  (2  Eent'^ 
Com,  449 ;  Comyn  on  Contracts,  2 ;  Pierson^  jR«?V,  v. 
MoOurdy,  61  How.  Pr.  134;  HoUappU  v.  R.  W.  cfe  O.  R. 
if.,  86  N.  Y.  275 ;  Trust  and  Deposit  Co.  v.  Price,  87 
id.  542,  549;  Laws  of  1858,  chap.  314;  4  Edm.  483;  Code, 
§§  452,  1317.)  The  maxim  "«»  turpi  causa,  nan  oritur 
actio^^  does  not  apply  to  transactions  of  this  kind.  It  only 
applies  to  unlawful  bargains  or  illegal  contracts.  {Shiffner  v. 
Gordon,  12  East,  304;  Belding  v.  Pitkin,  2  Caines,  149; 
Springfield  B^k  v.  Merrick,  14  Mass.  322 ;  Ricssell  v.  De- 
Grand,  15  id.  39 ;  Allen  v.  Rescons,  2  Lev.  174 ;  Fletcher  v. 
Harcot,  Hntton,  56 ;  Herman  v.  Johnson,  Cowp.  343 ;  Oas- 
light  Go.  V.  Turner,  7  Scott,  779 ;    Wetherdl  v.  Jones,  3  B. 

6  Aid.  221 ;  Fi'oaz  v.  Nichols,  2  C.  B.  501 ;  Simpson  v.  Bhss, 

7  Taunt.  246 ;  WJieel&r  v.  Russel,  17  Mass.  281.)  If  all  the 
statements  of  facts  in  the  complaint  were  denied  by  an  answer 
and  proved,  there  would  be  sufficient  to  allow  the  plaintiflE  to 
go  to  the  jury.  {Powers  v.  Benedict,  14  Weekly  Dig.  249, 
Ct.  of  App.,  Aug.  11,  1882.)  When  all  the  parties  in  interest 
are  before  the  court,  the  court  may  determine  the  controversy 
(Code,  §  3452);  and  may  determine  the  ultimate  rights  of 
the  parties  on  the  same  side,  as  between  themselves.  (Code, 
§  31204.) 

« 

Edward  Fitch  for  respondent.  Even  if  all  wrong  were 
eliminated  from  the  matters  stated  in  the  complaint  the  plaintiff 
would  be  claiming  a  recovery  against  defendant  alone  on  a  de- 
mand jointly  obligatory  upon  plaintiff  and  defendant,  which 
is  not  permissible.  {De  Puy  v.  Strong,  13  N.  T.  372 ;  4  Abb. 
[N.  S.]  340 ;  Dennison  v.  Ben/nison,  9  How.  247 ;  Osgood  v. 
Whittlesey,  10  Abb.  134;  Zabriskie  v.  Smith,  13  N.  Y.  322.) 
The  complaint  does  not  state  facts  sufficient  to  constitute  a  * 
cause  of  action  in  favor  of  the  plaintiff  against  the  defendant. 
(Code,  §§  487,  488.) 

BuGER,  Ch.  J.  The  defendant  demurred  to  the  complaint 
upon  the  groimds : 
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Ist.  That  there  was  a  defect  in  the  parties  defendant,  in  that 
the  plaintifE  should  also  have  been  made  a  defendant. 

2d.  That  the  complaint  did  not  state  facts  snfScient  to  con- 
stitute a  cause  of  action. 

The  action  was  brought  to  recover  the  value  or  the  posses- 
sion of  certain  railroad  bonds.  The  complaint  states  facts  suffi- 
cient to  justify  either  form  of  relief,  and  if  there  is  any  other 
objection  to  such  a  form  of  complaint  it  is  not  raised  by  this 
demurrer. 

The  complaint  sets  forth  among  other  things  that  one  Alpheus 
Fobes  died  at  New  York  city  about  the  1st  day  of  July,  1872, 
having  executed  a  last  will  and  testament,  which  was  admitted 
to  probate  by  the  surrogate  of  the  county  of  New  York,  and 
letters  testamentary  were  duly  issued  thereon  to  Abram  B. 
Wetmore  as  sole  executor,  who  thereafter  took  the  oath  of 
office  and  duly  qualified ;  that  nine  $1,000  railroad  bonds  were 
of  the  assets  belonging  to  said  estate  and  were  of  the  value  of 
$12,000 ;  that  by  an  order  of  the  surrogate  made  on  or  about 
the  26th  day  of  May,  1874,  the  plaintiff  was  directed  to  keep  the 
property  of  the  estate,  including  said  bonds,  then  remaining  in 
his  hands  invested,  and  to  continue  in  the  discharge  of  his  trust 
according  to  the  terms  of  the  will ;  that  said  bonds  came  into 
the  custody  of  the  defendant  by  an  arrangement  between  the 
plaintiff  and  defendant  (who  then  knew  that  the  same  were 
trust  funds)  whereby  they  were  to  be  used  as  collateral  security 
at  a  bank  in  New  York  for  the  firm  notes  of  Porter  &  Wet- 
more.  That  firm  consisted  of  the  plaintiff  and  defendant,  who 
were  engaged  in  carrying  on  a  general  commission  business  for 
their  joint  ihdividual  benefit.  The  complaint  further  alleges 
that  the  bonds  did  not  belong  to  the  plaintiff  individually,  but 
were  owned  by  the  estate,  and  that  plaintiff  had  long  tried  to 
re-obtain  possession  of  them  for  the  purpose  of  holding  them 
to  accomplish  the  objects  of  the  trust,  but  that  his  efforts  had 
been  defeated  by  defendant;  that  on  the  11th  day  of  April, 
1881,  the  bonds  were  procured  to  be  sold  by  the  defendant,  and 
on  the  12th  day  of  April,  1881,  and  on  several  occasions  pre- 
vious thereto,  the  plaintiff  demanded  the  return  of  the  bonds 
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or  the  payment  of  the  value  thereof  from  the  defendant,  but 
that  the  defendant,  admitting  that  they  were  in  his  custody  or 
control,  refused  to  return  them  or  pay  their  value  to  the  plaint- 
iff. The  complaint  closed  by  demanding  judgment  for  the 
sum  of  $15,000,  with  costs. 

While  the  complaint  contains  the  facts  substantially  as  above 
set  forth,  it  also  contains  much  more,  and  perhaps  the  only 
question  in  the  case  is,  whether  the  pleader  in  relating  many 
unnecessary  facts  has  stated,  not  only  a  cause  of  action,  but 
also  a  defense.  The  facts  above  set  forth  contain  all  that  is 
required  in  an  action  of  trover,  and  are  sufficient  to  sustain  not 
only  a  judgment  for  the  value  of  the  bonds  as  for  an  unlawful 
conversion  thereof  by  the  defendant,  but  also  a  decree  requir- 
ing them  to  be  re-delivered  into  the  possession  of  the  tnistee. 

Under  the  liberal  rule  prevailing  under  the  Code  of  Proced- 
ure for  the  construction  of  pleadings  it  would  be  contrary  to 
its  spirit  to  turn  a  party  out  of  court  who  appears  to  have  a 
good  cause  of  action,  simply  because  the  pleader  has  stated 
those  facts  in  an  artificial  manner,  or  has  joined  several  differ- 
ent causes  of  action  in  one  count,  unless  the  objection  thereto 
is  specifically  raised.  Even  under  the  former  practice  this 
complaint  would  have  been  held  good  in  an  action  of  trover, 
and  the  non-joinder  as  a  defendant  of  a  joint  wrong-doer  would 
not  have  been  a  defense  to  such  an  action. 

It  has  been  repeatedly  held  under  the  Code,  that  if  the  facts 
stated  in  a  complaint  show  that  the  plaintiff  is  entitled  to  any 
relief,  either  legal  or  equitable,  it  is  not  demurrable  upon  the 
ground  that  the  party  has  not  demanded  the  precise  relief  to 
which  he  appears  to  be  entitled.  (  Wright  v.  Wright,  54  N.  Y. 
437 ;  Emery  v.  Pease,  20  id.  62 ;  WiUiams  v.  Slate,  70  id.  601.) 
But  perhaps  it  is  unnecessary  to  pursue  this  subject  further,  as 
the  General  Term,  by  a  memorandum  indorsed  upon  the  papers, 
and  which  contains  the  only  information  we  have  of  the  rea- 
sons for  their  decision,  seem  to  have  placed  it  upon  the  ground 
that  the  complaint  showed  upon  its  face  that  there  was  a  defect 
of  parties  defendant.  In  other  words,  that  the  plaintiff  should 
have  been  made  a  party  defendant  with  Thomas  E.  Porter  in 
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any  action  to  recover  the  value  or  possession  of  the  bonds  in 
question.  It,  therefore,  becomes  necessary  to  refer  briefly  to 
the  additional  allegations  contained  in  the  complaint. 

It  substantially  alleges  in  addition  to  what  has  been  recited, 
that  the  plaintiff,  at  the  request  of  the  defendant,  removed  the 
bonds  from  the  Safe  Deposit  Company,  where  the  securities  of 
the  estate  were  deposited  for  safe- keeping,  and  also  at  defend- 
ant's request  left  them  at  the  Shoe  and  Leatlier  Bank  in  New 
York  as  security  for  loans  made,  and  to  be  made  of  said  bank, 
by  the  firm  of  Porter  &  Wetmore,  to  carry  on  the  partnership 
business,  and  that  the  bonds  were  ordered  by  defendant  on  or 
about  the  11th  day  of  April,  1881,  to  be  sold  by  the  Shoe  and 
Leather  Bank,  and  the  proceeds  applied  to  pay  a  firm  note  of 
the  amount  of  $10,000,  then  held  by  tlie  bank.  It  was  also 
alleged  that  Porter  was  then  owing  the  plaintiff  a  large  sum  of 
money  in  respect  to  the  firm  business,  and  had  sufficient  money 
belonging  to  the  firm  to  more  than  pay  the  amount  of  the 
note,  at  the  time  of  the  sale  of  the  bonds. 

Upon  this  state  of  facts  the  court  below  has  held  upon  the 
strength  of  the  maxim  "  -Eb  turpi  causa  non  oritur  a^tioj^  that 
inasmuch  as  Abram  B.  Wetmore  in  his  individual  capacity  was 
in  collusion  with  the  defendant  in  despoiling  this  estate,  that . 
he  could  not  in  his  representative  capacity  re-claim  these  bonds 
from  one  who  had  wrongfully  come  into  tlieir  possession,  and 
restore  them  to  the  trust  estate.  The  court  further  said  that 
''  the  remedy  of  the  cestui  que  trust  is  to  have  another  trustee 
appointed  who  shall  bring  the  proper  action."  In  this,  we 
think,  it  proceeded  upon  a  mistaken  view  of  the  rights  and 
duties  of  the  parties.  The  legal  title  to  these  bonds,  and  the 
right  to  their  custody,  was  and  remains  in  the  trustee,  at  least 
until  they  reach  the  possession  of  some  person  who  has  paid 
full  value,  and  is  ignorant  of  their  trust  character.  Whoever 
receives  property  knowing  that  it  is  the  subject  of  a  trust,  and 
has  been  transferred  in  violation  of  the  duty  or  power  of  the 
trustee,  takes  it  subject  to  the  right,  not  only  of  the  cestui  que 
trustj  but  also  of  the  trustee  to  reclaim  possession  of  the  speci- 
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fic  property,  or  to  recover  damages  for  its  conversion  in  case 
it  has  been  converted.     {Briggs  v.  Davis,  20  N.  Y.  15.) 

In  the  case  of  the  Western  jB.  B.  Co.  v.  J/'olan  (48  N.  Y.  517), 
this  court  say  :  "  The  trustees  are  the  parties  in  whom  the  fund 
is  vested,  and  whose  duty  it  is  to  maintain  and  defend  it  against 
wrongful  attacks  or  injury  tending  to  impair  its  safety  or 
amount.  The  title  to  the  fund  being  in  them,  neither  the 
cestui  que  trust,  nor  the  beneficiaries  can  maintain  an  action  in 
relation  to  it  as  against  third  parties,  except  in  case  the  trustees 
refuse  to  perform  their  duty  in  that  respect,  and  then  the 
trustees  should  be  brought  before  the  court  as  parties  defend- 
ant." 

It  is  an  alarming  proposition  to  urge  against  the  legal  title 
which  a  trustee  has  to  trust  funds  that  his  recovery  of  their 
possession  may  be  defeated  by  a  wrong-doer,  upon  the  allega- 
tion that  the  lawful  guardian  of  the  funds  colluded  with  him 
in  obtaining  their  possession.  This  action  is  sought  to  be 
maintained  by  the  plaintiff  solely  in  his  representative  capacity 
as  executor  or  trustee  under  the  will  of  Alpheus  Fobes. 

The  contracts  and  engagements  entered  into  by  him  in  his 
individual  capacity  are  extraneous  to  the  power  conferred  upon 
him  by  the  will  of  Alpheus  Fobes,  and  cannot  be  made  the 
foundation  of  a  defense  to  such  an  action.  The  dual  character 
maintained  by  an  individual  who  is  also  engaged  in  the  admin- 
istration of  a  trust  involving  the  control  and  custody  of  another's 
property  is  not  only  recognized  by  numerous  decisions  in  the 
courts,  but  has  also  been  the  subject  of  frequent  statutory  enact- 
ments. 

Thus  it  has  been  held  that  a  contract  made  by  executors  in 
form  as  such,  even  when  made  for  tlie  benefit  of  the  estate 
which  they  represent,  does  not  bind  such  estate  or  create  a 
charge  upon  the  assets  in  the  hands  of  the  executors.  {Austin 
V.  Munro,  47  N.  Y.  360 ;  Ferrin  v.  Myriek,  41  id.  315.) 
Neither  can  they  be  charged  in  the  same  action  upon  liabilities 
existing  against  the  testator  during  his  life-time  and  those 
arising  against  the  executors  with  respect  to  the  estate  after  the 
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testator's  death.  {Beynolds  v.  Jieynolds,  3  Wend.  244 ; 
Demote  V.  Fieldj  7  Cow.  58.) 

A  complaint  in  an  action  by  an  administrator  as  such  which 
does  not  show  a  cause  of  action  existing  in  favor  of  his  intes- 
tate against  the  defendant  is  bad.  {Christopher  v.  Stockholm, 
5  Wend.  36.)  Where  a  plaintiff  sued  upon  a  note  given  to 
himself  as  executor  of  the  estate  of  John  Sampson,  it  was 
held  that  the  defendants  could  not  set  off  a  cross  demand  ac- 
cruing to  them  against  the  testator.  {Merritt  v.  Seaman,  6 
N.  Y.  168.) 

The  distinction  between  the  rights  which  belong  to  individuals 
as  such  and  those  accruing  to  or  against  them  in  their  repre- 
sentative capacity  are  recognized  and  regulated  by  the  Code  of 
Civil  Procedure,  sections  449,  502,  505,  506. 

Section  1814  provides  that  "actions  or  special  proceedings 
hereafter  commenced  by  an  executor  or  administrator  upon  a 
cause  of  action  belonging  to  him  in  his  representative  capacity, 
or  an  action  or  special  proceeding  hereafter  commenced  against 
him,  except  when  it  is  brought  to  charge  him  personally,  must 
be  brought  by  or  against  hirji  in  his  representative  capacity." 
•  Any  conveyance  by  a  trustee  of  real  estate  in  violation  of  the 
terms  of  the  trust  expressed  in  the  instrument  creating  it  is 
declared  by  statute  to  be  absolutely  void.  (3  K.  S.  [7th  ed.], 
§  665,  p.  2183.) 

An  executor  or  administrator  being  powerless  to  bind  or 
charge  the  estate  which  he  represents  by  his  express  contract, 
it  is  difficult  to  see  how  any  right  as  against  such  estate  can 
grow  out  of  what  is  known  to  be  an  unauthorized  exercise  of 
power  by  such  representative  in  favor  of  a  wrong-doer. 

Upon  the  facts  shown  in  this  case  the  bonds  in  question  are 
subject  to  the  conditions  imposed  by  the  creator  of  the 
trust,  and  the  trustee  is  still  the  legal  owner  of  the  trust  fund 
and  responsible  for  the  due  execution  of  such  trust. 

Lewin  on  Trusts,  page  279,  lays  down  the  rule  as  follows : 
"  It  is  a  universal  rule  as  trusts  are  now  regulated  that  all  per- 
sons who  take  through  or  under  the  trustee  shall  be  liable  to 
the  execution  of  the  trust,"  "  so  all  assigns  of  the  trustee  by 
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The  authorities  cited  and  the  principle  applicable  to  the 
right  of  this  officer  to  exercise  his  power  fully  justified  the 
issuing  of  the  letters  in  question  in  the  form  granted  and  we 
think  it  was  warranted  bj  law.  Even  if  it  be  conceded  that 
the  surrogate  improperly  limited  the  power  of  the  administra- 
trix, in  the  letters  issued,  the  objection  is  one  that  cannot  be 
raised  collaterally  in  a  suit  by  the  administratrix  and  the  let- 
ters cannot  be  held  void.  At  most  it  was  an  irregularity  wliich 
can  only  be  made  available  by  the  parties  in  interest  upon  ap- 
peal from  the  surrogate's  decision,  and  the  defendant  was  not 
in  a  position  to  take  advantage  of  the  irregularity,  by  object- 
ing upon  the  trial  to  the  right  of  the  administratrix  to  main- 
tain the  action  and  by  a  motion  to  dismiss  the  complaint  on 
that  ground. 

As  we  have  arrived  at  the  conclusion  that  the  letters  of  ad- 
ministration were  valid,  it  is  not  necessary  to  consider  the 
other  questions  relating  to  the  same  which  have  been  urged  by 
the  appellant's  counsel.  No  other  point  is  made  which  de- 
mands examination,  and  the  judgment  should  be  affirmed. 

Danforth  and  Finoh,  JJ.,  concur. 

RuoEB,  Ch.  J.,  Andbews  and  Hapallo,,  J  J.,  concur  on  the 
ground  that  the  surrogate  had  power  to  place  the  limitation  in 
the  letters. 

Eabl,  J.,  concurs  on  the  ground  that  the  limitation  was  at 
most  an  irregularity  and  did  not  render  the  letters  void. 

Judgment  afiirmed. 


Abbam  B.  Wetm:obb,  as  Executor,  etc.,  Appellant  t^.  Thomas 

E.  PoBTEB,  Bespondent. 

It  ifi  no  defense  to  an  action  brought  bj  an  executor  as  such,  to  recover 
assets  of  the  estate  in  the  hands  of  defendant,  or  for  the  conversion 
thereof,  that  plaintiff  in  his  individual  capacity  acted  in  collusion  with 
y  ^    .  the  defendant  in  despoiling  the  estate. 

'      '  '  «^/ 7  Whoever  receives  property  knowing  that  it  is  the  subject  of  a  trust,  and 
/  3  y  -  ^il  ^   has  been  transferred  by  the  trustee  in  violation  of  his  duty  or  power, 
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takes  it  sabject  to  the  right,  not  onlj  of  the  cestui  que  trtut,  but  also  of 
the  trastee,  to  Teclaim  possession  or  to  recover  for  its  conversion. 

The  complaint  in  an  action  broaght  bj  an  executor  to  recover  the  valae  or 
possession  of  certain  railroad  bonds,  after  alleging  the  issuing  of  letters 
testamentary  to  plaintiff  and  his  qaalification,  and  that  the  bonds  in 
question  belonged  to  the  estate,  alleged  in  substance  that  plaintiff,  at  the 
request  of  defendant,  who  was  his  partner  in  business,  and  who  knew 
that  the  bonds  were  trust  funds,  pledged  the  same  as  security  for  loans 
made  to  the  firm  ;  that  the  firm  had  funds  sufficient  to  pay  the  debt,  and 
defendant  was  largely  indebted  to  plaintiff,  yet  that  defendant,  without 
the  knowledge  or  consent  of  plaintiff,  procured  the  pledgee  to  sell  the 
bonds,  and  the  proceeds  were  applied  to  the  payment  of  the  firm  debt ; 
that  the  bonds  came  into  the  custody  and  control  of  defendant,  who  re- 
fused to  return  them  or  pay  tlieir  value.  Upon  demurrer  to  the  com- 
plaint, ?ield,  that  it  set  forth  a  good  cause  of  action ;  and  that  it  was  not 
neceesazy  that  plaintiff  should  have  been  made  individually  a  party  de- 
fendant. 

IHUay0  V.  Qreen&ugh  (45  N.  Y.  488),  distinguished. 

A  complaint  which  states  facts  constituting  a  good  cause  of  action  is  not 
demurrable,  simply  because  the  facts  are  inartiflcially  stated  or  because 
several  different  causes  of  action  are  joined  in  one  count. 

Nor  is  a  complaint  demurrable  where  the  facts  stated  show  that  plaintiff 
is  entitled  to  some  relief  because  the  relief  demanded  Is  not  precisely 
that  to  which  plaintiff  is  entitled. 

(Argued  March  18.  1888 ;  decided  March  27, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  April  3,  1882,  which  affirmed  a  judgment  in  favor  of 
defendant*  entered  upon  an  order  sustaining  a  demurrer  to 
plaintiffs  complaint  herein. 

The  substance  of  the  complaint  and  of  the  demurrer  is 
stated  in  the  opinion. 

E.  Terry  for  appellant.  It  is  competent  for  partners 
to  make  contracts  between  themselves  in  reference  to 
partnership  matters.  {Olover  v.  Tv^Jc,  24  Wend.  153; 
Casey  v.  Bruehj  2  Gin.  293 ;  dough  v.  Hoffmcm^  5  Wend. 
499 ;  Mueier  v.  Trumphour^  id.  274 ;  Pai7ie  v.  Thatcher^ 
25  id.  450.)  The  action  is  properly  brought  by  Wetmore  as 
the  executor  or  trustee  of  an  express  trust,  and  as  the  repre- 
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innocence  of  the  prisoner,  bat  that  each  opinion  would  not,  as  he  believed, 
influence  his  verdict,  and  that  he  could  render  an  impartial  verdict.  Held, 
that  the  challenge  was  properly  overruled.  (Code  of  Criminal  Procedure, 
8  376.) 
It  appeared  that  the  prisoner  and  C,  the  deceased,  were  at  the  time  of  the 
homicide  convicts  confined  in  a  State  prison.  On  the  morning  of  the 
homicide  another  convict,  after  sharpening  a  case-knife,  laid  it  down  and 
went  to  another  part  of  the  room  ;  on  his  return  he  found  the  knife  had 
been  taken  away.  The*  prisoner  was  near  where  the  knife  was  left  and 
in  a  position  where  he  could  have  seen  it.  A  few  moments  thereafter  the 
prisoner  approached  C.  and  stabbed  him  with  a  knife,  which  was  identified 
as  the  one  so  sharpened.  C.  died  in  a  few  minutes.  The  witnesses  for  the 
prosecution  testified  that  no  words  passed  between  C.  and  the  prisoner, 
and  there  was  no  assault  or  provocation  bj  the  former.  Held,  that  the 
prisoner  was  properly  convicted  of  murder  in  the  first  degree. 

(Argued  March  13, 1888  ;  decided  March  27, 18S3.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  December  12,  1882,  which  affirmed  a  judgment  of 
the  Court  of  Oyer  and  Terminer  in  and  for  the  county  of 
Westchester,  entered  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  murder  in  the  first  degree. 

The  material  facts  are  stated  in  the  opinion. 

JEJ,  T.  Lovatt  for  appellant. 

Ndsmi  H.  Baker ^  district  attorney,  for  respondent.  The 
prisoner  was  properly  convicted  of  murder  in  the  first  degree. 
{People  V.  WUliams,  43  Cal.  344 ;  1  Green's  Cr.  Law,  §  412 ; 
People  V.  LeightoThj  88  N.  Y.  117.) 

Andrews,  J.  The  defendant  was  convicted  at  the  Court  of 
Oyer  and  Terminer  of  Westchester  county,  held  in  June,  1882, 
of  the  crime  of  murder  in  the  first  degree,  in  killing  one 
Daniel  Cash,  by  stabbing,  in  the  mess-room  of  the  State  prison 
at  Sing  Sing  on  the  31st  day  of  December,  1881.  The  pris- 
oner and  Cash  were  convicts  in  the  prison  at  the  time  of  the 
homicide,  and  were  assigned  to  duty  in  the  mess-room.  The 
evidence  shows  that  on  the  morning  of  the  day  of  the  homi- 
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cide,  another  prisoner,  after  sharpening  a  case  knife  used  by 
him,  laid  it  down  and  went  to  another  part  of  the  room.  The 
prisoner  was  within  a  few  feet  .of  the  place  where  the  knife 
was  left,  and  in  a  position  where  he  could  have  seen  it.  The 
convict  who  sharpened  and  left  the  knife,  returned  after  a 
short  absence  to  the  place  where  he  had  left  it  and  found  that 
it  had  been  taken  away.  In  a  few  moments  the  prisoner  was 
seen  to  approach  the  deceased,,  and  when  he  came  near  him 
struck  him  twice  in  the  neck  with  a  knife.  The  deceased  im- 
mediately cried  out  that  he  was  cut,  and  started  to  leave  the 
room.  He  was  taken  to  the  hospital  and  died  in  about  twenty 
minutes.  It  was  found  that  the  knife  had  severed  the  internal 
jugular  vein.  The  knife  with  which  the  blow  was  struck,  was 
taken  from  the  hands  of  the  prisoner.  It  was  identified  as  the 
one  which  had  been  sharpened  and  laid  down  by  the  convict, 
before  referred  to.  Two  witnesses  of  the  transaction  testified 
that  no  words  passed  between  the  prisoner  and  deceased  be- 
fore the  homicide,  and  that  there  was  no  assault  or  provoca- 
tion by  the  latter.  The  evidence  on  the  part  of  the  people  does 
not  disclose  any  motive  for  the  homicide.  It  appears  that  the 
prisoner  and  the  deceased  had  been  witnesses  on  the  trial  of 
another  convict  by  the  name  of  Mangano,  on  opposite  sides, 
bnt  whether  any  ill  feeling  between  them  grew  out  of  this  cir- 
cumstance does  not  appear.  The  prisoner  was  examined  on  his 
own  behalf  and  testified  that  the  deceased  before  the  day  of  the 
homicide  called  him  bad  names,  and  threatened  to  kill  him,  and 
that  just  before  the  homicide  had  struck  him  and  drew  a  knife 
npon  him..  The  question  whether  the  killing  was  in  self-defense 
or  under  an  apprehension  on  the  part  of  the  prisoner  of  personal 
injury  was  submitted  to  the  jury.  The  case  as  presented  npon 
the  record,  leaves  no  doubt  in  our  minds  that  it  was  one  of 
deliberate  and  premeditated  murder,  and  no  other  reasonable 
conclusion  could  have  been  reached  by  the  jury. 

Two  exceptions  were  taken  by  the  prisoner's  counsel  on  im- 
paneling the  jury.  The  juror  Onderdonk,  was  challenged  by 
the  prisoner's  counsel  for  principal  cause,  and  testified  on  his 
examination  in  chief,  that  he  had  read  and  talked  about  the 
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case,  and  had  formed  an  opinion  as  to  the  guilt  or  innocence  of 
the  accused,  but  he  subsequently  declared  in  substance  that  such 
opinion  would  not,  as  he  believed,  influence  his  verdict,  and 
that  he  could  render  an  impartial  verdict  according  to  the  evi- 
dence. The  court,  therefore,  overruled  the  challenge,  and  the 
juror  was  sworn.  The  exception  taken  to  this  ruling  is  an- 
swered by  section  376  of  the  Code  of  Criminal  Procedure, 
wliich  is  a  re-enactment  of  chapter  475  of  the  Laws  of  1875,  which 
was  considered  in  JSalbo  v.  People  (80  N.  T.  484).  In  the 
case  of  the  juror  Harris,  the  same  ruling  was  made  under  similar 
circumstances,  but  this  juror  was  peremptorily  challenged  by 
the  prisoner's  counsel  and  did  not  sit  in  the  case. 

It  is  claimed  that  the  Court  of  Oyer  and  Terminer  by  which 
the  prisoner  was  tried,  was  not  legally  constituted,  the  allegation 
being  that  the  justices  of  the  Sessions,  who  in  part  composed  it, 
were  not  legally  designated  or  elected.  This  point  is  taken 
here  for  the  firat  time.  It  was  not  raised  at  the  trial,  and  there 
is  no  evidence  and  no  exception  bearing  upon  it.  It  must  be 
assumed,  therefore,  tliat  the  court  was  properly  constituted,  and 
that  the  justices  of  the  Sessions  who  acted,  were  duly  designated 
according  to  law.  There  are  no  other  points  presented  as 
ground  of  reversal,  and  no  other  exceptions  of  any  moment  be- 
side those  considered. 

There  is  no  error  in  the  judgment,  and  it  should  therefore 
be  affirmed. 

All  concur. 

Judgment  affirmed. 


Sabah   F.   Hand   as  Executrix,  etc.,   Respondent,   v.  John 

Newton,  Appellant. 

The  town  of  B.,  which  claimed  title  under  certain  letters  patent  execa- 
ted  in  1666  and  1686  by  the  Colonial  governors  of  the  Province  of  New 
York,  execated  to  plaintiff  a  lease  of  certain  lands  under  water  in  a  bay 
included  in  the  boundaries  of  the  said  grants.  In  an  action  for  alleged 
trespass  in  entering  upon  said  lands  and  removing  oysters  therefrom,  it 
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appeared  that  the  town,  by  Tarioas  acts  continuing  from  the  time  of  aaid 
grants,  assamed  the  rights  of  rental  and  exercised  control  of  the  lands 
under  water  in  the  baj.  Held,  that  the  title  was  in  the  town  and  the 
lease  conferred  upon  plaintiff  the  exclusive  right  to  take  oysters  from 
the  lands  covered  by  the  lease  ;  and  that  it  was  immaterial  whether  or 
not  there  was  a  natural  oyster-bed  on  the  land. 
The  board  of  trustees  of  the  town  in  1871  passed  a  resolution  declaring  it 
not  to  be  the  intention  of  the  trustees  "to  lease  oyster  lots  on  ground 
where  oysters  are  naturally  growing."  In  1880  and  before  the  granting 
of  the  lease  in  question,  said  resolution  was,  by  another  resolution  passed 
by  said  board,  repealed  or  modified  so  as  to  allow  such  leasing.  Held,  that 
the  first  resolution  did  not  affect  the  validity  of  the  lease ;  but  that  in 
any  event  the  trustees  had  the  right  to  repeal  or  modify  it,  and  having 
so  done,  their  right  to  lease  without  regard  to  the  fact  of  the  existence  of 
a  natural  oyster-bed  was  restored. 

(Argued  March  18, 1883 ;  decided  March  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  February  13,  1882,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  originally  by  Robert  N.  Hand,  the 
present  plaintiff's  testator,  to  recover  damages  for  entering 
upon  lands  under  water  in  Port  Jefferson  bay  or  harbor  and 
removing  oysters  therefrom. 

The  material  facts  are  stated  in  the  opinion. 

Clifford  A.  n,  BarUett  for  appellant.  The  town  of  Brook- 
haven  can  only  claim  an  exclusive  fishery  in  the  waters  of 
Port  Jefferson  bay  by  virtue  of  its  ownership  of  the  soil  under 
water!  The  charters  do  not  convey  any  land,  nor  is  there  any 
evidence  that  the  town  ever  acquired  the  land  covered  by 
plaintiff's  lease.  {Palmer  v.  HickSy  6  Johns.  135  ;  Jackson  v. 
Hudson^  3  id.  384 ;  La  Plaisance  Bay  Harbor  Co,  v.  City 
of  Monroe^  Walker's  Ch.  [Mich.]  169 ;  Duke  of  Somerset  v. 
JFogweUj  5  B.  &  C.  885 ;  Duke  of  Beaufort  v.  Mayor  of 
Swamsea^  3  Exch.  414,  424;  AWy.-Gen,  v.  Parsons^  2  C.  &. 
J.  279 ;  Feather  v.  The  Queen^  6  B.  &  S.  283 ;  Bristow  v. 
Cormicam,^  3  Eng.  L.  R.  [App.  Oas.]  652,  653,  655;  Murphy 
V.  Ryan^  2  Irish  R.  149 ;  Mayor  of  Carlisle  v.  Qraham,^  L.  R., 
SiOKELS  —  Vol.  XLVII.        12 
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4  Exch.  368 ;  Bristow  v.  Cormiocm,  10  Irish  G.  L.  407 ;  60 
N.  Y  71.)  The  defendant  had  a  common  right  and  liberty  in 
fishing  and  taking  oysters  in  the  locus  i?i  quo  acquired  by  the 
inhabitants  of  the  town  of  Brookhaven,  by  long  user,  or  by 
adverse  enjoyment  on  their  part,  or  by  the  intentional  aban- 
donment or  non-user  on  the  part  of  the  trustees.  In  any  event 
this  question  should  have  been  subniitted  to  the  jury.  (Angell 
on  Water-courses,  §§  201,  221;  Hall  on  Sea  Shore,  25; 
Ricard  v.  WiUiamSy  7  Wheat.  109,  110 ;  Hazard  v.  Mobin- 
souy  3  Mason,  275,  276 ;  Adams  v.  Van  Alstyne^  25  N.  Y. 
237;  Parker  v.  Foote^  19  Wend.  311;  Friend  v.  Braintree 
Mam,.  Co.,  23  Pick.  221,  222 ;  Bodges  v.  Hodges,  46  Mass. 
212 ;  Hatch  v.  Wright,  17  id.  297 ;  Fuller  v.  French,  10 
Mete.  363 ;  Jennison  v.  Walker,  11  Gray,  425  ;  Farrar  v. 
Cooper,  34  Me.  400,  401 ;  2  Irish  L.  K.  118 ;  3  Eng.  L.  R. 
[App.  Cas.]  652 ;  Beece  v.  Miller,  8  Eng.  L.  E.  [Q.  B.]  626.) 
The  attempted  leasing  of  any  natural  oyster  bed  in  the  town  by 
the  tiTistees  thereof  is  invalid  and  inopemtive,  because  it  is  in 
violation  of  an  existing  law  of  the  town.  (Brick  Church  v.  JVew 
York,  5  Cow.  540,  541 ;  McDermoU  v.  Bd.  Police,  5  Abb. 
434;  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.  179.) 
Wherever  oysters  have  previously  existed  in  their  native  state 
no  one  can  deprive  other  persons  of  the  right  to  take  them  by 
depositing  oysters  in  the  same  place.  {McCarty  v.  Holman, 
22  Him,  53  ;  Decker  v.  Fisher,  4  Barb.  595 ;  Brinkerhoff  v. 
Starkvns,  11  id.  250 ;  Lowndes  v.  Dickinson,  34  id.  589 ; 
Fleet  V.  Hegemxmi,  14  Wend.  42 ;  Gulf  Pond  Oyster  Co.  v. 
Baldwin,  42  Conn.  258 ;  State  v.  Taylor,  27  N.  J.  122,  123 ; 
Paul  V.  Hadeton,  37  id.  106.) 

Thos.  S.  Strong  for  respondent.  The  town  patents,  granted 
by  the  English  Crown  in  1666  and  1686,  expressly  conveyed 
to  the  patentees  the  land  under  the  water  of  the  bays  and  har- 
bors included  within  the  bounds  of  the  grant,  as  well  as  the 
exclusive  right  to  the  oyster  fisheries  therein.  {Trustees  of 
Brookhamen  v.  Strong,  60  N.  Y.  56.)  It  can  make  no  differ- 
ence whether  the  lands   covered  by  respondent's  lease  were 
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natural  oyster  lands  or  not.     {RMvns  v.  Ackerh/j  24  Hun, 
499.) 

MiLLEB,  J.  The  plaintiff's  title  rests  npon  two  ancient 
patents  granted  to  the  inhabitants  and  freeholders  of  the  town 
of  Brookhaven.  These  patents,  one  dated  1666  and  the  other 
1686,  granted  to  the  inhabitants  and  freeholders  of  the  town 
of  Brookhaven  the  lands  under  the  water  in  the  bays  and  har- 
bors, included  within  the  bounds  of  the  patents,  and  the  exclu- 
sive right  to  the  oyster  fisheries  therein.  The  land  upon 
which  the  alleged  trespass  was  committed  is  included  within 
the  boundaries  of  these  charters.  In  the  case  of  Trustees  of 
Brookhaven  v.  Strong  (60  N.  T.  56),  it  was  held,  "That  by 
the  common  law  the  king  had  the  right  to  grant  the  soil  under 
water  and  with  it  the  exclusive  right  of  fishery,  and  that  a 
grant  by  the  Colonial  Government,  confirmed  by  subsequent 
legislation,  conveyed  an  exclusive  right  to  the  oyster  fishery," 
and  the  right  of  the  plaintiff  to  sue  for  taking  oysters,  within 
the  limits  of  the  patent,  was  sustained.  The  trustees  have 
exercised  the  power  conferred  upon  them,  by  the  grants  in 
question,  by  various  acts  from  the  time  of  said  grants  and  in 
later  years  by  leasing  the  bottom  of  the  bay  for  raising  oysters. 
It  must,  therefore,  be  assumed  that  the  title  to  the  land  was  in 
the  town  and  we  are  unable  to  perceive  upon  what  ground  it 
can  be  maintained  that  the  trustees  were  not  entitled  to  lease 
the  oyster  beds,  lying  on  the  land  under  water,  for  the  pur- 
pose of  raising  oysters  under  the  power  conferred  by  the 
grants  in  question. 

That  the  land  in  question  in  this  action  was  a  part  of  a  nat- 
ural oyster  bed  cannot,  we  think,  make  any  difference.  The 
town  had  a  right  to  lease  the  land  whether  natural  oysters 
were  growing  thereon  or  otherwise  under  the  decision  cited. 

This  principle  is  also  fully  upheld  in  the  case  of  Robins  v. 
jLcJcerly  recently  decided  in  this  court.*  In  view  of  these  de- 
cisions the  question  as  to  the  right  of  the  town  to  lease  the 
land  under  water  for  oyster  beds  and  to  control  and  dispose  of 
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the  same  must  be  regarded  as  res  adJicdie€Ua,  and  under  the 
decisions  it  is  very  manifest  that  the  right  to  the  plaintiff  must 
be  upheld  unless  a  case  is  made  out  which  is  excepted  from 
the  operation  and  effect  of  the  principle  established  by  the  . 
cases  cited.  There  is  nothing  in  this  case  that  vests  a  common 
right  in  the  defendant,  by  user  or  otherwise,  or  by  non-user  or 
abandonment  on  the  part  of  the  board  of  trustees  to  take  oy- 
sters, nor  was  there  any  question  of  fact  for  the  jury  to  pass 
upon  in  this  respect.  The  appellant  claims  that  the  lease  by 
the  trustees  to  the  plaintiff  does  not  include  the  natural  oyster 
bed  in  controversy  because  it  was  not  the  intention  of  the 
trustees  to  lease  such  oyster  lots.  This  claim  is  based  upon  the 
resolution  of  the  trustees  passed  in  1S71  by  which  it  was  de- 
clared ^'  it  is  not  and  has  not  been  the  intention  of  the  trustees 
to  lease  oyster  lots  on  ground  where  oysters  are  naturally 
growing,"  etc.,  and  that  for  this  reason  the  lease  in  question 
was  invalid.  This  position  is  not  maintainable.  Although 
the  resolution  referred  to  had  been  adopted  no  reason  existed 
why  the  trustees  had  not  the  right  and  the  power  to  change 
their  action  and  to  execute  a  lease  for  the  land  under  water . 
where  oysters  naturally  grew.  The  resolution  merely  declared 
that  it  had  not  been  and  was  not  the  intention  of  the  trustees 
to  lease  lands  where  oysters  naturally  grew,  and  that  in  futiu^ 
applications  the  lots  should  be  examined  before  letting  at  the 
expense  of  the  applicant.  The  resolution  was  not,  therefore, 
absolute  in  its  terms,  and  it  appears  the  examination  was  had 
pursuant  to  the  resolution  of  the  board  of  trustees  before  the 
granting  of  the  lease  to  the  plaintiff  in  this  action.  But  a 
complete  answer  to  the  point  is  that  on  the  11th  of  September, 
1880,  and  before  the  granting  of  the  lease  in  question  to  the 
plaintiff,  a  resolution  was  passed  by  the  board  of  tnistees,  by 
which  the  resolution  of  1871  was  repealed  or  modified,  and 
under  this  resolution  a  lease  was  granted  to  the  plaintiff  of  the 
lands  under  water,  which  are  now  in  dispute,  for  the  purpose 
of  i-aising  oysters.  We  think  there  was  no  legal  objection  to  the 
last-named  resolution,  and  that  the  trustees,  in  the  exercise  of 
their  right  to  the  land  under  water,  were  justified  in  changing 
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the  policy,  which  had  been  indicated  by  the  previous  resolu- 
tion. There  is  no  law  which  prohibited  such  action,  and  the 
last  resolution  must  be  considered  as  superseding  the  former 
one  and  as  conferring  a  perfect  right  and  title  to  the  plaintiff 
in  this  action  to  the  oyster  beds  in  question. 

The  case  of  Averill  v.  HuU^  decided  in  Connecticut  in  1870, 
cited  by  the  appellant's  counsel,  we  think  has  no  application 
and  is  not  in  point.  We  have  considered  all  the  points  and 
suggestions  made  by  the  appellant,  and  we  do  not  find  in  any 
of  them  suflScient  ground  for  a  reversal  of  the  judgment,  which 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Distribution  of  the  Proceeds,  etc.,  of  the 

Estate  of  Peter  G.  Fox,  deceased. 

During  the  pendency  of  an  action  against  an  ezecator  for  misappropriation 
of  moneys  belonging  to  the  estate,  he  died  and  his  executor  was  sub- 
stituted as  party  defendant.  Judgment  was  recovered^  which  the  de- 
fendant was  directed  to  pay  out  of  the  estate ;  costs  were  also  g^ven, 
which  were  directed  to  be  paid  in  like  manner.  The  real  estate  of  the 
deceased  executor  was  sold  by  order  of  the  surrogate.  Held,  that  in  the 
distribution  of  the  proceeds  said  judgment  creditor  was  not  entitled  to  a 
preference  for  the  damages  recovered  over  the  other  creditors  of  the  de- 
cedent, but  was  entitled  to  share  pro  rata  ;  and  that  the  surrogate  prop- 
erly disallowed  the  costs,  as  a  claim,  payable  out  of  such  proceeds. 
(Code  of  Civil  Procedure.  §§  2756,  2757.) 

(Argued  March  16,  1883  ;  decided  March  27, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  May  2,  1882, 
which  affirmed  a  decree  of  the  surrogate  of  Montgomery  county, 
directing  as  to  the  distribution  of  the  proceeds  of  sale  of  the 
real  estate  of  the  decedent  above  named. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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D.  C.  Calvin  for  appellant.  The  court  had  power  to  restore 
to  plaiutiflf,  from  the  estate  of  the  testator  of  the  present  de- 
fendant, the  amount  of  which  he  had  been  defrauded.  {FrencKs 
Case,  4  Co.  31 ;  Gr.  &  Kud.  405 ;  Story's  Eq.  Jur.,  §  266,  note 
2 ;  Paulus  Dig.  L.  17,  fr.  141 ;  Ulpian  Dig.  id.  134,  §  1 ; 
Gothofred,  the  Div.  Reg.  Jur.  c.  xxxiv,  §  1 ;  Paulus  Dig.  17, 
fr.  15  ;  V.  Gothofred,. the  Div.  Reg.  Jur.  xv;  Paulus  Dig.  vi, 
1,  fr.  27,  §  3  ;  7  Co.  19 ;  Bracton,  lib.  iii,  c.  3,  §  5,  fol.  102  a; 
1  Story's  Eq.  Jur.,  §  553,  note  2.)  The  surrogate- s  decree  was 
eiToneous  in  disallowing  to  be  paid  to  the  plaintiff  from  the 
same  fund,  "  any  part  of  his  costs  recovered  in  his  judgment 
against  the  executor.",  (Code  of  Civil  Procedure,  §§  2756, 2757.) 

L,  M.  WeUer  for  respondent.  Where  a  judgment  has  been 
rendered  against  an  executor  for  a  debt  due  from  the  decedent, 
the  debt  for  which  the  judgment  was  rendered  cannot  be 
allowed,  as  against  the  real  estate  of  the  decedent,  in  proceed- 
ings before  the  surrogate  to  sell  the  same  for  the  payment  of 
debts  at  any  greater  sum  than  the  amount  recovered  exclusive 
of  costs.  (Code  of  Civil  Procedure,  §§  2756,  2757 ;  4  R.  S. 
[Edm.  ed.]  499,  §  72 ;  Bumham  v.  Harrison,  3  Redf .  345 ; 
Sanford  v.  Granger,  12  Barb.  392-403 ;  Cclson  v.  Brainard, 
1  Redf.  328;  Ferguson  v.  Broome^  1  Bradf.  10;  Wood  v. 
Byington,  2  Barb.  Ch.  57  ;  Dayton  on  Surrogates  [2d  ed.],  559, 
560 )  Peter  G.  Fox  being  executor  of  an  estate,  by  paying 
to  another,  as  such  executor,  moneys  which  he  should  have  paid 
to  the  appellant,  became  personally  responsible  to  him.  Still 
as  respects  the  said  Fox  and  his  individual  estate,  it  is  only  a 
simple  contract  debt,  and  the  appellant  can  only  take  equally 
with  the  simple  contract  creditors  of  the  said  Fox.  {Carow  v. 
MowaU,  2.  Edw.  Ch.  57 ;  Charlton  v.  Low,  3  P.  Wms.  330- 
331 ;  People,  ex  rd,  Adams,  v.  Westbrooh,  61  How.  Pr.  140.) 
The  heirs  and  creditors  of  the  decedent  should  have  been  made 
pai*tie8  respondent  to  the  appeal  from  the  surrogate's  decree. 
(Code  of  Civil  Procedure,  §  2573 ;  PaUerson  v.  HaynUton,  26 
Hun,  665  ;  Brown  v.  Evans,  34  Barb.  594 ;   People  v.  Com, 
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CowncU  of  Tmy,  82  N.  Y.  575-6 ;  People  v.  Clark,  70  id.  520  ; 
Kilmer  v.  Bradley,  80  id.  630.) 

Miller,  J.  The  appellant  brought  an  action  against  Peter 
G.  Fox,  executor,  for  the  misappropriation  of  moneys  received 
by  him  as  such  executor  and  obtained  a  judgment.  Fox  hav- 
ing died  before  judgment  was  entered  Jacob  0.  Nellis  was 
substituted,  as  his  executor,  in  his  place  as  defendant,  and  the 
judgment  declared  that  the  estate  of  the  said  Peter  G.  Fox 
was  liable  therefor  and  his  executor  was  directed  to  pay  the 
same  out  of  his  estate  by  due  course  of  administration,  and 
also  it  was  directed  that  the  appellant  recover  against  Nellis, 
the  executor,  costs  and  disbursements  to  be  paid  in  like  manner. 
Proceedings  were  instituted  in  the  Surrogate's  Court  for  the 
sale  of  the  real  estate,  and  an  order  was  made  directing  such 
sale,  which  was  had  and  the  money  realized  therefor.  The 
surrogate  also  made  an  order  for  the  distribution  of  such  pro- 
ceeds, and  upon  the  hearing  before  him  allowed  the  appellant 
the  amount  of  the  judgment  obtained  by  him  against  the  execu- 
tor of  Fox,  together  with  the  interest*  and  disallowed  the  costs 
and  refused  to  allow  a  preference  to  the  appellant  over  the 
other  creditors. 

Upon  the  facts  stated  two  questions  arise.  First,  whether 
the  surrogate  erred  in  not  preferring  the  appellant  as  a  creditor 
before  the  other  creditors ;  and,  second,  whether  the  appellant 
was  entitled  to  the  costs  incurred  in  obtaining  the  judgment 
against  the  executor. 

In  reference  to  the  first  question  we  think  thsre  is  no  ground 
upon  which  the  recovery  in  question  against  the  estate  of  Peter 
G.  Fox  was  entitled  to  a  preference  over  the  other  creditors  of 
the  deceased,  and  we  think  the  judgment  was  not  entitled  to 
a  preference  over  the  creditors  of  the  estate  in  the  distribution 
of  the  funds  realized  from  the  sale  of  the  real  estate.  The 
plaintiff  no  doubt  had  a  perfect  right,  if  he  had  obtained  judg- 
ment before  the  death  of  Peter  G.  Fox,  to  enforce  the  judgment, 
even  against  his  person,  but  that  fact  does  not  confer  a  prefer- 
ence in  favor  of  a  judgment  entered  aft^r  the  death  of  said 


96  In  the  Mattbr^  btc,  of  £state  of  Fox.      [March; 

opinion  of  the  Court,  per  Millbr,  J. 

Fox  against  his  executor.  The  statute  provides  for  no  prefer- 
ence in  such  a  case,  and  therefore  the  appellant  stands,  in  the 
proceedings  before  the  surrogate,  in  the  same  position  occupied 
by  other  creditore.  The  judgment,  not  having  been  docketed 
prior  to  the  death  of  Peter  G.  Fox,  did  not  become  a  lien  upon 
his  real  estate,  and  therefore  it  is  not  apparent  how  the  land  of 
the  deceased,  which  had  been  sold  under  the  surrogate's  order 
for  the  purpose  of  paying  his  debts,  could  be  charged  with  the 
character  of  a  trust-fund  which  gave  such  judgment  the  pref- 
erence and  priority  over  all  other  demands  which  were  proved 
against  said  Fox's  estate. 

Even  if  it  may  be  conceded  that  the  estate  or  funds  which 
Fox  held  in  his  hands  as  executor  were  impressed  with  the 
character  of  a  trust-fnnd,  tliat  character  would  not  follow  the 
property  which  belonged  to  Fox  at  the  time  of  his  death. 
We  think  that  this  is  not  a  case  in  which  trust-funds  which 
can  be  identified  may  be  followed  and  appropriated  to  the  pay- 
ment of  the  demand  of  the  cestui  qtie  trtbst. 

The  appellant's  counsel  claims  that  applying  equitable  rules 
and  principles  to  the  case  considered,  the  court,  under  the  au- 
thorities, has  the  power  to  appropriate  the  estate  of  the  defend- 
ant to  restore  the  rights  of  which  the  appellant  has  been 
deprived ;  that  tlie  action  brought  against  the  executor  being 
a  mixed  action  in  rem  to  recover  tlie  trust-fnnd,  and  iii  per- 
sonam to  recover  a  penalty  for  the  unjust  detention  of  such 
fund,  a  court  of  equity  will  enforce  the  claim  of  the  appellant 
as  an  existing  lien  upon  the  property.  We  are  unable  to 
discover  in  what  way  the  rule  insisted  upon  can  be  applied  to 
the  facts  presented.  The  assets  belonging  to  the  estate  of 
Peter  G.  Fox  were  not  shown  to  be  a  part  or  parcel  of  the 
estate  against  which  the  appellant's  claim  existed,  and  it  is 
very  obvious  that  they  cannot  be  regarded  as  constituting,  in 
any  sense,  the  thing  itself  so  as  to  render  them  specific  prop- 
erty intrusted  into  Fox's  hands  which  may  be  appropriated  to 
the  payment  of  appellant's  demand.  The  creditors  of  Peter 
G.  Fox  have  rights  which  entitle  them  to  the  appropriation 
of  his  property  to  the  payment  of  his  debts  equally  and  alike, 
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and  upon  no  principle,  in  law  or  equity,  can  it  be  maintained 
that  the  property,  belonging  to  creditors  generally,  and  not 
shown  to  have  constituted  a  portion  of  the  estate  of  which  Fox 
was  the  executor,  can  be  applied  to  the  payment  of  the  ap- 
pellant's demand  in  preference  to  other  creditors.  We  do  not 
see  how  the  principle  of  subrogation  of  the  property  of  the 
defendant  in  place  of  that  which  he  held  as  executor  can  be 
applied  to  the  case  considered,  under  the  authorities  to  which 
we  have  been  referred,  and  there  are  no  cases  cited  which  hold 
any  such  doctrine,  and  it  has  not  been  held  that  under  such 
circumstances  property  could  be  regarded  to  be  for. the  benefit 
of  the  creditor  as  if  it  was  the  thing  in  rem  which  had  been 
misappropriated  and  fraudulently  disposed  of.  Wq  do  not 
think  the  surrogate  in  his  decree  sought  to  readjudicate  the 
plaintiff's  equities  and  lien,  he  merely  disposed  of  and  dis- 
tributed the  funds  on  hand  which  belonged  to  the  estate  of 
Fox  in  accordance  with  the  provisions  of  law,  and  his  decree 
was  not  in  contravention  of  the  judgment,  but  in  accordance 
with  the  statutes  under  which  he  acted. 

We  think,  after  a  careful  consideration,  there  is  no  valid 
ground  upon  which  the  estate  of  Peter  G.  Fox  could  be  held 
priiTjarily  liable  for  the  appellant's  demand  in  preference  to 
other  creditors,  and  the  judgment  in  this  respect  was  not 
erroneous. 

As  to  the  costs  they  were  not  a  claim  against  Peter  G.  Fox 
prior  to  his  decease,  and  the  judgment  being  entered  afterward, 
it  is  difficult  to  understand  upon  what  ground  they  can  be 
made  such  against  his  estate.  It  was  not  determined,  prior  to 
the  judgment,  that  the  costs  were  a  claim  against  Fox,  as  it 
was  uncertain  which  party  would  succeed  or  which  would  be 
liable  for  the  payment  of  the  costs.  Under  the  Code  of  Civil 
Procedure  no  such  costs  can  be  allowed  against  an  executor  in 
a  case  like  the  one  considered.  (Code  of  Civil  Procedure,  §§ 
2756,  2757.) 

The  order  appealed  from  should  be  affirmed. 

All  concur. 

Order  affirmed. 
SicKKLs  —  Vol.  XLVIL       13  ' 
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The  People  of  the  State  of  New  York  v.  The  Open  Board 
OF  Stock  Brokers  Building  Company  of  the  City  of  New 
York.  Rastus  S.  Eansom,  Receiver,  etc.,  Bespondeut ; 
Samuel  McMillan,  Purchaser,  Appellant. 

In  proceedings  to  compel  a  purchaser  of  real  estate,  at  a  receiver's  sale,  to 
complete  the  purchase,  the  receiver  claimed  title  under  two  deeds  ;  one 
dated  March  21, 1863,  from  an  executor,  having  power  under  the  will  to 
sell  the  real  estate,  to  a  third  person,  having  the  same  family  name  as 
the  executor :  the  other  dated  March  25, 1863,  hy  said  grantee,  conveying 
the  premises  bacic  to  the  executor,  individually.  The  deeds  were  both 
recorded  April  1,  1R63,  with  an  interval  of  but  five  minutes  between. 
The  receiver's  sale  was  made  January  11,  1882.  No  accounting  or  settle, 
ment  of  the  estate  by  the  executor  had  been  had  ;  no  explanation  was 
made  by  the  receiver,  and  no  ratification  of  the  transfer  by  those  inter- 
ested, under  the  will,  was  proved.  Reld^  that  the  title  was  defective  as 
it  appeared  that  the  conveyances  were  but  one  transaction,  the  executor 
acting  in  the  double  capacity  of  seller  and  purchaser ;  and,  therefore,  the 
title  was  voidable  at  the  election  of  the  beneficiaries  named  in  the  will ; 
also  that  the  lapse  of  time,  it  being  less  than  twenty  years,  was  not  con- 
clusive upon  them. 

The  court  below  directed  the  purchaser  to  take  the  premises  if  the  seller 
should  produce  sufficient  evidence  showing  a  confirmation  of  the  execu- 
tor's purchase  by  the  proper  parties.  Such  eVidenoe  to  be  taken  in  a 
proceeding  instituted  within  sixty  days.  Held  error  ;  that  the  purchaser 
should  have  been  relieved  wholly  from  his  contract. 

Twyjgle  v.  0,  B,  8,  B.  B.  Co,  (28  Hun,  274),  reversed  in  part. 

(Argued  March  20, 1883 ;  decided  March  80, 1883.) 

Cross  appeals  by  Eastns  S.  Kansom,  receiver  of  the  defend- 
ant, above-named,  and  by  Samuel  McMillen,  purchaser,  from 
portions  of  an  order  of  tlie  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  October  13, 1882, 
which  reversed  two  orders  of  Special  Term,  one  of  which 
directed  said  McMillen,  the  purchaser  of  certain  premises  at  a 
sale  made  by  said  receiver,  to  complete  his  purchase ;  the  other 
denied  a  motion  by  said  McMillan  to  be  relieved  from  said 
purchase.     (Reported  below,  28  Hun,  274.) 

The  order  of  the  General  Term  contained  this  clause : 
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"Said  receiver,  notwithstanding  the  reversals  of  said  two 
orders,  may  still  enforce  the  contract  to  purchase  said  premises, 
which  said  McMillan,  as  the  purchaser  thereof  as  aforesaid, 
entered  into,  under  said  terms  of  sale,  provided  said  receiver 
can  produce  evidence  which  shall  be  approved  as  sufficient  by 
a  justice  of  this  court  sitting  at  Special  Term  or  Chambers, 
and  to  be  taken  in  a  proceeding  which  shall  be  instituted  lierein 
by  action  or  by  motion  at  any  time  within  sixty  days  from  the 
entry  of  this  order,  and  of  which  motion  (if  that  course  be 
adopted),  said  McMillan  is  to  have  due  notice,  showing  acqui- 
escence in,  or  contirmation  of,  a  purchase  of  said  premises,  on 
or  about  the  1st  April,  1863,  by  one  Albert  Smith,  from  him- 
self as  sole  surviving  executor  of  the  will  of  one  Casper  Meier, 
deceased,  tlirough  one  William  H.  Smith,  by  all  the  heirs  at 
law  of  said  Casper  Meier,  deceased,  wlio  died  seized  of  siid 
premises  in  February,  1837,  and  by  all  the  ceatuis  que  trust 
under  the  will  of  said  Casper  Meier,  and  by  all  parties  to  whom 
the  rights  and  interests  of  said  heirs  and  cestuis  que  trusty  or 
of  any  of  them,  may  have  passed  or  may  belong. 

"  Upon  the  decision  of  such  motion  in  favor  of  the  receiver 
(but  always  provided  that  said  proceeding  in  which  such  evi- 
dence is  to  be  taken  shall  have  been  commenced  within  sixty 
days  from  the  time  of  the  entry  of  this  order),  said  McMillan, 
notwithstanding  the  said  other  preliminary  objection  which  he 
has  raised  and  presented  to  the  court  as  aforesaid  as  to  the  title 
to  said  premises  and  which  is  designated  as  second  in  said 
Lindley's  affidavit,  and  within  twenty  days  after  the  entry  of 
the  order  upon  such  motion,  is  hereby  directed  to  complete  his 
purchase  of  said  premises." 

The  purchaser  appealed  from  said  clause  of  the  order,  the 
receiver  from  that  portion  of  the  order  reversing  the  orders 
of  Special  Term. 

By  the  ♦  judgment  in  this  action,  which  was  brought  to  dis- 
solve the  defendant,  a  joint-stock  association,  said  Ransom  was 
appointed  receiver  of  its  property  and  effects  on  January  11, 
1882 ;  he  sold  the  real  estate  in  question  at  auction  and  Mc- 
Millan became  the  purchilser  and  paid  down  ten  per  cent  of 
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the  purchase-money,  but  refused  to  complete  the  sale  on  the 
ground  of  alleged  defects  in  title.  The  premises  formerly  be- 
longed to  one  Meier,  who  died  seized  of  them  in  1837.  By 
his  will,  Albert  Smith  and  Lanrenz  Von  Post  were  appointed 
as  executors,  and  power  was  given  them  to  sell  the  real  estate ; 
said  executors  qualified,  and  Von  Post  thereafter  died.  The  re- 
ceiver claimed  title  under  two  deeds,  executed  after  the 
death  of  Von  Post,  one  dated  March  21,  1863,  from  said 
Albert  Smith,  as  sole  surviving  executor,  to  William  H.  Smith, 
for  the  expressed  consideration  of  $35,250,  recorded  April  1, 
1863,  at  3  :  05  p.  m.  ;  the  other  dated  March  25,  1863,  from  said 
William  H.  Smith  to  said  Albert  Smith,  individually,  for  the 
expressed  consideration  of  $35,320,  which  was  recorded  April 
1,  1863,  at  3 :  10  p.  M. 

Further  facts  appear  in  the  opinion. 

George  Waddington  for  purchaser,  appellant.  The  description 
conveyed  to  and  by  McLean  as  a  trustee.  {Christopfier  v.  Stock- 
holm,  5  Wend.  36 ;  Thomas  v.  Dakin,  22  id.  9 ;  Ddafisld  v. 
Kearney,  24  id.  345  ;  Hunt  v.  Vcm  AUtyne,  25  id.  605 ;  Ogdens- 
hurgh  B*k  v.  Van  Rensselaer,  6  Hill,  240 ;  Merritt  v.  Seaman, 
6  N.  Y.  168 ;  Peck  v.  MaUamis,  10  id.  509 ;  MoU  v.  Eichtmyer, 
57  id.  63  ;  Tonoar  v.  Hale,  46  Barb.  361 ;  Eenavd  v.  Consd- 
yea,  4  Abb.  Pr.  280 ;  5  id.  346. )  The  character  or  capacity  of 
the  grantee,  or  party  to  be  sued,  although  differently  described 
in  the  preamble,  will  be  established  by  the  form  of  the  operar 
tive  parts  of  the  deed  or  declaration.  {Sutherlamd  v.  Carr,  85 
N.  Y.  105, 110 ;  People  v.  Keyser,  28  id.  226.)  The  misnomer 
was  immaterial,  for,  both  as  to  persons  and  corporations,  distin- 
guishing and  not  true  names  will  clothe  them  with  the  char- 
acter of  grantor  or  grantee.  (3  Washb.  on  Real  Prop.  565 ;  3 
Greenl.  Crim.  Real  Est.  620,  621 ;  3  Greenl.  Crim.  586  ;  Jach- 
son  V.  Dunshagh,  1  Johns.  Oas.  91 ;  Woodgate  v.  Fleet,  64  N. 
Y.  566,  670.)  The  extrinsic  circumstances  show  that  there  was 
an  attempt  to  create  a  trust  in  McLean.  (Selden  v.  Vermil' 
yea,  3  N",  Y.  525. )  Such  a  trust  as  this  could  not  exist  under 
the  rule  of  common  law.    {NicoU  v.   Walworth,  4  Denio,  888  ; 
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Bennett  v.  Oarlock,  79  N.  Y .  302,  323.)  The  Revised  Stat- 
utes have  thoroughly  accepted  and  perpetuated,  to  the  furthest 
limit  of  its  application,  this  doctrine  of  the  common  law,  that 
the  estate  of  a  trustee  can  only  co-exist  with  the  activity  of  the 
trust.  (1.  R  S.  727,  §§  45,  47,  48,  49;  4  Kent's  Com. 
[12th  ed.]  308,  310;  Verdin  v.  Slocum,  71  N.  T.  345,  347; 
Hawson  v.  Lampman,  5  id.  466 ;  Wright  v.  Douglass,  7  id. 
564.)  The  trust  which  the  deed  to  McLean  attempted  to  cre- 
ate cannot  be  sustained  as  a  power  to  him  to  convey  the  prem- 
ises to  the  defendants.  (1  E.  S.  729,  §§  56, 58  ;  id.  732,  §§  73, 
74;  Selden  v.  Vermilyea,  3  N.  Y.  525,  536.)  The  only 
force  of  the  deed  to  McLean  could  have  been  to  pass  the  title 
of  the  premises  it  conveyed  to  the  cestui  que  trtcst  named  in 
the  deed.  {Jackson  v.  Cory,  8  Johns.  385 ;  Homheck  v.  West- 
hrook,  9  id.  73 ;  1  Sharewood's  Black.  Com.  467  \Jius8ell  v.  Top- 
ping, 5  McLean,  194.)  The  deeds  not  benig  between  the  same 
parties  cannot  be  construed  as  parts  of  one  contract.  {Mott  v. 
Bichtmyer,  57  K  Y.  49,  65 ;  Comdl  v.  Todd,  2  Denio,  133 ; 
Sdden  v.  Vennilyea,  3  N".  Y.  535.)  As  a  construction  of 
the  deed  in  this  present  appeal  Cannot  bind  or  estop  members 
of  the  association  from  claiming  that  the  deed  vested  them 
with  title,  the  purchaser  is  entitled  to  be  relieved  from  his 
purchase.  {Jordan  v.  PoUhn,  77  N.  Y.  519 ;  Argale  v. 
Haynor,  20  Hun,  267.)  One  who  stands  in  a  fiduciary  capacity 
cannot,  under  any  circumstances  whatsoever,  purchase  or  deal 
with  the  property  he  holds  in  trust.  (Lewin  on  Trusts  and 
Trustees  [2d  Am.  ed.],  394-398,  402  ;  Davoue  v.  Fanning,  2 
Johns.  Ch.  252,  259  ;  Monro  v.  Allaire,  2  Caines'  Cas.  182 ; 
Michoud  V.  Girod,  4  How.  503  ;  Dobson  v.  Hacey,  3  Sandf . 
Ch.  60  ;  Ames  v.  Dovming,  1  Bradf .  321,  324 ;  Gardner  v. 
Ogden,  22  N.  Y.  327 ;  Forbes  v.  Ealsey,  27  id.  53,  65  ;  Van 
Epps  V.  Van  Epps,  9  Paige,  237 ;  Iddings  v.  Bruen,  4  Sandf. 
Ch.  263;  Jewett  v.  Miller,  10  N.  Y.  402;  1  Perry  on  Trusts, 
241.)  The  heirs  of  Caspar  Meier  still  retain  all  their  rights  to 
attack  the  purchase  of  Albert  Smith.  {Hawley  v.  Cramer,  4 
Cow.  717,  743 ;  Hatch  v.  Ilatch^dYes.  291 ;  Bohsonv.  Racey, 
3  Sandf.  Ch.  66 ;   Johnson  v.  Bennett,  39  Barb.  237 ;  Lewin 
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on  Trusts  and  Trustees  [2d  Am.  ed.],  402 ;  Watson  v.  Town^ 
2  Mod.  153 ;  Jordan  v.  PoiUon^  77  N.  T.  519  ;  Argale  v. 
Hay  nor  ^  20  Hiin,  667.)  The  General  Terra  were  correct  in 
inchiding  the  amount  of  the  mortgage  mentioned  in  the  seventh 
subdivision  of  the  terms  of  sale  in  the  amount  of  the  bid. 
( Williams  v.  MUlingtony  1  H.  Bl.  81,  85.) 

J.Sanford  Potter  for  receiver,  respondent.  The  title  was 
in  the  deeds  of  McLean,  as  trustee  for  the  association  of  the  Open 
Board  of  Brokers  of  the  city  of  New  York,  must  be  regarded 
as  nothing  more  than  a  descriptlo  personae  /  the  legal  title 
vested  in  him  individually,  and  he  conveyed  it  to  the  defend- 
ant by  the  same  form  of  description.  {David  v.  Williainshuvgh 
F.  Ins.  Co.,  83  N.  Y.  265;  Tower  v.  Hale,  46  Barb.  361; 
Renaud  v.  Consdyea,  5  Abb.  Pr.  346;  Ogdenshurgh  Bk. 
V.  Van  Rensselaer,  6  Hill,  240 ;  Merrill  v.  Seaman,  2  Seld. 
168 ;  Nat.  Bk.  v.  Vanderwerker,  74  N.  Y.  243  ;  1  Laws  of 
1867,  cliap.  289,  p.  576 ;  Cor.st.,  art.  17,  §  7 ;  id.,  art.  24.) 
Crocker  is  estopped  to  deny  that  title  passed  from  him  to  "  Mc- 
Lean, as  trustee,"  by  his  deed.  {Tillon  v.  kelson,  27  Barb. 
695  ;  Wood  v.  Seely,  32  N.  Y.  105  ;  Holhrookv.  Chamberlin, 
115  Mass.  155;  Johnson  v.  Bennett,  39  Barb.  237;  Jackson 
V.  Stevens,  16  Johns.  110.)  The  provisions  of  the  Revised 
Statutes  as  to  conveyances  in  trust  do  not  impair  this  title. 
(1  R.  S.  772,  §  64 ;  Jackson  v.  Sohoonmaksr,  2  Johns.  230 ; 
Matter  of  Mason,  4  Ed w.  418;  Farmers^,  etc.,  Co.  v.  Curtis, 
7N.  Y.  466;  Chautaufjua  Co.  Bk.  v.  Risley,  19  id.  369; 
Nelson  v.  Eaton,  26  id.  410 ;  Sistare  v.  Best,  88  id.  527,  537  ; 
1  11.  S.  728,  §  51;  Hurst  y.  Harper,  14  Hun,  280;  Everett  v. 
EoereU,  48  N.  Y.  218;  Hubbard  v.  Gilbert,  13  W.  D.  494.) 
If  the  association  of  the  Open  Board  of  Stock  Brokers  could 
have  taken  title,  that  title  would  be  subject  to  that  of  the 
Building  Company,  as  it  was  created  for  the  purpose  of  being 
transferred  to  that  corporation.  {Ransom  v.  Lampman,  5  N. 
Y.  455.)  If  this  deed  to  McLean  was  in  fact  upon  some  trust, 
it  was  not  necessary  that  the  trust  be  declared  or  evidenced  by 
the  deed.    (  Wright  v.  Douglass,  7  N.  Y.  564 ;  Bennett  v. 
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Garlock,  79  id.  302.)  .  If  the  defect  can  be  cured,  the  pur- 
chaser may  be  compelled  to  complete  his  purchase.  (Dutch 
Church  V.  MoU,  7  Paige,  85  ;  Cfradj/  v.  War^d,  20  Barb.  54:3.) 

Finch,  J.  An  examination  of  the  title  questioned  by  the  pur- 
chaser discloses  two  deeds,  which  constitute  links  in  the  chain, 
from  an  executor  to  a  third  person,  and  from  the  latter  back  to 
the  executor  under  whom,  as  an  individual,  the  present  vendor 
claims.  The  deeds  are  dated  within  four  days  of  each  other, 
and  were  recorded  upon  the  same  day  with  an  interval  of  but 
five  minutes  between.  The  person  through  whom  the  title  thus 
passed  to  the  executor  bore  the  same  family  name,  arid  a  search 
in  the  surrogate's  office  shows  that  no  accounting  or  settlement 
of  the  estate  has  been  had  before  that  oflScer.  The  deeds  in 
question  were  made  in  1863.  The  receiver  gives  no  explana- 
tion of  these  facts,  proves  no  ratification  by  those  interested 
under  the  will  of  Meier,  and  relies  wholly  upon  their  presumed 
acquiescence  evidenced  by  the  lapse  of  time. 

It  is  impossible  to  avoid  the  inference  that  the  conveyance 
by  the  executor  and  the  deed  back  to  him  were  one  transaction, 
and  that  the  trustee  acted  in  the  double  capacity  of  seller  and 
purchaser  of  the  trust  property.  His  title,  therefore,  was  void- 
able by  those  whom  he  was  bound  to  protect,  but  whose  inter- 
ests were  endangered  by  the  collision  with  his  own.  {Davoue 
V.  Fanning^  2  Johns.  Ch.  252 ;  Gardner  v.  Ogden^  22  N.  Y. 
327 ;  Forbes  v.  Edlsey^  26  id.  53  ;  Van  Eppa  v.  Van  Eppa,  9 
Paige,  237  ;  Buncomh  v.  N.  H.  c&  N.  Y.  R.  ^.,  84  N.  Y. 
199.)  The  purchaser  here  is  not  protected  as  one  buying  in 
good  faith  and  without  knowledge  of  the  breach  of  trust,  for 
he  has  ascertained  the  facts,  so  far  as  they  are  known,  before 
any  acceptance  of  the  deed  or  payment  of  the  purchase-money. 
(  Wormley  v.  Worwley^  8  Wheat.  449.)  Nor  is  the  lapse  of 
time  conclusive  upon  the  beneficiaries  under  the  will  of  Meier. 
Twenty  years  had  not  elapsed  when  this  attempted  sale  was 
made.  In  Hawley  v.  Cramer  (4  Cow.  735),  it  was  said  that 
an  application  to  set  aside  the  sale  must  be  made  within  a 
reasonable  time,  of  which  the  court  must  judge  under  all  the 
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circumstances,  and  twenty  years  was  named  as  the  shortest 
period  which  a  court  of  equity  would  be  bound  to  consider  an 
absolute  bar.  If  a  resale  was  refused  after  eighteen  years 
{Gregory  v.  Gregory^  Coop.  Ch.  Cas.  201),  and  after  sixteen 
years  {Bergen  v.  Bennettj  1  Caine's  Cas.  inEn'or,  1),  on  the  other 
hand  in  Hatch  v.  Hatch  (9  Ves.  292),  the  sale  was  set  aside 
after  the  lapse  of  twenty  years ;  in  Dobson  v.  Raoey  (3  Sandf . 
Ch.  66),  after  twenty-seven  years ;  in  Purcell  v.  McN^amara 
(14  Ves.  91),  after  seventeen  years.  Of  course  in  all  these 
cases  diverse  and  varied  circumstances  operated  to  affect  the 
judgment  of  the  court  and  produced  very  different  results,  but 
they  show  that  such  time  as  has  elapsed  in  the  present  case  is 
not  necessarily  conclusive,  and  that  the  purchaser  taking  the 
receiver's  deed,  and  in  total  ignorance  of  the  occasion  or  circum- 
stances of  the  delay,  would  run  the  risk  of  an  adverse  decision 
and  hold  at  the  best  only  a  doubtful  title.  Infancy,  ignorance, 
concealment,  or  misrepresentation  might  come  to  explain  and 
excuse  the  delay,  and  prevent  it  from  amounting  to  acquiescence. 
We  think  the  General  Term  were,  therefore,  right  in  holding 
the  proffered  title  defective,  but  should  have  relieved  the  pur- 
chaser wholly  from  his  contract.  Admitting  the  title  to  be 
bad,  but  assuming  that  it  might  thereafter  be  made  good,  the 
court  directed  that  the  purchaser  should  take  the  premises  if 
the  seller  should  produce  sufficient  evidence  to  be  taken  in  a 
proceeding  which  should  be  instituted  by  action  or  motion 
within  sixty  days,  showing  a  confirmation  of  the  executor's 
purchase  by  the  proper  parties.  The  effect  of  this  order  was 
to  change  utterly  the  purchaser's  contract,  and  bind  him  to  an 
agreement  which  he  never  made.  It  left  the  period  of  per- 
formance entirely  uncertain  and  indefinite.  The  seller  could 
begin  his  proceeding  within  sixty  days,  and  after  that  was  free 
to  pursue  the  litigation  at  his  pleasure,  while  the  purchaser  re- 
mained bound  for  an  unknown  period,  with  no  guaranty  of 
getting  a  title  in  the  end.  We  can  find  no  authority  for  such 
an  order.  In  actions  for  specific  performance,  the  courts  have 
sometimes  decreed  that  the  purchaser  should  take  title  when 
its  defects  were  cured  before  the  final  hearing,  although  exist- 
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ing  at  the  commencement  of  the  action  {Dutch  Church  v. 
MoU,  7  Paige,  85 ;  Grady  v.  Ward,  20  Barb.  543),  but  have 
never  gone  so  far  as  to  hold  the  action  open  a!id  undetermined 
to  enable  the  seller  to  bring  a  suit  against  other  parties,  and  try 
the  experiment  of  an  effort  to  secure  a  good  title  at  some  un- 
certain date  in  the  future.  In  this  respect  the  order  pf  the 
General  Term  was  wrong  and  should  be  reversed,  McMillan  be 
relieved  from  his  purchase  and  repaid  his  deposit  and  auction- 
eer's fees  with  interest  thereon,  together  with  the  reasonable 
expenses  of  investigating  the  title,  and  costs  of  the  appeal  to 
the  General  Term  and  to  this  court. 

All  concur. 

Ordered  accordingly. 


The  People  of  the  State  of  New  Toek.  v.  The  Empibb 
Mutual  Life  Insurance  Company,  John  P.  O'Neill, 
Receiver,  etc.,  Appellant. 

One  holding  a  policy  of  life  insurance  does  not  forfeit  his  policy  by  omit- 
ting to  pay  annual  premiums  thereon  after  the  company  issuing  the 
policy  has  ceased  to  do  business,  transferred  all  of  its  assets  and  become 
insolvent. 

The  fact  that  a  life  insurance  company  is  authorized  to  reinsure  its 
risks,  or  that  it  is  by  statute  permitted  to  discontinue  its  basisess 
and  wind  up  its  affairs,  does  not  release  it  from  any  of  its  existing  obli- 
gations ;  such  a  company  has  uo  power  to  turn  its  policy-holders  against 
their  consent  over  to  another  company,  and  the  policy-holders  are  un- 
der no  obligations,  in  order  to  protect  their  legal  rights,  to  protest 
against  an  effort  so  to  do. 

The  implied  contract  of  the  company  with  its  policy-holders  is,  that  it 
will  continue  its  business,  keep  on  hand  the  fund  required  by  law 
for  their  security,  and  remain  in  a  condition,  so  long  as  its  contracts  con- 
tinue, to  perform  its  obligations. 

The  E.  M.  L.  Ins.  Co.  entered  into  a  contract  with  the  C.  L.  Ins.  Co.,  by  which 
the  latter  agreed  to  insure  the  outstanding  risks  of  the  former  for  a  sum 
specified,  it  agreeing  to  cease  business  and  to  wind  up  its  affairs  ;  it  trans- 
ferred all  of  its  assets  to  the  C.  L.  Ins.  Co.,  and  still  owed  that  company  a 
balance  which  it  had  no  means  of  paying  and  has  not  paid.  The  E.  M.  L. 
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Ins.  Co.  thereupon  surrendered  its  offices,  notified  the  comptroller  of  that 
fact,  and  seven  years  thereafter,  at  the  suit  of  the  attorney-general,  it 
was  dissolved  and  a  receiver  appointed.  Certain  of  its  policy-holders  re- 
fused or  neglected  to  accept  new  policies  from  the  C.  L.  Ins.  Co.,  and 
omitted  to  pay  premiums  after  such  transfer.  Held,  that  the  E.  M.  L. 
Ins.  Co.,  having  voluntarily  disabled  itself  from  the  performance  of  its 
contract,  said  policy-holders  were  excused  from  further  performance  or 
offer  to  perform  on  their  part,  and  were  entitled  to  recover  as  damages  for 
the  breach  on  the  part  of  the  company,  the  value  of  their  policies  at  the 
time  of  such  breach ;  that  by  virtue  of  their  position  they  were  benefici- 
aries of  the  fund  held  by  the  State  as  security  for  policy-holders,  and 
their  claims  followed  that  fund  into  the  hands  of  the  receiver  and 
were  first  entitled  to  be  paid  therefrom. 

(Argued  March  20,  1888 ;  decided  Match  80,  1888.) 

Appeal  by  John  P.  O'Neill,  receiver  of  the  defendant,  from 
an  order  of  the  General  Term  of  the  Supreme  Court,  in  the 
third  judicial  department,  made  December  19,  1882,  which  re- 
versed an  order  of  Special  Term:  "  In  so  far  as  said  order  re- 
jects and  disallows  the  claims  of  certain  policy-holders  in  said 
order  named  and  sustains  the  exceptions  to  that  portion  of 
the  referee's  report  as  holds  said  claims  to  be  invalid."  (Reported 
below,  28  Hun,  358.) 

The  material  facts  are  stated  in  the  opinion. 

Geo,  W.  Win^ate  for  John  P.  O'Neill,  receiver,  appellant. 
The  contract  of  reinsurance  of  the  Empire  with  the  Conti- 
nental was  not  illegal.  (Laws  of  1853,  pp.  805,  89G;  Laws  of 
1853,  chap.  643,  §  1;  Laws  of  1865,  chap.  328,  §  1.)  Beyond 
the  deposit  with  the  insurance  department,  the  company  was 
free  to  deposit  its  assets  where  it  saw  fit.  (Laws  of  1853, 
cliap.  463,  §  17.)  A  contract  of  reinsurance  of  this  descrip- 
tion is  not  void,  but  may  be  enforced.  ( Glen  v.  Hope  MuL 
L.  Ins.  Co,y  56  N.  Y.  379 ;  Fiacher  v.  Hope  Mut.  Z.  Ins.  Co.^ 
69  id.  161,  165.)  It  is  too  late  for  parties  who  have  them- 
selves violated  their  contracts,  by  failing  to  pay  their  premiums, 
and  thereby  forfeited  them,  to  claim  now  the  value  of  those 
policies.  {Taylor  v.  Charter  Oak^  59  How.  468 ;  Meade  v. 
St.  Louis  Mut.  L,  Ins.  Co.^  51  id.  5 ;  Universal  Life  v.  White 
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Iieady  10  Ins.  L.  J.  337, 340 ;  Kvng^8  Accum.  L.  Fund  Ann.  Co.^ 
3  C.  B.  [N.  S.]  151.)  Courts  of  equity  have  no  power  to  ex- 
cuse against  forfeiture  caused  by  the  failure  of  the  assured  to 
comply  with  their  contract  to  pay  premiums  as  stated  in  their 
policy.    {Douglass  v.  Knick.  L.  Ins.  Co.^  83  N.  Y.  499.) 

Zt^tis  MeAdam  for  policy-holders,  appellants.  There  was 
in  fact  no  breach  of  contract  by  the  company,  the  reinsurance 
agreement  being  valid  and  within  the  powers  of  the  companies 
.  to  make.  {Fischer  v.  Hope  Z.  Ins.  Co.^  69  N.  Y.  161.)  The 
breach  of  contract  was  by  the  policy-holders  who  stopped  pay- 
ment, and  thereby  lapsed  their  policies.  {Carpenter  v.  Catlin^ 
44  Barb.  75.)  If  the  reinsurance  agreement  is  alleged  as  an 
excuse  for  non-payment  of  premiums,  its  effect  would  be 
merely  that  the  policy-holder  need  not  have  paid  his  premium 
actually,  and  may  be  allowed  to  offset  the  unpaid  premiums 
against  the  value  of  the  policy.  {AUorney-GerCl  v.  Guardian  L. 
Ins.  Co.,  82  N.  Y.  336.)  The  valuation  should  be  taken  as  of  the 
date  of  the  appointment  of  the  receiver,  January  14,  1879,  and 
the  unpaid  premiums  deducted,  as  was  done  in  the  former  pro- 
ceeding. {People  V.  Security  L.  Ins.  Co.,  78  N.  Y.  114; 
AUomey-GenH  v.  North  Am.  L.  Ins.  Co.,  82  id.  172.)  The 
true  nature  of  these  claims  is  for  a  rescission  of  the  contracts. 
{Mead  v.  St.  Louis  L.  Ins.  Co.,  51  How.  Pr.  1.)  A  rescission 
must  be  made  promptly,  so  as  to  properly  protect  the  rights 
of  all  parties.  It  is  too  late  to  rescind  ten  years  after  the 
breach  complained  of,  and  after  the  contract  of  reinsurance 
assigned  as  the  breach  has  been  faithfully  performed  during 
that  period,  and  after  the  company  has  gone  into  the  hands 
of  a  receiver.  {Lawrence  v.  Dale,  3  Johns.  Ch.  23 ;  McNever 
v.  Livingston,  17  Johns.  437 ;  People  v.  TT.  0.  B.  L.  Ins. 
Co.,  15  Hun,  8.) 

Raphael  J.  Moses,  Jr.,  for  respondent.  The  cessation  of 
business  on  June  7,  1872,  and  notice  to  the  superintendent 
caused  the  trust  in  the  $100,000  deposited  with  him  to  become 
operative.   (Laws  of  1853,  chap.  463,  §  19 ;  Mead  v.  St.  Louis 
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Z.  Ins.  Co. J  51  How.  Pr.  1 ;  Fischer  v.  Hope  L.  his.  Co.^  69 
N.  Y.  161.)  The  company,  by  ceasing  to  do  business  and  pnb- 
lishing  notice  thereof  in  manner  required  by  law,  released  the 
assured  from  the  obligation  to  tender  premiums.  {Attorney' 
Oen'l  V.  Guardian  Mut.  L.  Ins.  Co.,  82  N.  Y.  336.)  The 
assured  has  not  waived  the  breach  of  contract  on  the  part  of 
the  company.  (Code  of  Civil  Pro.,  §§  381,  388  ;  Story's  Eq. 
Jur.,  §  1520;  Lyon  v.  Ray,  51  Barb.  13;  Kingskmd  v. 
Eobers,  3  Paige,  193.) 

John  C.  Keder  for  attorney-general. 

RuGER,  Ch.  J.  The  sole  question  raised  upon  this  appeal  is 
whether  a  person  insured  forfeits  his  policy  by  omitting  to  pay 
annual  premiums  thereon  when  the  company  issuing  such 
policy  has  ceased  its  business,  transferred  all  of  its  assets  and 
become  insolvent. 

It  would  seem  to  be  an  inequitable  rule  that  would  require 
a  policy-holder  to  continue  for  years  in  the  payment  of  animal 
premiums  upon  a  life  insurance  policy  to  a  corporation  utterly 
unable  to  perform  its  obligation,  and  which,  by  its  situation,  is 
precluded  from  even  possibly  improving  its  condition  in  the 
future,  or  forfeit  all  that  he  has  previously  paid  in  performance 
of  his  contract. 

In  June,  1872,  the  Empire  Mutual  Life  Insurance  Company, 
having  been  in  business  about  three  years,  entered  into  a  con- 
tract with  the  Continental  Life  Insurance  Company,  whereby 
the  latter  agreed  to  reinsure  the  outstanding  risks  of  the  former 
at  a  specified  price,  which  amounted  in  the  aggregate  to  about 
$656,754:,  and  the  Empire  company  contracted  to  immediately 
relinquish  the  business  of  life  insurance,  and  do  whatever 
might  be  necessary  to  wind  up  its  affairs.  The  Empire  Mutual 
Life  Insurance  Company,  after  transferring  all  of  its  assets,  in- 
cluding its  interest  in  a  deposit  of  $100,000  in  the  State  insur 
ance  department,  to  the  Continental  Insurance  Company,  still 
owed  that  company,  on  such  contract,  over  $200,000,  which  it 
had  no  means  of  paying  and  never  has  paid. 
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Upon  the  heels  of  this  agreement  the  Empire  company  sur- 
rendered its  offices,  went  out  of  the  life  insurance  business, 
notified  the  comptroller  of  that  fact,  and  seven  yeai-s  thereafter 
was  dissol  ved  and  had  a  receiver  of  its  assets  appointed  at  the  suit 
of  the  attorney-general.  The  Continental  company  continued 
its  existence  until  the  year  1876,  when  it  also  became  insolvent 
and  was  dissolved  and  a  receiver  appointed  of  its  effects.  During 
the  period  of  its  existence  the  Continental  company  received 
such  of  the  policy-holders  of  the  Empire  as  consented  to  come 
in  and  accept  policies  from  it,  but  the  respondents,  on  this 
appeal,  refused  or  neglected  to  accept  new  policies  from  the 
Continental,  and  omitted  to  pay  their  annual  premiums  to  the 
officers  of  either  the  Continental  or  the  Empire  companies 
after  June,  1872. 

It  will  be  seen  that  policy-holders  in  the  Empire  com- 
pany, after  its  sale  to  the  Continental,  had  the  option  of  three 
alternatives,  either  to  continue  paying  premiums  to  the  nomi- 
nal officers  of  an  insolvent  corporation,  witli  the  certainty  of 
making  an  ultimate  loss,  or  to  accept  an  enforced  change  of 
policies  in  a  company  not  of  their  own  selection,  and  concerning 
whose  responsibility  they  knew  nothing,  or  to  rest  on  their 
claim  for  damages  against  the  company  with  whom  alone  they 
had  contracted,  and  who  had  voluntarily  disabled  itself  from 
performing  such  contract.  They  selected  the  latter  alterrtative, 
omitted  to  pay  any  further  premiums,  and  now  claim  damages 
for  a  breach  of  contract  by  the  Empire  company  in  June,  1872, 
asserting  the  measure  of  damages  to  be  the  value  of  their  poli- 
cies at  the  time  of  the  breach. 

If  the  insurer  has  violated  its  contract,  and  voluntarily  dis- 
abled itself  from  performance,  the  insured  is  doubtless  excused 
from  further  performance  or  offer  to  perform,  on  his  part,  and 
may  recover  such  damage  as  he  can  show  he  has  suffered. 

The  circumstance  that  an  insurance  company  is  authorized  by 
statute  to  effect  an  insurance  upon  its  outstanding  risks,  or 
is  permitted  to  discontinue  its  business,  and  wind  up  its 
affairs,  does  not  release  it  from  any  of  its  existing  obligations. 
There  is  no  principle  of  law  which  permits  an  insurance  com- 


110  The  People  v.  EMPtRB  Mux.  Life  Ins.  Co.    [March, 

Opinion  of  the  Court,  per  RuQKUi  Ch.  J. 

pany  any  more  than  a  private  individual  by  its  own  act  to 
avoid  the  performance  of  its  contracts,  and  the  provisions  of 
the  statute  in  question  were  intended  simply  to  empower  an 
insurance  company  to  protect  itself  by  voluntary  engagements 
with  others  from  eventual  or  continued  loss,  and  do  not  at  all 
concern  the  persons  with  whom  it  has  previously  contracted. 

An  insurance  company  has  no  power  to  turn  its  policy- 
holders against  their  consent  over  to  another  company,  and 
such  policy-holders  are  under  no  obligation,  in  order  to  protect 
their  legal  rights,  to  protest  against  an  effort  to  do  so. 

The  implied  contract  of  an  insurance  company  with  its 
policy-holders  is  that  it  will  continue  its  business,  keep  on  hand 
the  funds  required  by  law  for  the  security  of  its  patrons,  and 
remain  in  a  condition,  so  long  as  its  contracts  continue,  to  per- 
form its  obligations,  and  when  it  fails  to  do  this  it  has  broken 
its  engagements.  {People  v.  Security  Life  Ins.  &  Ann,  Co,^ 
78  K  Y.  125 ;  34:  Am.  Eep.  522.)  It  was  held  in  the  case«of 
Shaw  V.  The  Republic  Life  Li8.  Co.  (69  N.  Y.  286)  that  when 
an  insurance  company  announces  that  it  will  not  perform  its 
contract,  and  does  not  withdraw  such  announcement  before 
the  j)eriod  for  paying  premiums  arrives,  the  assured  is  excused 
from  paying  or  tendering  payment  of  premiums.  And  in 
AU'y-GerCl  v.  Guardian  Mutual  Life  Ins.  Co.  (82  N.  Y.  339) 
it  was  held  that  when  the  further  payment  of  premiums  is 
excused  by  the  insolvency  of  the  company  for  the  purpose 
of  enforcement,  the  policies  are  just  as  effectual  as  if  the 
premiums  had  been  paid.  The  rules  relating  to  the  rescission 
of  contracts  have  no  application  in  this  case ;  the  claim  of 
the  respondents  is  based  upon  the  validity  of  the  contract  and 
relates  to  its  enforcement.  By  virtue  of  their  position  they 
are  beneficiaries  of  the  funds  held  by  the  State  as  security 
for  policy-holders,  and  their  claims  follow  that  trust  fund 
into  the  hands  of  the  receiver,  and  are  first  entitled  to  be  paid 
therefrom. 

The  order  of  the  General  Term  should  be  affirmed,  with 
costs  to  be  paid  from  the  fund. 

All  concur. 

Order  affirmed. 
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In  tlio  Matter  of  the  Petition  of  William  A.  Riohter  to 

Vacate  an  Assessment. 

The  petition  upon  which  proceedings  were  instituted  to  vacate  an  assess- 
ment for  regulating  and  grading  a  street  in  the  citj  of  New  York,  author- 
ized bj  the  act  of  1871  (Chap.  226,  Laws  of  1871),  charged  in  substance 
that  the  commissioner  of  public  works  f randulentlj  combined  and  col- 
luded  with  the  contractors  to  let  the  contract  at  an  extravagant  price.  The 
contract  in  question  was  not  let  at  a  public  letting,  but  was  what  is  known 
as** a  special  contract,"  the  commissioner  having  invited  four  persons 
to  bid  for  the  work.  The  persons  so  invited  put  in  bids  for 
"filling,"  which  was  the  main  item,  ranging  from  $1.43  to  $1.60 
per  cubic  yard.  The  contract  was  awarded  for  $1.47.  The  petitioner 
upon  the  hearing  offered  in  evidence  the  **  bid-book"  of  the  department 
of  public  works,  containing  a  record  of  bids  received  for  public  lettings 
prior  and  subsequent  to  the  contract  in  question,  relating  to  streets  in 
the  same  vicinitj,  bj  which  it  appeared  that  filling  was  contracted  for 
at  prices  not  exceeding  eighty  cents  per  cubic  yard.  This  evidence  was 
rejected.  Held  error ;  tbat  the  commissioner,  in  the  absence  of  evidence 
to  the  contrary,  must  be  presumed  to  have  known  the  usual  prices  paid 
for  the  work,  and  the  evidence  was  competent  on  the  issue  of  fraud. 

Also  liM,  that  it  was  competent  as  bearing  upon  the  alleged  combination 
and  collusion  to  prove  the  bids  by  the  selected  bidders  for  the  other 
special  contract  work  and  the  contracts  awarded  therefor. 


(Argued  March  20, 1883 ;  decided  March  30, 1883.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  at  the  Febniary 
terra,  1883,  which  affirmed  an  oi-der  of  Special  Tenn  which 
denied  the  application  of  the  petitioner  above  named  to  vacate 
an  assessment  for  regulating  and  grading  Eighty-fourth  street 
in  the  city  of  New  York. 

The  material  facts  are  stated  in  the  opinion. 

Samuel  Hand  for  appellant.  It  was  error  to  reject  the  evi- 
dence offered  of  the  bids  for  tilling  on  previous  and  subsequent 
contracts  in  the  same  vicinity.  (23  Hun,  355 ;  85  N.  Y.  646 ; 
Ha/rrisoii  v.  Glover^  72  id.  451,  454 ;  CliquoHa  Champagne^  3 
Wall.  143;  Lush  v.  Dnm,  4  Wend.  313.)  The  require- 
ments of  the  ordinances  of  the  common  council  were,  by  force 


112      In  THE  Matteq  OF  THE  Petitiok  OP  EiGHTEH.  [March, 


Statement  of  case. 


of  the  several  statutes  authorizing  them,  as  obligatory  and 
inaadatorj  as  to  the  manner  of  contracting  for  public  works  as 
if  the  same  were  part  of  the  statutes  themselves.  {Smith  v. 
Mayovy  etc.j  10  N.  T.  608 ;  Hues  v.  Mayor,  etc.,  10  N.  Y. 
Leg.  Obs. ;  People,  ex  rcL  Dunsmore,  v.  Croton  Bd.,  6  Abb. 
Pr.  58 ;  People,  ex  rel.  Oummings,  v.  Croton  Aq,  Bd,,  26  Barb. 
240 ;  In  re  Merriam,  84  Ni  Y.  601 ;  Smith  v.  Mayor,  etc., 
10  id.  508.)  The  expression  in  the  act  of  1871  (Chap.  226)  "  in 
such  manner  as  by  him  shall  be  deemed  necessary  and  proper," 
did  not  relieve  the  superintendent  from  the  necessity  of  adver- 
tising and  letting  to  the  lowest  bidder.  {In  re  Weil,  83  N.  Y. 
•543;  In  re  Pohbins,  82  id.  131.)  It  is  not  open  to  question 
that  the  price  at  which  a*  contract  is  let  by  a  public  officer, 
when  he  lets  it  at  private  letting  instead  of  public  letting,  may 
be  evidence  of  fraud.  {Matter  of  Mead,  74  N.  Y.  216; 
Matter  of  RayTnond,  Barrett,  J.;  Lcmrence  v.  Mayor, 
opinion  of  Wheeler,  J.) 

D.  e/.  Dean  for  respondent.  The  failure  of  the  commis- 
sioner of  public  works  to  advertise  for  bids  and  proposals  for 
the  work  is  no  sufficient  ground  for  invalidating  the  assessment. 
(Laws  of  1861,  chap.  308;  Laws  of  1870,  chap.  137,  §  104; 
Greene  v.  Mayor,  60  N.  Y.  303;  People,  ex  rel.  Boss,  v. 
Brooklyn,  69  id.  605 ;  Kingsley  v.  BrooJdyn,  7  Abb.  N.  0. 
42;  affirmed,  78  N.  Y.  200;  Goodrich  v.  BusseU,  42  id. 
177-184.)  Chapter  226,  Laws  of  1871,  section  6,  confere  au- 
thority to  impose  the  assessment  for  the  expenditure  actually 
made  by  the  city  in  performing  the  work,  whether  incurred 
legally  or  otherwise.  {Brown  v.  The  Mayor,  63  N.  Y.  240 ; 
In  re  Van  Antwe?p,  66  id.  261 ;  Dillon  on  Mun.  Corp., 
§  46;  Iloyt  v.  Thompson,  19  N.  Y.  218 ;  Hasbroiick  v.  Mil- 
waukee^ 21  Wis.  217;  Ox^ilford  v.  SupWs  of  Chenango,  3 
Kern.  143;  Breioster  v.  Syracuse,  19  N.  Y.  116;  Howell  v. 
Buffalo,  37  id.  267  ;  50  id.  502.)  The  evidence  in  relation  to 
bids  to  regulate  and  grade  other  streets  during  the  years  1872 
and  1873  was  properly  excluded.  {Goicge  v.  Roberts,  53  N.  Y. 
619 ;  Jaeger  v.  KeVy,  52  id.  274 ;  Story  on  Eq.  Jur.,  §§  244, 
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245 ;  Damdson  v.  LitUe^  22  Penn.  St.  245-261 ;  Matter  of 
Eightieth  Sty  81  How.  199 ;  Kmgsley  v.  BrooJdyny  7  Abb. 
N.  C.  28-44.)  The  allegation  of  fraud  to  be  sufficient  should 
be  clear  and  explicit  (Moak's  Van  Santvoord's  Plead.  356  ; 
McMurray  v.  Thomaa^  5  How.  Pr.  14;  Ba/rher  v.  Morgcm^ 
61  Barb.  116.)  Mere  inadequacy  of  price  is  not  sufficient  to 
prove  fraud.  {Jaeger  v.  Kelly ^  62  N.  Y.  274  ;  Story  on  Eq. 
Jur.,  §§  244,  245 ;  Davidsm  v.  Little,  22  Penn.  St.  245-251 ; 
Matter  of  Eightieth  St.,  31  How.  199 ;  Kiixgeley  v.  Brooklyny 
7  Abb.  N.  C.  42.)  If  the  court  finds  that  there  was  any  such 
excess  in  the  cost,  or  extravagance  or  carelessness  in  the  matter 
of  contracting,  as  to  create  a  reasonable  suspicion  of  bad  faith, 
the  only  remedy  to  which  the  petitioners  would  be  entitled 
would  be  a  reduction  in  proportion  to  the  amount  to  which 
the  expense  had  been  thus  unlawfully  or  negligently  increased. 
(Laws  of  1870,  chap.  383,  §  27 ;  In  re  Merriam,  84  N.  Y. 
596 ;  In  re  Met.  OasMglU  Co.y  85  id.  626 ;  In  re  PeUon,  id. 
661.)  The  power  to  reduce  and  modify  the  amount  according 
to  the  merits,  as  shown  by  the  proof,  is  inherent  in  the  court 
without  the  aid  of  the  statute  of  1870.  {In  re  St.  Joseph^s 
Asylum,  69  N.  Y.  353 ;  In  re  Merriam,  84  id.  651.) 

Per  Curiam,  The  assessment  in  question  was  for  the  regu- 
lating and  grading  Eighty-fourth  street,  authorized  by  chapter 
226,  Laws  of  1871.  The  petition  alleged  that  the  work  was 
let  at  grossly  extravagant  prices,  greatly  in  excess  of  the  usual, 
ordinary  and  market  prices  for  such  work,  and  much  greater 
than  the  prices  for  similar  work  in  the  same  and  other  portions 
of  the  city,  paid  to  contractors  under  contracts  let  at  public  let- 
tings  by  the  commissioner  of  public  works,  and  his  predeces- 
sor in  office,  and  "  that  the  officer  by  whom  the  contract  (in 
question)  was  made,  well  knowing  these  facfs,  and  in  violation 
of  his  duty  in  the  premises,  and  in  pursuance  of  a  corrupt  con- 
spiracy and  combination,  let  the  contract  for  this  and  similar 
work  to  a  ring  of  contractors  at  the  aforesaid  extravagant 
prices," 

These  allegations,  fairly  construed,  charge,  that  the  commis- 
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sioner  combined  and  colluded  with  the  contractors  in  commit- 
ting a  fraud  upon  the  public  and  property  owners  in  the  letting 
of  the  contract  in  question  at  an  extravagant  price,  and  any 
proof  tending  to  support  the  charge  wds  admissible.  The  con- 
tract in  question  was  known  as  a  special  contract.  '  It  Was  not 
let  at  a  public  letting.  The  commissioner  of  public  works  in 
the  fall  of  1872  invited  four  persons,  among  whom  was  the 
contractor  in  this  case,  to  bid  for  work  authorized  by  the  act 
referred  to,  on  a  large  number  of  streets,  including  Eighty- 
fourth  street.  The  persons  so  invited  put  in  bids  for  the  several 
pieces  of  work,  and  for  fiUing^  which  was  the  main  item, 
the  bids  ranged  from  $1.43  to  $1.60  per  cubic  yard.  The 
contract  for  the  work  on  Eighty-fourth  street  was  awarded  No- 
vember 19,  1872,  at  the  price  for  filling,  of  $1.47  per  cubic 
yard.  Several  witnesses  called  by  the  petitioner,  acquainted 
with  the  value  of  such  work,  testified  that  a  fair  price  for  fill- 
ing was  from  sixty  to  seventy  cents  per  cubic  yard. 

No  work  under  any  of  the  contracts  was  commenced  until 
October,  1873,  nearly  a  year  after  the  contract  in  question  was 
let.  The  petitioner  offered  in  evidence  the  bid  book  of  the 
department  of  public  works,  which  contained  a  record  of  all 
bids  received  in  pursuance  of  public  advertisement,  for  regu- 
lating and  grading  streets  and  avenues  during  the  years  1872 
and  1873,  both  prior  and  subsequent  to  the  letting  of  the  con- 
tract in  question  (where  filling  was  required  and  bid  for),  and 
relating  to  streets  in  the  vicinity  of  Eighty-fourth  street,  and  in 
the  upper  parts  of  the  city,  and  of  the  contracts  upon  such  pro- 
posals. By  these  contracts  it  appeared  that  the  filling  was  con- 
tracted for  at  a  price  not  exceeding  eighty  cents  per  cubic 
yard. 

The  petitioner  also  offered  in  evidence  the  bid  book  of  spe- 
cial contracts  containing  the  bids  by  the  four  selected  contract- 
ors, for  the  grading  and  regulating  of  the  streets  regulated  and 
graded  under  the  act  of  1872,  as  to  which  bids  were  specially 
invited,  as  before  stated,  and  he  also  offei'ed  in  evidence  the 
awards  made  thereon.     This  evidence  last  referred  to  (the  par- 
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tdculare  of  which  are  disclosed  by  the  record)  would  justify  an 
inference  of  a  prior  arrangement  between  the  several  bidders 
in  respect  to  their  bids.  Five  of  the  contracts  were  awarded  to 
one  of  the  bidders,  four  to  each  of  two  others,  and  one  to 
another. 

The  court  at  Special  Term  rejected  both  classes  of  evidence. 
We  think  the  evidence  offered  was  admissible  upon  the  issue  of 
fraud.  The  commissioner  of  public  works,  in  the  absence  of 
evidence  to  the  contrary,  must  be  presumed  to  have  known  of 
the  usual  prices  paid  for  filling  at  or  about  the  time  the  special 
contracts  were  made  under  contracts  let  at  public  lettings^ 
and  the  bids  made  for  such  work  were  some  evidence  of 
the  fair  value  of  this  work.  If  he  knew  that  the  prices 
in  the  special  contracts  were  grossly  extravagant,  it  would 
be  a  fact  bearing  upon  the  alleged  fraud.  So  also  it  was 
competent,  as  bearing  upon  the  alleged  combination  and 
confederacy,  to  prove  the  other  bids  by  the  selected  bidders  for 
the  special  contract  work,  and  the  contracts  awarded  therefor. 
If  an  inspection,  of  those  bids  would  suggest  an  arrangement 
between  the  several  bidders,  and  it  should  be  found  that  the 
commissioner  of  public  works  was  put  upon  inquiry,  the 
petitioner  was  entitled  to  tlie  benefit  of  this  evidence. 

We  express  no  opinion  as  to  the  force  of  the  evidence  offered, 
but  we  think  the  judge  erred  in  rejecting  it  as  he  did  on  the 
ground  that  it  was  irrelevant  and  incompetent.  This  evidence 
is  subject  to  explanation,  and  it  is  not  impossible  that  it  may 
be  shown  that  it  is  entirely  consistent  with  good  faith  on  the 
part  of  the  commissioner  of  public  works  in  letting  the  con- 
tract in  question,  but  this  can  only  be  determined  when  all  the 
competent  evidence  offered  has  been  received  and  considered. 

Without,  therefore,  considering  the  other  questions,  we  are  of 
opinion  that  upon  the  ground  that  competent  evidence  was  re- 
jected the  orders  of  the  Special  and  General  Terms  should  be 
reversed,  and  that  the  case  should  go  back  for  rehearing. 

Orders  of  Special  and  General  Terms  reversed,  and  .  a  re- 
hearing ordered. 

All  concur. 

Orders  reversed. 
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08    llA 

181.J2S  In  the  Matter  of  the  Petition  of  the  Trustees  of  the  Lbakb 
AND  Watts  Obphan  Home  in  the  Crrr  of  New  York,  to 
Vacate  an  Assessment. 

The  provision  of  the  act  of  1873,  entitled  "  An  act  to  provide  for  the  Eastern 
boulevard  in  the  city  of  New  York,  and  in  relation  to  certain  alterations 
of  the  map  or  plan  of  said  city,  and  certain  local  improvements'^  (§  4,  chap. 
528,  Laws  of  1873),  authorizing  the  department  of  public  parks  to  do 
the  work  **  of  regulating,  grading  or  otherwise  improving  Tenth 
avenue,"  authorized  the  construction  of  a  sewer  in  said  avenue. 

Under  said  provision  the  department  was  authorized  to  do  the  work  of  con- 
structing such  a  sewer,  or  any  part  thereof,  by  day's  work. 

In  proceedings  to  vacate  an  assessment  for  the  construction  of  such  a  sewer, 
hHd,  that  in  the  absence  of  evidence  that  there  was  no  connection  or  re- 
lation between  the  portion  of  Tenth  avenue  specified  in  the  act  and  the 
Elastern  boulevard,  for  the  purpose  of  sustaining  the  constitutionality  of 
the  act,  the  connection  was  to  be  assumed ;  and,  therefore,  that  said 
act  was  not  violative  of  the  provision  of  the  State  Constitution  (Art.  3, 
§  16),  declaring  that  no  local  or  private  act  shall  contain  more  than  one 
subject,  and  requiring  that  to  be  expressed  in  the  title. 

The  greater  portion  of  the  work  was  done  by  day's  work.  It  appeared  that 
rock  excavation  cost  over  $14  per  cubic  yard,  pipe  culvert  $7.05  per 
lineal  foot,  and  brick  sewer  $25  per  lineal  foot,  while  the  fair  value  was 
rock  excavation  $4  per  cubic  yard,  pipe  culvert  $1^  per  lineal  foot  and 
brick  sewer  $4.55  per  lineal  foot,  ffeid,  that  the  evidence  disclosed  not 
merely  a  case  of  improvidence  and  extravagance,  but  sufficiently  estab- 
lished fraud  or  irregularity. 

But  held,thtkt  the  petitioner  was  not  entitled  to  have  the  assessment  wholly 
vacated  ;  and  that  an  order  reducing  it,  by  striking  out  the  amount 
added  by  reason  of  such  fraud  or  irregularity,  was  proper. 

Also  held,  that  an  objection  that  the  petition  contained  no  averments  of 
fraud  afiectiug  the  assessment,  not  having  been  taken  at  Special  Term, 
would  not  be  heard  here. 

(Argued  March  20,  1883  ;  decided  March  80, 1883.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  2, 1882, 
which  affirmed  an  order  of  Special  Term  which  reduced  an 
assessment  upon  certain  lots  of  the  petitioner  in  the  city  of 
New  York  for  constructing  a  sewer  in  Tenth  avenue  in  said 
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city  between  One  Hundred  and  Tenth  and  One  Hundred  and 
Fourteenth  streets. 

The  material  facts  are  stated  in  the  opinion. 

John  01  Shaw  for  appellant.  The  work  done  in  the  year 
1875  by  day's  work  was  illegal  and  unauthorized,  being  in 
violation  of  the  ninety-third  section  of  the  charter  of  1873,  and 
cannot  be  the  foundation  of  a  valid  assessment.  {In  re 
Emigrcmt  Sav.  B%  75  K  Y.  388  ;  In  re  EoVbins,  82  id.  131 ; 
In  re  Weil^  83  id.  543 ;  In  re  Stephena^  26  Hun,  22 ;  In  re 
HoUy,  25  id.  119  ;  In  re  Lange,  85  N.  T.  307.)  Chapter  528 
of  Laws  of  1873,  is  unconstitutional  so  far  as  regards  the  last 
provision  relating  to  Tenth  avenue,  being  in  violation  of  article 
3,  section  16  of  the  Constitution.  {People  v.  HilU^  35  N.  Y. 
449  ;  People  v.  Commas  of  Highways^  53  Barb.  70 ;  People 
v.  Com.  Council  of  BrooTdyn^  13  Abb.  [N.  S.]  121 ;  People 
V.  Briggs,  50  N.  Y.  553 ;  Matter  of  SackeU  St.,  74  id.  95 ; 
Matter  of  Roberts,  89  id.  618 ;  In  re  Eager,  46  id.  100 ;  Coffin 
V.  McLean,  80  id.  564 ;  In  re  jEmigrant  Sa/o.  B%  75  id.  388.) 
The  case  presents  a  clear  and  unmistakable  case  of  fraud.  {In 
re  Mead,  74  N.  Y.  220.)  The  petitioner  is  not  liable  to  be 
assessed  even  for  the  fair  value  of  the  work  as  claimed  by 
the  city,  the  same  having  been  done  in  violation  of  law  or 
under  such  circumstances  as  to  amount  to  a  fraud.  {In  re 
Haymond,  21  Hun,  229 ;  In  re  Bobbins,  82  N.  Y.  131 ;  In  re 
Stephens,  26  Hun,  22.) 

D.  J.  Dean  for  respondent.  The  commissioner  of  public 
works  was  clothed  with  full  power  to  build  the  sewer  in  ques- 
tion by  day's  work.  (Laws  of  1873,  chap.  528,  §  4.)  The  ob- 
jection of  fraud  in  incurring  the  expense  is  not  available  to  the 
petitioner  here.  (Moak's  Van  Santvoord's  Pleading,  316 ;  Mo- 
Murray  V.  Thomas,  5  How.  Pr.  14 ;  Barber  v.  Morgan,  51 
Barb.  116.)  Mere  excess  of  cost  will  not  show  fraud,  and  col- 
lusion must  be  proved.  {Jaeger  v.  KeiUy,  52  N.  Y.  274 ;  Story's 
Eq.  Jur.,  §§  244,  245  ;  Davidson  v.  lAMe,  22  Penn.  St.  245, 
251 ;  In  re  Eightieth  St.,  31  How.  99  ;  Kingsley  v.  BrooTdyn, 
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7  Abb.  N.  C.  42.)  The  objection  to  the  constitutionality  of 
the  act  is  not  available  to  the  petitioner,  not  being  stated  in  the 
petition.  {RicKs  Case^  12  Abb.  118  ;  MUler^s  Casey  id.  121 ; 
Hom^a  Case,  id.  124 ;  In  re  Eager,  46  N.  Y.  109.)  The  title 
is  quite  sufficient  to  fulfill  the  constitutional  requirement. 
{MatUr  of  DepH  Pub.  Parks,  86  N.  Y.  440 ;  Matter  of 
SackeU  St,,  74  id.  95 ;  Harris  v.  People,  59  id.  599 ;  Matter 
of  Mayer,  50  id.  606 ;  People  v.  Briggs,  id.  653.)  If  the 
commissioner  of  public  works  was  authorized  to  do  the  work 
by  day's  work,  the  utmost  extent  of  the  petitioner's  grievance  is 
the  increase  in  cost  of  the  work  done  under  that  system,  above 
the  fair  and  reasonable  value  thereof.  {In  re  MerriaAn,  84 
N.  Y.  596  ;  In  re  Mut.  L.  Jns.  Co.,  89  id.  530.) 

Eabl,  J.  The  cost  of  the  work  for  which  the  assessment  in 
question  was  made  was  $35,214.25.  Of  this  sum  $16,292.60 
was  assessed  upon  the  property  owners,  and  $18,921.65  upon 
the  city.  The  sum  of  $33,804.78  was  the  expense  of  work 
done  by  day's  work,  and  $1,318.47  was  the  expense  of  work 
done  by  contract.  The  cost  of  work  done  by  day's  work  was 
as  follows : 

1350  cubic  yards  of  rock  excavation  at  $14,  087,    $19,  018  86 

1  receiving  basin 363  22 

23.93  lineal  feet  12-inch  pipe  at  $7.05 168  79 

562.17  lineal  feet  brick  sewer  at  $25.35 14,  253  91 

Total $33, 804  78 


• 


The  work  done  by  contract  let  at  a  public  bidding  was : 

2  receiving  basins  at  $95  each $190  00 

10  lineal  feet  12-inch  pipe  at  70c 7  00 

433  lineal  feet  of  brick  sewer  at  $2.59 1, 121  47 

Total $1,318  47 


tc 
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All  the  evidence  upon  both  sides  showed  that  the  expense  of 
the  work  done  by  day's  work  was  very  extravagant,  largely, 
several  times  in  excess  of  what  the  work  ought  to  have  cost.  It 
was  found  by  the  judge  at  the  Special  Term,  that  the  fair  value 
for  the  rock  excavation  per  yard  was  $4  ;  the  brick  sewer  $4.55 
per  lineal  foot,  the  pipe  culvert  $1.50  per  lineal  foot,  and  the  re- 
ceiving basins  $125  each ;  and  he  ordered  a  reduction  of  the 
assessment  based  upon  those  figures.  Both  parties  have  ap- 
pealed,  the  petitioner  claiming  that  the  assessment  should  have 
been  entirely  vacated,  and  the  city  that  no  reduction  whatever 
should  have  been  made. 

We  are  of  opinion  that  the  department  of  public  works 
was  authorized  to  construct  this  sewer  by  .virtue  of  section  4, 
chapter  528  of  the  Laws  of  1873,  which  contains  thefoUowing 
provision :  "  The  department  of  public  works  is  hereby 
authorized  to  contract  for  and  let  to  the  lowest  bidder  the  work 
of  regulating,  grading  and  otherwise  improving  Tenth  avenue 
between  the  said  One  ^undred  and  Tenth  street  and  Manhattan 
avenue,  so  as  to  connect  both  of  said  boulevards,  requiring  in 
such  contract  adequate  security  in  addition  to  that  now  required 
by  law  for  the  proper  protection  of  and  against  danger  to  the 
Croton  aqueduct.  Should,  however,  the  commissioner  of  the 
said  department  deem  it  more  advisable  for  the  interest  of  the 
public  and  for  the  better  protection  of  the  Croton  aqueduct, 
to  do  the  said  work,  or  any  part  thereof,  by  day's  work,  then  he 
is  so  authorized  to  do,  and  in  such  manner  as  may  be  approved 
by  the  chief  engineer  of  the  Croton  aqueduct  department." 

It  is  true  that  there  are  no  express  words  in  the  section  au- . 
thorizing  the  construction  of  the  sewer ;  but  we  may  take  notice 
of  the  fact  that  sewers  in  the  city  of  New  York  are  incidents 
of  the  streets  constructed,  in  part  at  least,  for  the  pur- 
pose of  draining  the  streets  and  protecting  them  against  water. 
They  are  generally  to  be  found  in  all  the  principal  streets  of 
the  city.  They  are  laid  below  the  pavements  of  the  streets,  and 
unless  they  are  constructed  before  the  streets  are  regulated, 
graded  and  paved,  the  streets  would  have  to  be  torn  up  and  the 
pavement  removed  in  order  to  construct  them.     And  hence  we 
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think  that  the  words,  "  regulating,  grading  and  otherwise  improv- 
ing Tenth  avenue,"  are  sufficiently  broad  to  authorize  the  con- 
struction of  a  sewer  in  the  avenue. 

The  claim  on  the  part  of  the  petitioner,  that  the  department 
of  public  works  was  not  authorized  to  do  any  of  the  work  by 
the  day  is  not  well  founded.  It  is  too  clear  for  dispute,  that 
express  authority,  in  plain  language,  was  given  to  do  the  work 
by  day's  work  if  the  department  of  public  works  should  deem 
that  method  more  advantageous  for  the  interest  of  the  public, 
and  the  better  protection  of  the  Croton  aqueduct. 

We  are  of  opinion  that  chapter  528  was  not  in  violation 
of  section  16  of  article  3  of  the  Constitution.  The  title  of  the 
act  is  as  follows :  ".  An  act  to  provide  for  the  Eastern  boule- 
vard in  the  city  of  New  York,  and  in  relation  to  certain  alter- 
ations of  the  map  or  plan  of  said  city,  and  certain  local  improve- 
ments in  connection  therewith  to  amend  chapter  626  of  the  Laws 
of  1870."  The  subject  of  this  act,  as  expressed  in  its  title,  is  the 
Eastern  boulevard  and  the  alteration  of  the  map  or  plan 
of  the  city,  and  certain  local  improvements  so  far  as  they 
are  connected  with  the  boulevard.  All  the  work  author- 
ized by  the  act  was  part  of  one  improvement,  one  system. 
By  referring  to  chapter  626  of  the  Laws  of  1870,  and  to  sec- 
tion 4  of  chapter  528  it  appears  that  Tenth  avenue  above  One 
Hundred  and  Tenth  street  was  in  some  way  connected  with 
the  Eastern  boulevard  and  was  expected  to  be  used  therewith. 
It  was  to  be  improved  so  as  to  connect  the  two  portions  of  the 
boulevard.  How  intimate  or  important  its  connection  was 
does  not  precisely  appear.  There  is  no  proof,  however,  showing 
that  it  had  no  connection  with,  or  relation  to,  the  boulevard, 
and  for  the  purpose  of  sustaining  the  constitutionality  of  the  act 
we  must  assume  that  it  had.  Hence  there  was  but  one  subject 
and  the  title  was  sufficient  within  the  following  authorities. 
{Matter  of  Mayer^  50  N.  T.  504;  People^  ex  rel.  City  of 
Rochester^  v.  Briggs^  id.  553  ;  Harris  v.  People^  59  id.  599  ; 
Matter  of  Sackett  Street^  74  id.  95  ;  Matter  of  the  Department 
of  Public  ParJcs^  86  id.  440.)  Assuming,  therefore,  that  the 
petitioner  has  the  right  under  his  petition  to  raise  this  consti- 
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tutional  objection,  we  are  of  the  opinion  that  it  is  not  well 
founded. 

We  think  fraud  or  irregularity  was  sufficiently  established. 
An  expenditure  of  $14  per  cubic  yard  for  rock  excavation 
which  should  have  cost  but  $4 ;  of  $7  per  foot  for  pipe  which 
should  have  cost  but  $1.50 ;  of  $25.35  per  lineal  foot  for  brick 
sewer  which  should  have  cost  but  $4.55,  shows  not  merely  a 
case  of  improvidence  and  extravagance,  but  very  satisfactorily 
that  there  was  either  gross  fraud,  imposition,  mistake  or  irregu- 
larity, and  :^ully  justifies  the  finding  of  the  court  at  Special 
Terra.  If  the  difference  in  the  prices  had  been  such  only  as 
could  fairly  be  accounted  for  upon  the  theory  that  the  work 
had  been  merely  improvidently,  or  perhaps  extravagantly  done, 
a  case  would  not  have  been  made  for  the  interference  of  the 
court.  But  here  there  was  more,  and  the  facts  lead  irresistibly 
to  the  conclusion  that  there  was  either  fraud  or  some  unex- 
plained irregularity. 

The  claim  of  the  petitioner  that  the  assessment  should  have 
been  entirely  vacated  is  uot  well  founded.  All  it  can  ask 
under  the  statutes  is,  that  the  amount  which  has  been  added  to 
his  assessment,  otherwise  valid,  by  fraud  or  irregularity,  should 
be  eliminated  therefrom,  and  this  relief  the  Special  Term 
granted. 

It  is  claimed  on  the  part  of  the  city  that  there  is  no  allega^ 
tion  in  the  petition  of  any  fraud  affecting  the  assessment.  The 
allegation  in  the  petition  is  quite  imperfect,  but  no  objection  to 
its  sufficiency  appears  in  the  record  to  have  been  taken  at  the 
Special  Term,  and  hence  the  objection  should  not  be  listened 
to  here. 

We  do  not  understand  the  city  to  complain  of  the  amount 
of  the  reduction  of  the  assessment,  in  case  any  reduction  is 
proper. 

We  are,  therefore,  of  the  opinion  that  the  order  appealed 
from  should  be  affirmed,  without  costs  to  either  party  in  this 
court. 

All  concur. 

Order  affirmed. 
SicKELS  —  Vol.  XLVII.        16 
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92  122  William  D.  Mead,  Respondent,  v.  Patrick  F.  Shea,  as  Execu- 
j^58  8»9  tor,  etc.,  Appellant. 

A  request  to  tlie  court  on  trial  to  rule  as  to  the  order  in  which  counsel 
shall  address  the  jury  can  only  properly  be  made  after  the  whole  eyi- 
dence  "has  been  presented. 

Plaintiffs  complaint  stated  two  causes  of  action,  one  upon  two  promissory 
notes  indorsed  by  S.,  defendant's  testator,  the  other  for  goods  sold.  To 
the  first  defendant  pleaded  payment,  to  the  second  a  general  denial. 
Plaintiff  opened  the  case  and  gave  evidence  as  to  both  causes,  of  action. 
After  the  evidence  had  been  substantially  closed  defendant's  counsel 
moved  for  judgment  on  the  last  cause  of  action.  To  this  the  court  re. 
plied,  '*  my  impression  is  there  is  not  evidence  to  warrant  a  recovery.  I 
think  I  shall  so  direct  the  jury.'*    No  further  request  as  to  that  cause  of 

I 

action  was  made,  and  no  exception  was  taken  to  the  omission  of  the 
court  to  rule  on  the  request.  Said  counsel  then  stated  to  the  court  "  we 
have  established  the  affirmative  of  the  issue."  The  court  replied,  "  I 
think  not,  I  think  the  pleadings  control  that."  To  which  said  counsel 
excepted.  Some  further  evidence  was  given  by  defendant,  and*  the  court, 
in  submitting  the  case  to  the  jury,  withdrew  from  their  consideration  the 
claim  for  goods  sold.  Held,  that  the  colloquy  between  court  and  counsel 
did  not  amount  to  a  claim  or  denial  of  the  right  of  the  latter  to  the  clos- 
ing address  to  the  jury  ;  but  conceding  this,  the  court  properly  declined  to 
allow  the  right,  as  at  the  time  nothing  had  occurred  which  prevented 
the  final  submission  to  the  jury  of  the  issue  as  to  the  second  cause  of 
action,  and  there  was,  therefore,  at  the  time  the  request  was  made  an 
issue  undisposed  of  as  to  which  plaintiff  had  the  af^rmative  and  the 
right  to  close . 
It  appeared  that  H.,  in  the  spring  of  1876,  doing  business  in  the  name  of 
his  wife,  purchased  stone  of  plaintiff  to  the  amount  of  $800,  giving  in 
payment  her  notes  indorsed  by  S.,  which  were  renewed  from  time  to 
time  until  April  7, 1877,  when  the  notes  in  suit  were  given.  In  October, 
1876,  the  H.'s  purchased  another  lot  of  stone  of  plaintiff,  and  on  the  27th 
of  the  month  Mrs.  H.  delivered  to  him  an  order  on  R.  for  $800,  which 
was  accepted  and  paid  in  the  spring  and  summer  of  1877.  The 
H.'s  both  testified  that  this  order  was  given  in  payment  of  the  notes  in- 
dorsed by  S.  Plaintiff  testified  in  his  own  behalf  that  the  order  was 
given  to  apply  on  the  October  purchase.  Plaintiff  was  permitted  to  prove, 
as  bearing  upon  the  credibi,1ity  of  the  H.'s,  their  letters  and  declara- 
tions as  to  the  purchases  and  the  manner  of  payment  written  and  made 
both  before  and  after  the  giving  of  the  order.  Held,  that  the  evidence 
was  properly  received.  Also  that  the  objection  that  as  the  evidence 
tended  to  contradict  the  testimony  of  the  H.'b  their  attention  should  have 
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first  been  called  to,  and  thej  interrogated  in  regard  thereto  oould  not  be 
presented  here,  it  not  having  been  raised  on  the  trial. 

(Argaed  March  22,  1888 ;  decided  March  30,  1888.) 

Appbla^l  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  September  6, 
1882,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict. 

The  natnre  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Jesse  Johnson  for  appellant.  The  transactions  between  Mead 
and  Henright,  subsequent  to  October  25,  1876,  were  clearly 
irrelevant  and  improper  as  evidence  against  Shea.  (1  Wharton 
on  Evidence,  §§  551,  566 ;  1  Greenleaf  on  Evidence,  §  462 ; 
Bullis  V.  Montgomery,  60  N.  T.  352,  358,359;  Anderson  v. 
R.  i&  W.  JR.  R,  Co.,  54  id.  340-34:3 ;  Qandolfo  v.  Ajppleion, 
40  id.  533,  539  ;  Worrill  v.  Parmerlee,  1  id.  519,  521;  Wil. 
son  V.  Wilson,  4  Abb.  Ct.  App.  Dec.  621 5  Happy  v.  Mosher, 
48  N.  Y.  313,  320.)  The  defendant,  at  the  close  of  the  testi- 
mony, was  entitled  to  the  affirmative  in  the  summing  up  to  the 
jnry.  {Houghton  v.  Townsend,  8  How.  441 ;  MoKyring  v. 
BuU,  16  N.  Y.  297 ;  MiUerd  v.  Tham,  56  id.  402  ;  JilweU  v. 
Ohamberlain,  31  id.  611 ;  DeGraffv.  Carmichael,  13  Hun,  129.) 

Joseph  M.  Lawson  for  respondent.  Plaintiff  was  properly 
allowed  to  close  the  case.  {Huntingto7i  v.  Conkey,  33  Barb. 
818,  227,  228 ;  Fry  v.  BenneU,  28  K  Y.  324,  329  ;  Elwell 
V.  Chamberlain,  31  id.  611,  620 ;  DeOraff  v.  Carmichael,  13 
Hun,  129 ;  MiUerd  v.  Therm,  56  N.  Y.  402 ;  Murray  v.  N. 
T.  L.  Ins.  Co.,  85  id.  236.) 

KuGEK,  Ch.  J.  The  defendant  seeks  to  reverse  the  judg- 
ment in  this  action,  because  he  was  not  permitted  to  make  the  clos- 
ing argument  to  the  jury.  The  question  was  claimed  to  have 
been  raised  by  the  following  colloquy  towards  the  close  of  the 
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evidence.  Defendant's  counsel,  "  I  desire  further  that  we  have 
established  that  we  have  the  affirmative  of  the  issue."  The 
court,  "  I  think  not.     I  think  the  pleadings  control  that." 

"  Exception  by  defendant's  counsel." 

We  think  that  it  might  very  well  be  said  that  this  language 
neither  constitutes  a  daim  nor  a  denial  of  the  right  of  either 
party  to  address  the  jury.  The  right  to  deliver  the  closing 
address  might  be  one  of  the  consequences  of  the  proposition 
suggested  to  the  court,  but  it  is  not  embraced  in  the  language 
used  by  the  counsel.  Even  after  this  ruling  by  the  court 
further  evidence  was  given  in  the  case  by  the  defendant,  and  a 
request  that  the  court  should  rule  on  the  order  in  which  counsel 
should  address  the  jury,  could  only  properly  be  made  after  the 
whole  evidence  had  been  presented.  But  we  think  there  was 
another  ground  upon  which  the  court  might  have  properly 
declined  to  allow  the  defendant  the  right  of  making  the  clos- 
ing address.  Issues  were  formed  by  the  pleadings  upon  two 
causes  of  action,  and  they  were  both  tried  together.  The  tirst 
was  upon  two  promissory  notes,  to  which  the  defendant  pleaded 
payment.  The  second  was  upon  a  sale  of  merchandise  ;  to  this 
the  defendant  pleaded  a  general  denial. 

The  plaintiff  opened  the  case  to  the  jury  and  gave  evidence 
tending  to  establish  both  causes  of  action.  The  defendant  gave 
evidence  tending  to  establish  a  defense  to  both  claims.  After 
the  evidence  had  been  substantially  closed,  the  defendant 
moved  for  judgment  on  the  last  cause  of  action.  To  this  motion 
the  court  replied  :  "  My  impression  is  there  is  not  evidence  to 
warrant  a  recovery.  I  tliink  I  shall  so  direct  the  jury,  not 
sufficient  evidence  to  warrant  a  recovery  for  the  bill  of  $68.81." 
No  further  request  relating  to  that  cause  of  action  was  made 
by  the  defendant's  counsel,  neither  did  he  except  to  the  omis- 
sion of  the  court  to  rule  upon  his  request,  although  the  court 
finally  excluded  this  claim  from  the  consideration  of  the  jury. 
At  this  time  nothing  had  occurred  which  precluded  the  court 
from  finally  submitting  it  to  the  jury.  It  was  obviously  im- 
proper for  the  court  to  rule  finally  upon  that  question  until  it 
had  heard  the  plaintiff's  counsel  in  relation  thereto. 
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It  thus  appears  that  at  the  time  when  the  defendant  presented 
his  request  to  the  court  to  have  the  final  address  to  the  jury, 
there  was  an  issue  in  the  case  undisposed  of  upon  which  the 
plaintiff  held  the  affirmative,  and  therefore  had  the  right  to 
close.  We  think  the  question  was  properly  disposed  of  by  the 
court  below. 

It  is  claimed  by  the  defendant  that  the  court  erred  in  admit- 
ting certain  evidence  offered  by  the  plaintiff  under  the  plea  of 
payment.  It  appeared  in  evidence  that  one  Henry  Henright, 
doing  business  at  Brooklyn,  in  the  name  of  his  wife,  Bridget 
Henright,  purchased  of  the  plaintiff,  in  the  spring  of  1876,  a 
quantity  of  stone  of  the  value  of  about  $800,  that  he  gave  in 
payment  for  this  stone  Bridget  Henright's  notes  indorsed  by 
the  defendant  Shea,  that  these  notes  ran  along  and  were  re- 
newed from  time  to  time  until  April  7,  1877,  when  the  two 
notes  in  suit,  and  a  third  note  for  about  $279,  was  given  by 
Shea  to  take  up  the  prior  notes. 

It  also  appeared  that  in  October,  1876,  the  plaintiff  sold  an- 
other lot  of  stone  to  the  Henrights,  amounting  to  about  $1,035, 
and  that  on  the  25th  day  of  October,  1876,  Bridget  Henright 
delivered  to  the  plaintiff  an  order  on  one  Russell,  which  the 
latter  afterward  accepted  for  $800,  and  which  was  paid  in  the 
spring  and  summer  of  1877. 

Upon  the  trial  Henry  and  Bridget  Henright  were  called  as 
witnesses  for  the  defendant,  and  both  testified,  among  other 
things,  that  the  $800  order,  upon  Russell,  was  given  to  the 
plaintiff  in  payment  of  the  Shea  notes,  and  that  at  the  time 
they  expressed  their  gratification  at  being  able  to  discharge 
Shea  from  his  obligation,  because  he  had  done  so  much  for 
tliem.  It  did  not  appear  that  they  ever  asked  Mead  to  return 
the  Shea  notes,  but  it  did  appear  that  six  months  after  this 
alleged  payment,  Shea  gave  the  two  notes  in  suit  and  also  an- 
other note  for  about  $279,  which  he  paid  in  October,  1877.  It 
also  appeared  tliat  the  Henrights  did  not  inform  Shea,  although 
living  in  the  same  city  with  him,  of  the  alleged  payment  until 
after  the  commencement  of  this  action  in  January,  1879. 

The  plaintiff  testified,  in  his  own  behalf,  that  the  $800  order 
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was  given  to  apply  upon  the  purchase  of  stone  made  in  October, 
1876,  and  that  nothing  was  said  about  applying  it  upon  the 
Shela  notes. 

The  only  question  left  to  the  jury  was  which  of  these  two 
versions  was  true.  It  is  obvious  that  any  evidence  legitimately 
tending  to  affect  or  impair  the  credibility  of  either  of  the  wit- 
nesses would  not  only  be  important  but  also  competent  and 
relevant  to  the  issue. 

The  evidence  objected  to  was  offered  by  the  plaintiff  and 
related  to  letters  written  by  and  acts  and  declarations  of  the 
Henrights  both  before  and  after  the  time  of  the  alleged  pay- 

■ 

ment. 

The  letters  and  negotiations  between  the  Henrights  and 
plaintiff,  relating  to  the  purchases  of  stone  and  the  manner  of 
its  payment,  occurring  before  the  date  of  the  alleged  payment, 
were  objected  to  by  the  defendant  upon  the  ground  of  their 
immateriality  alone.  The  court  admitted  the  testimony  only 
as  affe(;£ing  the  credibility  of  the  witnesses  ;  —  we  think  it  was 
competent,  not  only  upon  that  ground,  but  also  as  part  of  the 
res  geatm^  and  that,  therefore,  the  objection  was  properly  over- 
ruled. 

While  the  subsequent  acts  and  declarations  of  the  same  wit- 
nesses, inconsistent  with  the  testimony  given  by  them  on  the 
trial,  could  not  be  shown  as  evidence  in  chief  or  as  establishing 
the  truth  of  what  was  then  said  or  done  by  them,  yet  the  proof 
was  competent  as  bearing  upon  the  credibility  of  the  witnesses 
and  the  probabilities  of  the  transaction  relating  to  the  alleged 
payment  as  testified  to  by  them.  If  the  delivery  of  the  order 
to  Mead  operated  as  a  payment  upon  the  Shea  notes  at  the  time 
it  was  made,  the  subsequent  conduct  or  acts  of  the  Henrights 
could  not  change  the  legal  effect  of  such  delivery. 

The  evidence  in  question  was  not  received  for  that  purpose, 
but  was  limited  by  the  court  when  offered  as  bearing  solely  upon 
the  credibility  of  the  witnesses.  Very  much  of  the  evi- 
dence as  to  the  subsequent  correspondence  and  negotiations 
between  the  Henrights  and  plaintiff  had  been  given  before  any 
objection  was  interposed  thereto  by  the  defendant. 
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The  fact  that  plaintiff  received  the  $800  order  from  Henright 
and  that  it  was  paid  in  the  spring  of  1877  was  proved  by  the 
defendant  upon  the  plaintiff's  cross-examination. 

A  note  for  $121.79  given  by  Henright  to  plaintiflE,  dated 
September  16,  1879,  had  been  received  in  evidence,  and  the 
fact  that  Henright  gave  such  a  note  and  another  order  some 
eighteen  months  thereafter  upon  Russell  for  $131.87  to  apply 
upon  the  second  purchase  of  stone,  and  which  note  and  order 
together  amounted  to  precisely  the  balance  due  upon  such 
purchase  after  applying  thereon  the  $800  order,  had  also  ap- 
peared in  evidence. 

After  this  evidence  had  been  admitted  without  exception, 
the  plaintiff  again  offered  to  read  the  note  for  $121.79  and  also 
a  memorandum  of  the  second  purchase  made  by  himself  at  the 
time  of  the  giving  of  the  second  order,  and  which  he  claimed 
to  have  read  to  Henright  at  the  time,  showing  the  amount 
thereof  and  the  application  thereon  of  the  two  orders  and  note. 

This  was  objected  to  as  immaterial  and  incompetent. 

We  think  that  this  was  not  only  material,  but  also  com- 
petent. It  was  certainly  material  upon  the  question  of  the 
credit  to  be  given  to  the  testimony  of  the  Henrights  and  to  tlie 
application  of  the  $800  order.  It  tended  directly  to  contradict 
the  evidence  which  both  of  the  Henrights  had  given  upon  the 
vital  issue  in  the  case.  We  have  already  seen  that  the  acts 
and  declarations  of  a  witness,  which  are  inconsistent  with  his 
testimony,  may  be  given  in  evidence  against  him  ;  this  evidence 
was,  therefore,  competent  and  the  defendant  was  not  entitled  to 
have  it  excluded  upon  the  grounds  stated  by  him. 

The  rule,  that  a  party  seeking  to  avail  himself  of  an  exception 
to  the  admission  of  improper  evidence  on  a  trial  must  point 
out  the  particular  ground  of  his  objection,  is  a  salutary  one, 
and  its  application  here  is  proper  and  just.  If  the  objection 
had  been  taken  that  Henright  had  not  been  previously  inter- 
rogated in  regard  to  this  transaction,  it  could  easily  have  been 
obviated  by  calling  him  upon  the  stand  and  thus  laying  the 
foundation  for  his  contradiction.  A  party  ought  not  to  be 
allowed  to  remain  silent  and  conceal  the  real  objections  which 
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hfe  may  have  to  the  admissibility  of  evidence,  and  then,  after 
misleading  his  adversary  by  frivolous  objections,  for  the  first 
time  reveal  his  real  complaint  in  the  appellate  court. 

Under  the  particular  circumstances  of  this  case,  it  appearing 
that  the  evidence  objected  to  directly  conflicted  with  the  whole 
character  of  the  transaction  as  previously  sworn  to  by  the 
Henrights,  no  useful  object  could  have  been  served  by  calUng 
their  attention  to  the  details  of  the  interview  occurring  at  the 
time  the  memorandum  was  presented. 

The  objections,  therefore,  were  purely  technical  in  their 
character  and  the  defendant  should  be  held  to  the  application 
of  strict  rules  in  their  consideration  here. 

The  exceptions  taken  to  the  charge  of  the  court  after  the 
jury  retired  were  too  general  and  vague  to  present  any  question 
for  review. 

It  follows  from  the  views  expressed  that  the  judgment  should 
be  affirmed. 

All  concur. 

Judgment  affirmed. 


92 
151 

92 
167 


12S 

128 
686 


The  People  of  the  State  of  New  York,  Respondent,  v, 

John  Petrea,  Appellant. 

The  act  of  1881  (Chap.  532,  Laws  of  1881)  purporting  to  amend  the  pro- 
vision  of  the  Code  of  Civil  Procedure  (§  1041),  in  regard  to  the  selection 
and  drawings  of  jurors  in  the  citjr  and  county  of  Albany,  so  far  as  it 
relates  to  grand  jurors,  is  a  local  act  and  is  within  the  prohibition  of  the 
provision  of  the  State  Constitution  (Art.  8,  §  18),  forbidding  the  passage  of 
a  local  or  private  bill  for  **  selecting,  drawing,  summoning  or  impaneling 
grand  or  petit  jurors." 

Assuming  therefore  the  said  act  not  to  have  been  reported  by  the  commis- 
sioners appointed  by  law  to  revise  the  statutes,  and  so  not  within  the 
exception  (Art.  8,  §  25)  exempting  from  the  operation  of  said  provision, 
bills  so  reported,  the  said  act  is  as  to  grand  jurors  unconstitutional  and 
void. 

In  the  absence  of  proof  to  the  contrary  it  will  be  presumed  in  support  of 
the  constitutionality  of  the  act  that  it  originated  in  a  bill  so  reported. 
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It  is  proper,  however,  to  establish  by  proof  aUunde  that  it  did  not  eo  origi- 
nate. 

Ho  far  as  said  act  relates  to  the  selection  of  petit  jurors,  as  it  is  aimplj  an 
amendment  of  an  existing  local  law,  it  is  not  within  the  prohibitory  provis- 
ion of  the  Constitution  and  is  valid. 

The  amendment  of  an  existing  local  act  in  mere  matters  of  detail  is  not 
within  the  mischief  aimed  at  by  said  provision,  and  is  not  violative 
thereof. 

Where  an  indictment  was  found  by  a  grand  jury  drawn  from  the  petit  jury 
list  as  provided  for  in  said  act,  held,  upon  the  trial  thereof,  that  as  the 
grand  jurors  were  drawn  hj  the  proper  officer,  were  regularly  summoned 
and  returned,  were  recognized,  impaneled  and  sworn  by  the  court,  were 
qualified  to  sit  as  grand  jurors,  and  as  such  found  the  indictment,  the  ar- 
raignment and  trial  of  the  accused  under  it  was  not  a  violation  of  the 
institutional  guaranty  that  no  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime,  save  as  excepted,  "  unless  on  pre- 
sentment or  indictment  of  a  grand  jury  "  (Art.  1,  §  6) ;  that  the  indictment 
was  by  a  grand  j  ury  within  the  meaniog  of  said  guaranty. 

Also  held,  that  under  the  Code  of  Criminal  Procedure  (§§  312.  813,  821, 
828,  829),  the  accused  was  not  entitled  to  avail  himself  by  plea  or  objec- 
tion in  other  form  of  the  defect  in  the  proceedings  in  drawing  the  grand 
jury. 

(Argued  March  80,  1883  ;  decided  April  17,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  the  third  Tuesday  of  November,  1882,  which  affirmed  a 
judgment  of  the  Court  of  Sessions  of  the  county  of  Albany, 
entered  upon  a  verdict  convicting  defendant  of  the  crime  of 
grand  larceny. 

The  material  facts  appear  in  the  opinion. 

iV.  P.  Hinman  for  appellant.  It  was  unnecessary  to  prove 
the  facts  alleged  in  the  special  plea,  as  the  court  was  bound  to 
take  judicial  notice  of  the  official  acts  of  public  officers  like  the 
commissioners  to  revise  the  statutes,  their  powers  and  duties 
and  the  expiration  of  their  term  of  office,  as  well  as  of  all  legis- 
lative proceedings  in  reference  to  such  officers  or  to  any  bill  or 
law  in  the  course  of  its  passage  through  either  house.  (1  Whar- 
ton on  Evidence,  §§  290, 295,  337 ;  People  v.  CommWsof  High- 
SiCKELs— Vol.  XLVII.        17 
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ways^  54  N.  Y.  276;  Cooley's  Const.  Lira.  [4th  ed.]  164; 
Purdy  V.  People^  4  Hill,  384 ;  Gardiner  v.  The  Collector^  6 
Wall.  499,  511;  Opinions  of  the  Jicsiices,  52  N.  11.  622; 
Berry  v.  BalL,  etc.j  R.  Co.^  41  Md.  446,  462;  Town  of 
Ottawa  V.  Perkins^  94  U.  S.  260,  268  ;  Post  v.  SuperviwrSy  105 
id.  667 ;  1  Greenleaf  on  Evidence,  §  6  ;  Laws  of  1873,  p.  1007 ; 
Clark  V .  Bochester^  24  Barb.  446,  466.)  Chapter  532  of  the 
Laws  of  1881,  under  which  the  persons  composing  the  grand 
jury  which  found  the  indictment  and  tBe  petit  jury  which 
tried  the  case,  were  selected  and  drawn,  is  a  plain  and  palpable 
violation  of  the  Constitution.  (2  K.  S.  [6th  ed.]  1015,  §  1 ; 
3  R  S.  [7th  ed.]  2258-2260,  §§  5,  6,  10,  12 ;  Code  of  Civil 
Pro.,  §§  1035,  1036,  1037,  1038, 1042,  1048.)  Chapter  532  of 
the  Laws  of  1881  was  clearly  a  "  local  bill,"  while  in  the  course 
of  its  passage  through  the  legislature.  {People  v.  Supers  of 
ChautauqiuL^  43  N.  Y.  11,  14  et  seq,  /  People  v.  IlUUy  35  id. 
449,  451;  People  v.  O'Brien,  38  id.  193,  194;  Wanzler  v. 
PeopU,  58  id.  516,  525  ;  Ooskin  v.  Meek,  42  id.  186;  Uvher 
V;  People,  49  id.  132, 135  ;  Ilerrigan  v.  Force,  68  id.  381,  383; 
Rogers  v.  Stephens,  86  id.  623;  In  re  Ilet,  G.  Z.  Co.,  85  id. 
526.)  It  is  not  material  that  chapter  532  of  the  Laws  of  1881 
is  in  form  an  amendment  of  a  general  statute.  {People  v. 
Supers  of  Chautauqua,  43  N.  Y.  10 ;  People  v.  0\Brien,  38 
id.  193 ;  People  v.  IliUs,  35  id.  449 ;  Earle  v.  Bd.  of  Education, 
55  Cal.  439,  492 ;  Matter  of  Elevated  R,  R.  Co.,  70  K  Y. 
327,  349.)  The  prohibition  contained  in  section  18  extends  to 
any  and  all  cases  of  proposed  laws,  private  or  local,  for  any  of 
the  purposes  specified.  {People  v.  Bills,  35  N.  Y.  449 ;  People 
V.  O'Brien,  38  id.  193.)  The  principles  of  interpretation  are 
the  same  in  reference  to  qon tracts,  statutes  and  constitutions. 
{Minnis  v.  Z7.  S.,  15  Peters,  423,  445;  U.  S,  v.  Dickson, 
id.  141, 165  ;  People  v.  Aliertson,  55  N.  Y.  50.)  The  accusa- 
tory  paper  on  which  the  defendant  was  arraigned,  tried  and 
convicted  of  the  crime  of  grand  larceny,  was  not  an  indictment, 
and  was  not  found  or  presented  by  a  grand  jury.  {Doyle  v. 
State,  17  Oliio,  222,  224-5  ;  Wynehainer  v.  People,  13  N.  Y. 
427,  457-9,  484;  Cancemi  v.  People,  18  id.  129,  135;  Mc- 
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Guillen  v.  StaU,  16  Miss.  587,  597;  State  v.  MoOlear,  11 
Nev.  39 ;  Young  v.  Siate^  6  Ohio,  436 ;  Dawson  v.  People^ 
25  N.  Y.  404;  Peoj^le  v.  McKay,  18  Johns.  212  ;  McCloskey 
V.  People^  5  Park.  Cr.  306  ;  Glare  v.  State,  30  Md.  164  ;  State 
V.  Symonds,  36  Me.  128 ;  Brown  v.  Oomm,^  73  Penn.  St.  321 ; 
Chase  V.  AStofe,  20  N.  J.  L.  208 ;  Whitehead  v.  Comm.,  19 
Gratt.  [Va.]  640 ;  i?ai^?Z«  v.  State,  16  Miss.  599 ;  Stokea  v. 
5toA9,  24  id.  621 ;  Barney  v.  .SS^a^,  20  id.  68 ;  MiUer  v. 
Staite,  33  id.  356;  State  v.  Williams,  5  Port.  [Ala.]  130; 
jpVwfey  V.  /Safo,  61  Ala.  201 ;  Scott  v.  StaU,  63  id.  59 ;  Berry 
V.  /8!fa^,  id.  126 ;  Couch  v.  /SSto^tf,  id.  163 ;  State  v.  Connor^ 
5  Blackf.  [Ind.]  325 ;  Dutel  v.  5&3H56,  4  Greene  [Iowa],  125 ; 
State  V.  Jennings,  15  Rich.  [S.  C]  47;  -Sitofe  v,  Bryce,  11 
S.  C.  242 ;  Wilbur  v.  /Sto^,  21  Ark.  198 ;  State  v.  Morgan, 
20  La.  Ann.  442 ;  State  v.  Jacobs,  6  Texas,  99 ;  Friery  v. 
People,  2  Abb.  Ct.  App.  Dec.  216 ;  Fitzgerald  v.  /Stofe,  4 
Wis.  395 ;  LoixPs  Case,  4  Me.  439 ;  People  v.  Kings,  2  Caines, 
98 ;  People  v.  Thurston,  5  Cal.  69  ;  Coram  v.  Cherry,  2  Va. 
Cas.  20 ;  (7omm.  v.  xSi^.  Clair,  1  Gratt.  [Va.  ]  556 ;  StaJte  v. 
6^W^,  74  N.  C.  316 ;  U.  S.  v.  Hammondy  2  Wood's  C,  C. 
197 ;  Barney  v.  Sta;te,  20  Miss.  69 ;  State  v.  Rockafellow,  6 
N.  J.  L.  405 ;  Reich  v.  aS^o^,  63  Ga.  73  ;  State  v.  Foster,  9 
Texas,  65  ;  Jackson  v.  xSto^,  11  id.  26 1 ;  1  Chitty's  Grim.  Law, 
307 ;  2  Hawkins'  P.  C.  307 ;  2  Hale's  P.  C.  155 ;  KiU  v. 
BriUinger,  Si  Penn.  St.  276  ;  Williams  v.  Comm.,  91  id.  493 ; 
Patterson  Oas  Co,  v.  Brady,  27  N.  J.  L.  246 ;  Quyhowshi  v. 
StnU,  2  111.  476 ;  Wilson  v.  State,  42  Ind.  224 ;  Rogers  v. 
State,  33  id.  543 ;  Moses  v.  State,  60  Ga.  138 ;  Hamlin  v. 
Fletcher,  64  id.  549 ;  Brazier  v.  State,  44  Ala.  887  ;  State  v. 
Stephens,  1 1 S.  C.  319 ;  (7/arA  v.  /SaZiTi^  Co.,  9  Neb.  516 ;  State  v. 
Da  Rocha,  20  La.  Ann.  356 ;  /Stofe  v.  Newhouse,  29  id.  824 ; 
Cooley's  Con.st.  Lira.  [4th ed.]  227 ;  Taylor  v.  Porter,  4  Hill,  140.) 
The  mere  claim  to  be  a  public  officer,  and  the  performance  of 
a  single  or  even  a  number  of  acts  in  that  character  would  not 
constitute  an  individual  an  oflScer  defa^to.  (  Wilcox  v.  Smith, 
5  Wend.  231,  234 ;  LamheH  v.  People,  76  N.  Y.  221,  837,  238 ; 
Boardman  v.  HaUiday,  10  Paige,  224,  232  ;  IhJian  v.  Mayor, 
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68  N.  Y.  274,  281-2;  Rex  v.  Verelst,  3  Camp.  432;  Reg.  v. 
RobertSj  38  L  T.  [N.  S]  690.)  Grand  or  petit  jurors  are  not 
public  officers.  (1  Abbott's  Law  Diet.,  672 ;  Wynehamer  v. 
People,  13  N.  Y.  378;  WUliarns  v.  Oarrett,  12  How.  456; 
Kelly  V.  Be7nis,  4  Gray,  83  ;  People  v.  Blake,  49  Barb.  9 ; 
People  V.  Carter,  29  id.  208 ;  Chosa  v.  Rice,  71  Me.  241. 
262.)  There  has  not  been  any  waiver  by  the  defendant  of  his 
legal  or  constitutional  rights.  (McGillen  v.  State,  16  Miss. 
587,597;  Doyle  v.  State,  17  Ohio,  222,  225;  Cancemi  v. 
People,  18  N.  Y.  129,  135, 136, 137.)  The  absolute  rights  of 
prisoners,  es}>ecially  the  constitutional  ones,  in  respect  of  their 
defense,  cannot  be  taken  away.  (1  Bishop's  Crim.  Proc.  [3d 
ed],  §§113,  115,  872;  Cooley's  Const.  Lirn.  [4th  ed.]  331; 
Potter's  Dwarris  on  Stats.  474  ;  MoOuire  v.  People,  2  Park. 
Cr.  148,  161,  162.)  An  objection  could  be  taken  to  the  grand 
jury  on  behalf  of  the  defendant  by  plea  in  abatement  or  motion 
to  quash  the  indictment  before  pleading  to  the  merits.  {People 
\.  McKay,  18  Johns.  212 ;  People  v.  AUen,  43  N.  Y.  28 ; 
Clare  v.  State,  30  Md.  165,  176 ;  Loio'e  Case,  4  Me.  439 ; 
Staie  V.  Symonds,  36  id.  128  ;  Stale  v.  Rockafdlow,  6  N.  J.  L. 
405  ;  Chase  v.  State,  20  id.  218  ;  Brown  v.  Commissioners,  73 
Penn.  St.  321 ;  Doyle  v.  State,  17  Ohio,  222 ;  State  v.  Connor,  5 
I«ackf.  [Ind.]  325 ;  McOiUen  v.  State,  16  Miss.  587  ;  MUler 
V.  State,  33  id.  356 ;  State  v.  WiUiam^s,  5  Port.  [Ala.]  130 ; 
FirOey  v.  Stats,  61  Ala.  201 ;  Scott  v.  State,  63  id.  59 ;  Berry 
V.  State,  id.  126  ;  Whitehead  v.  Commissioners,  19Gratt.  [Va.] 
640  ;  Commissioners  v.  Cherry,  2  Va.  Cas.  20;  Dutch  v.  State, 
4  Greene  [Iowa],  125;  Reich  v.  Slate,  53  Ga.  73;  State  v. 
Smith,  80  N.  C.  410  ;  State  v.  Watsoii,  86  id.  624 ;  State  v. 
Jennings,  15  Rich.  [S.  C]  42 ;  State  w  Pratt,  id.  47 ;  State  v. 
Bryce,  11  S.  C.  342 ;  State  v.  Morgan,  20  La.  Ann.  442 ; 
WiUmrn  v.  State,  21  Ark.  198;  State  v.  Jacobs,  6  Texas,  99  ; 
State  V.  Foster,  9  id.  65  ;  Jackson  v.  State,  11  id.  261 ;  IT.  S. 
V.  Hammond,  2  Wood's  Cr.  197.)  The  same  methods  of  as- 
certaining facts  are  open  to  the  court  on  a  motion  to  quash  or 
set  aside  an  indictment  as  in  any  other  legal  proceeding.  ( U. 
S.  Vr  Shepa/rd,  1  Abb.  [U.  S.]  431 ;  State  v.  Nutting,  39  Me. 
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359 ;  State  v.  Horton,  63  N.  0.  695 ;  Gott  v,  BrigJiam,  45 
Mich.  428.)  The  appeal  brings  up  the  •judgment-roU  which 
includes  the  bill  of  exceptions.  (Codeof  Crim.  Proa,  §§  485, 
617,  519.) 

D.  Cody  Herrioh^  district  attorney,  for  respondent.  Unless 
some  plain  rule  of  law  was  violated,  the  decision  refusing  to 
quash  the  indictment  should  be  sustained,  becauseitisagenei'al 
rule  that  an  indictment  charging  the  higher  crimes,  or  which 
affect  the  public  at  large,  will  not  be  summarily  set  aside  on  a 
motion  to  quash.  {People  v.  Walters^  5  Park.  661.)  A  court 
will  not  listen  to  an  objection  made  to  the  constitutionality  of 
an  act  by  a  party  whose  rights  it  does  not  affect,  and  who,  there- 
fore, has  no  interest  in  defeating  it.  (Oooley's  Const.  Lim. 
163,104;  Wellington's  Petition,  IQ  Pick.  87.)  The  manner 
in  which  the  jurors  were  selected  is  something  to  which  the 
defendant  cannot  take  exception.  {Friery  v.  People^  2  Keyes, 
425 ;  2  Abb.  Ct.  App.  Dec.  229 ;  Cox  v.  People,  19  Hun,  430  ; 
People  V.  Harriott  3  Park.  112 ;  Carpenter  v.  People,  64  N. 
T.  483.)  It  is  sufficient  to  maintain  the  authority  of  the 
grand  jury  to  investigate  criminal  charges,  and  find  indictments 
valid  in  their  nature,  that  the  body  acted  under  color  of  lawful 
authority.  {People  v.  Dolan,  6  Hun,  232 ;  Dolan  v.  People, 
id.  493 ;  64  N.  Y.  485,  492 ;  Carpenter  v.  People,  id.  483 ; 
Thompson  v.  People,  6  Hun,  135  ;  People  y.  Jewett,  3  Wend. 
314;  Coxy,  People,  80  K  Y.  500-611 ;  Friery  v.  People,  2 
Keyes,  450;  Ferris  v.  People,  Zl  How.  145.)  The  grand 
jurors  are  public  officers.  (Jacob's  Law  Dictionary;  Tomlyn's 
Law  Dictionary ;  7  Bacon's  Abr.,  Office  and  Officers.)  The 
objections  to  the  grand  jury  come  too  late.  They  sliould  have 
been  taken  before  indictment  found.  {People  v.  Jewett,  3 
Wend.  314 ;  affirmed,  6  id.  386 ;  State  v.  Hamlin,  36  Am. 
Rep.  54.)  A  law  regulating  the  manner  of  trial  is  not  ex  j^ost 
facto.  {Stakes'  Case,  63  N.  Y.  164.)  The  Code  of  Criminal 
Procedure  expressly  prohibits  challenge  to  tlie  array.  (Codeof 
Crim.  Proc.,  §  238.)  The  objections  filed  to  the  indictment 
are  insufficient,  because  they  show  the  organization  of  a  grand 
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jury  drawn  from  the  citizens  of  the  county.  They  show  a 
proper  grand  jury  as  defined  by  the  Code.  (Code  of  Crim.  Proc, 
§  223.)  The  papers  filed  in  answer  to  the  indictment  should 
not  be  considered,  because  this  is  not.  a  motion  to  set  the  in- 
dictment aside  but  a  demurrer  or  plea  to  the  indictment,  within 
the  Code  of  Criminal  Procedure.  (Code  of  Criminal  Pro- 
cedure, §§  273,  312,  321,  342.)  The  Code  of  Criminal 
Procedure  intended  to  establish  a  complete  system,  pro- 
vided for  proceedings  on  the  part  of  the  defendants,  to 
be  taken  both  before  and  after  indictment ;  what  objections 
he  may  take  to  grand  and  petit  juries;  what  objections, 
motions  and  pleas  he  may  take  and  make  to  indictment.  {Jlick- 
mann  v.  Pinkneyj  81  N.  Y.  211-215  ;  People^  exrd.  liosSy  v. 
City  of  Brooklyn^  69  id.  605.)  The  challenge  to  the  petit  jury 
was  properly  overruled,  both  under  the  Code  of  Criminal  Pro- 
cedure, and  also  under  the  law  as  it  existed  prior  to  the  Code. 
(Wharton's  Pleadings  and  Practice,  §  607;  ProflEat  on  Jury 
Trial,  §  149  ;  Pringle  v.  Ilusej  1  Cow.  436,  note ;  Gardner  v. 
Turner,  9  Johns.  261 ;  Code  of  Crim.  Proc.,  §§  362,  375,  '6,  '7, 
'8,  '80  ;  People  v.  Harriott,  3  Park.  112.)  The  fact  that  a  local 
law  prescribes  a  diflerent  procedure  from  that  in  other  parts  of 
the  State  does  not  render  that  law  unconstitutional  as  violat- 
ing the  prisoner's  constitutional  right  of  trial  by  jury.  {Qard- 
ner  v.  People,  6  Park.  155,  193 ;  Walter  v.  People,  32  N.  Y. 
247;  Stokes  v.  People,  53  id.  164.)  The  law  enacted  by  a 
legislature  that  cannot  be  amended  or  repealed  is  one  that 
embddies  a  contract.  (5  McLean,  161;  28  Ind.  364;  23  id. 
150 ;  14  Wis.  623  ;  Matter  of  Gilbert  El,  R.  R.  Co.,  70  N. 
Y.  371;  Tifft  v.  City  of  Buffalo,  84  id.  204-212;  In  re 
ViUage  of  Middletovyii.  82  id.  196-9.)  Nothing  but  a  clear 
violation  of  the  Constitution  will  justify  the  court  in  overriding 
the  legislative  will.  (C.  C.  R.  Oo,  v.  Twenty-third  St  R.  R, 
Co.,  54  How.  180 ;  Matter  of  N.  Y.  EL  R.  R.  Co.,  3  Abb. 
N.  C.  413;  Ogden  v.  Slanders,  12  Whart.  270;  Matter  of 
N.  T.  El.  R.  R.  Co.,  70  N.  Y.  356.)  Everj^  intendment  and 
presumption  is  in  favor  of  the  constitutionality  of  legislative 
enactments.     {Kerrigan  v.  Force,  9  Hun,  190  ;    C.  C  R.  Co. 
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V.  Twenty4hird  St.  li.  H,  Co,,  64  How.  180 ;  Leamtt  v.  BlMch- 
ford,  17  K  Y.  549 ;  Matter  of  N.  Y.  M.  R,  li.  Co.,  3  Abb. 
N.  C.  413 ;  S.  C,  70  N.  Y.  342,  343.)  Proof  cannot  be  given  to 
show  that  the  act  or  amendment  in  question  was  not  reported 
by  the  commissioners.  {People  v.  Devlin,  33  N,  Y.  279,  283  ; 
Matter  of  F.  Y.  El.  R.  R.  Co.,  70  id.  351.) 

Andrews,  J.  The  defendant  was  indicted  at  the  September 
term  of  the  Albany  County  Sessions,  1881,  for  the  crime  of 
grand  larceny,  committed  on  the  2d  day  of  August,  1881.  He 
was  arraigned  at  the  March  term,  1882,  and  on  his  arraignment 
filed  a  special  plea,  setting  forth  in  substance,  that  the  grand 
jury  whicli  found  the  indictment,  was  not  a  legal  grand  jury, 
for  the  reason  that  it  was  not  drawn  from  any  list  of  grand  jurors 
selected  by  the  supervisors  of  Albany  county,  but  from  a  list  of 
petit  jurors,  pursuant  to  chapter  532  of  the  Laws  of  1881, 
which  act  is  alleged  in  the  plea  to  be  unconstitutional,  in  that 
it  is  a  local  act  for  selecting  and  drawing  grand  juries  in  the 
city  and  county  of  Albany,  and  was  not  reported  to  the  legis- 
lature by  commissioners  appointed  to  revise  the  statutes,  and 
was  passed  in  contravention  of  article  3,  section  18,  of  the  Con- 
stitution adopted  in  1874,  which  forbids  the  passing  by  the 
legislature  of  a  private  or  local  bill  in  certain  enumerated  cases, 
and  among  others  for  "  selecting,  drawing,  summoning  or  im- 
paneling grand  or  petit  jurors."  The  defendant  accompanied  his 
plea  with  an  offer  to  prove  the  facts  stated  in  the  plea,  and 
especially  to  prove  by  the  clerk  of  the  senate,  by  the  commis- 
Bioners  appointed  to  revise  the  statutes,  by  the  journal  of  the 
legislature  of  1881,  and  by  the  original  act  itself,  that  the  act 
was  not  reported  to  the  legislature  by  any  commissioner  or 
commissioners  appointed  to  revise  the  statutes.  The  court 
overniled  the  plea  and  offer  of  proof,  and  the  defendant's 
counsel  thereupon  moved  the  court  to  set  aside  the  indictment 
upon  the  grounds  set  forth  in  the  special  plea,  and  offered  to 
prove  the  facts  as  before,  which  motion  was  denied,  and  this 
\vas  followed  by  a  motion  to  quash  the  indictment  upon,  the 
same  grounds,  and  upon  t!ic  offer  of  tlie  same  proof,  which 
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motion  was  also  denied.  The  defendant  thereupon  interposed 
the  plea  of  not  guilty,  and  a  jury  was  ordered  to  be  impaneled 
to  try  the  issue.  The  defendant's  counsel  thereupon  objected 
to  the  panel  of  petit  jui'ors  on  the  ground  of  the  unconstitution- 
ality of  the  act  of  1881,  under  which  the  list  of  petit  jurors 
was  selected,  and  offered  to  substantiate  the  facts,  hereinbefore 
stated,  by  proof.  The  court  overruled  the  objection,  and  a  jury 
was  impaneled  and  the  trial  proceeded,  and  resulted  in  the  convic- 
tion of  the  defendant  of  the  crime  charged  in  the  indictment. 

It  will  contribute  to  a  clear  understanding  of  the  question 
raised  in  respect  to  the  constitutionality  of  the  act  of  1881, 
to  have  in  view  th^  laws  in  force  at  the  time  of  the  pas- 
sage of  that  act,  regulating  the  selection  of  grand  and  petit 
jurors  in  the  county  of  Albany.  Prior  to  the  act  of  1881, 
grand  jurors,  in  the  county  of  Albany,  were  selected  under  the 
general  provisions  of  the  Revised  Statutes.  The  list  was  pre- 
pared by  the  supervisors  of  the  county  (2  R.  S.  720,  ^let  seq.), 
and  was  returned  by  them  to  the  county  clerk,  who  placed  the 
names  in  a  box,  from  which  from  time  to  time,  prior  to  the 
terms  of  the  courts,  the  names  of  twenty-four  persons  were 
drawn  to  serve  as  grand  jurors.  The  petit  jury  list  was  also 
made  up  in  accordance  with  the  system  prescribed  by  the 
general  statutes  for  the  selection  of  petit  jurors  in  the  counties 
of  the  State,  with  a  single  exception,  viz. :  the  selection  of 
persons  in  the  city  of  Albany  to  serve  as  petit  jurors,  instead 
of  being  made  by  the  supervisors,  assessors  and  town  clerk,  as 
provided  in  the  case  of  towns,  was  made  by  the  supervisor  and  as- 
sessors of  the  respective  wards  each  ward  being  fbr  that  pur- 
pose considered  as  a  town.  This  method  of  selecting  petit  jurors 
in  the  city  of  Albany  was  first  prescribed  by  the  Revised  Statutes 
(2  R.  S.  413,  §  23),  and  the  provisions  of  the  Revised  Statutes 
upon  that  subject,  as  to  the  city  of  Albaay,  were  incorporated 
into  the  Code  of  Civil  Procedure  passed  in  1876,  in  the  article 
relating  to  the  mode  of  selecting,  etc.,  trial  jur0rs,as  section  1041. 
The  next  legislation  on  the  subject  of  grand  and  petit  jurors 
fai  Albany  county,  was  chapter  532,  Laws  of  1881,  which  is  the 
act  now  in  question.    That  act  purported  to  amend  section 


1883.]  The  People  v.  Petrea.  137 

Opinion  of  the  Coart,  per  Andbews,  J. 

1041  of  the  Code  of  Civil  Procedure,  by  inserting  therein  the 
following  provisions :  "  In  the  city  of  Albany,  the  recorder  of 
said  city  shall  perform  the  duties  imposed  by  this  title  upon 
the  supervisor,  town  clerk  and  assessors  of  towns.  In  Albany 
county,  grand  jurors  shall  hereafter  be  drawn  from  the  box 
containing  the  names  of  petit  jurors  selected  for  said  county, 
in  the  same  manner  as  petit  jurors,  and  hereafter  no  separate 
list  of  grand  jurors  shall  be  prepared  for  said  county." 

This  act,  if  valid,  effected  an  entire  change  in  the  system  of 
selecting  grand  jurors  in  Albany  county.  It  abrogated  the  pro- 
visions of  the  Revised  Statutes,  imposing  upon  the  supervisors 
of  the  county  the  duty  of  preparing  a  list  of  grand  jurors,  and 
made  the  petit  jury  \\8tj?ro  hoc  viee^  the  grand  jury  list  also. 
Thereafter  there  was  to  be  neither  a  separate  grand  jury  list,  nor 
a  sepai'ate  box  containing  the  names  of  persons  selected  as  grand 
jurors.  The  change,  in  respect  to  the  selection  of  petit  jurors, 
made  by  the  act  of  1881,  was  much  less  radical,  and  consisted, 
simply,  in  the  substitution  of  the  recorder  of  the  city  of  Albany 
in  place  of  the  supervisors  and  assessors  of  the  wards,  to  dis- 
charge the  duty  of  preparing  the  jury  lists  in  that  city: 

The  act  of  1881,  so  far  as  it  relates  to  the  selection  and  draw- 
ing of  grand  jurors  for  the  city  and  county  of  Albany,  is  a  local 
act  upon  that  subject,  and  is  within  the  prohibition  of  article 
3,  section  18  of  the  Constitution,  unless  excepted  therefrom  by 
force  of  section  25  of  the  same  article.  That  section  is  as  fol- 
lows: "  Section  25.  Sections  17  and  18  of  this  article  shall 
not  apply  to  any  bill,  or  the  amendments  of  any  bill  which 
shall  be  reported  to  the  legislature  by  commissioners  appointed 
pursuant  to  law  to  revise  the  statutes."  It  is  a  part  of  the 
legislative  history  of  the  State,  that  prior  to  the  adoption  of 
the  constitutional  amendments  of  1874,  commissioners  to  revise 
the  statutes  had  been  appointed  by  the  legislature,  who  had 
from  time  to  time  made  reports  of  their  proceedings  to  that 
body,  and  when  the  constitutional  amendments  were  adopted, 
they  had  not  completed  their  labors,  but  were  still  engaged  in 
the  work  of  the  revision.  The  plain  object  of  section  25, 
article  3,  which  was  one  of  the  amendments  adopted  in 
SiCKELS  — Vol.  XVLII.        18 
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1874,  was  to  exempt  from  the  operation  of  section  18,  pri- 
vate or  local  bills  which  liad  been,  or  should  be  reported  by 
the  commissioners.  But  with  the  exception  of  bills  originat- 
ing with  the  commissioners,  and  reported  by  them  to  the 
legislature,  the  prohibition  of  section  18  is  absolute.  l[he 
language  of  the  section  needs  no  interpretation.  Construed 
in  connection  with  section  26,  it  forbids  the  enactment  of  any  pri- 
vateer local  law  by  the  legislature  in  the  cases  enumerated  therein, 
and  not  falling  within  the  exception  in  section  25.  The  legislative 
power  vested  in  the  senate  and  assembly,  is  subject  to  the  limita- 
tions of  the  Constitution,  and  it  needs  no  citation  of  authorities 
to  show  that  the  legislature,  like  every  other  department  of  the 
government,  is  subject  to  the  supreme  will  of  the  people,  as 
expressed  in  the  organic  law.  If  the  proof  offered  by  the  defend- 
ant in  support  of  his  plea,  was  admissible,  and  the  facts  offered 
to  be  proved,  were  established,  there  can  be  no  doubt  that  the 
part  of  the  act  of  1881,  relating  to  the  selection  and  drawing 
of  grand  jurors  in  Albany  county,  is  unconstitutional.  The 
intention  of  the  act  was  to  take  Albany  county  out  of  the  opera- 
tion of  the  general  statutes  of  the  State,  relating  to  the  selection 
and  drawing  of  grand  jurors,  and  to  substitute  for  that  county 
a  special  system,  applicable  to  that  county  alone.  But  it  is 
insisted  by  the  counsel  for  the  people  that  the  unconstitution- 
ality of  the  act,  cannot  be  established  by  proof  aliunde  that 
the  act  was  not  reported  to  the  legislature  by  commissioners. 
We  have  no  doubt  that  the  presumption  in  favor  of  the  con- 
stitutionality of  statutes,  applies  in  this  case,  and  that  in  the 
absence  of  proof  to  the  contrary,  it  will  be  presumed  in  support 
of  the  constitutionality  of  the  act  of  1881,  that  it  originated  in 
a  bill  reported  by  commissioners.  But  the  question  whether 
a  statute  is  constitutional,  is  in  its  nature  a  judicial  one.  The 
question  most  frequently  arises  upon  the  face  of  the  statute 
itself,  and  the  question  of  constitutionality  is  determined  by 
comparing  the  statute  ynth  the  Constitution,  But  it  often 
depends  upon  extrinsic  facts,  not  appearing  upon  the  statute 
book.  In  cases  involving  the  constitutionality  of  what  are 
known  as  tvvo-tliird  bills,  it  has  been  hold  tliat  the  court  may 
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go  behind  the  statute  book,  and  look  at  the  original  bill,  to 
ascertain  whether  it  was  passed  by  the  constitutional  majority. 
{People  V.  Purdy,  2  Hill,  31 ;  S.  (7.,  4  id.  384).  The  ease  here 
is  of  the  same  nature,  but  arises  upon  a  different  limitation  of 
legislative  power.  The  proof  offered  did  not  contradict  any 
fact  asserted  on  the  face  of  the  statute,  nor  so  far  as  appears  in 
any  legislative  record.  On  the  contrary,  the  offer  was  to  show 
by  the  journal  of  the  legislature  and  by  the  original  act,  the 
facts  averred  in  the  plea.  The  Constitution  would  afford  very 
slight  protection  against  legislative  usurpation,  and  the  object 
sought  to  be  accomplished  by  the  amendment  in  question,  could 
be  easily  frustrated,  if  the  mere  fact  that  the  legislature  had 
passed  a  local  or  private  bill  in  one  of  the  enumerated  cases, 
created  a  conclusive  presumption  that  the  bill  was  originally 
reported  by  commissioners,  and  was  within  the  exception  of 
section  25.  The  tendency  of  judicial  authority,  supports  the 
proposition  that  whenever  a  question  arises  as  to  the  constitu- 
tionality of  a  statute,  the  court  may  resort  to  any  source  of 
information  which  in  its  nature  is  original  evidence  of  any  fact 
relevant  to  the  inquiry.  {Purdy  v.  The  People^  4  Hill,  384 ; 
Gardner  v.  The  Collector^  6  Wall.  499 ;  Post  v.  Supervisors^ 
105  U.  S.  667 ;  Berry  v.  Baltimore^  etc.,  E.  Co.,  41  Md.  446  ; 
20  Am.  Kep.  69 ;  Opinion  of  Justices,  52  N.  H.  622.)  This 
rule  excludes  all  inquiry  as  to  the  motives  of  the  legislature  in 
passing  the  particular  statute.  Such  an  inquiry  is  wholly  ir- 
relevant, the  only  inquiry  permitted  being  whether  the  enact- 
ment, the  constitutionality  of  wliich  is  assailed,  is  forbidden 
by  the  Constitution.  We  think  the  offer  to  prove  by  the 
journal  of  the  legislature  and  by  the  original  act,  that  the 
act  of  1881  was  not  reported  by  commissioners,  was  improp- 
erly overruled,  and  as  the  fact  alleged  must  be  deemed  on  this 
appeal  to  have  been  proved,  the  conclusion  that  the  act  so  far 
as  it  relates  to  the  selection  and  drawing  of  grand  jurors, 
is  unconstitutional,  cannot  be  avoided. 

The  question  of  the  constitutionality  of  the  act  of  1831,  so 
fiir  as  it  relates  to  the  selection  of  petit  jurors,  depends  upon 
different  considerations.     When  the  act  of  1881  was  passed^ 
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there  was  a  local  act  then  in  existence,  regulating  the  selection 
of  petit  jurors  in  Albany  county.  By  the  existing  law,  which 
was  enacted  first  by  the  Revised  Statutes,  and  re-enacted  by 
the  Code  of  Civil  Procedure  in  1876,  the  selection  of  petit 
jurors  in  the  city  of  Albany,  was  committed  to  the  supervisors 
and  assessors  of  the  respective  wards  of  the  city.  The  only 
change  made  by  the  act  of  1881,  as  has  been  said,  was  to  make 
the  recorder  the  selecting  officer,  in  place  of  the  supervisors 
and  assessors.  There  can  be  no  doubt  that  the  a<;t  of  1881,  by 
which  this  change  was  wrought,  was  a  local  law.  The  point  to 
be  determined  is  whether  it  was  a  local  law  for  the  selection  of 
petit  jurors,  witliin  the  sense  and  meaning  of  article  3,  section  18, 
of  the  Colistitution.  It  seems  quite  plain  that  the  amendment 
of  an  existing  local  law  regulating  the  selection  of  petit  jurors, 
which  simply  transferred  the  power  to  select  the  petit  jurors 
within  the  city,  from  one  local  officer  or  set  of  officers  to  an- 
other local  officer,  is  not  within  the  mischief  at  which  the  con- 
stitutional amendment  was  aimed.  By  the  existing  local 
law  the  city  of  Albany  was  taken  out  of  the  general  plan. 
The  legislature  by  the  act  of  1881,  left  this  law  in  force, 
changing  it  only  in  the  respect  mentioned.  The  qualifications 
of  petit  jurors  were  prescribed  by  the  Revised  Statutes,  and 
the  provisions  of  the  Revised  Statutes  upon  the  subject,  were 
substantially  re-enacted  in  the  Code  in  1876  (2  Rev.  Stat.  411, 
§  13  ;  Code  Civ.  Pro.,  §  1027).  It  was  made  the  duty  of  the  se- 
lecting officers  to  select  from  the  last  assessment-roll  of  the 
town  (or  city)  and  to  make  a  list  of  the  names  of  all  persons 
whom  they  believed  to  possess  the  qualifications  prescribed  by 
the  general  statute.  (Code  Civil  Pro.,  §  1036.)  This  duty  was 
in  the  main  ministerial,  and  in  the  city  of  Albany,  prior  to  the 
act  of  1881,  was  devolved  upon  the  supervisors  and  assessors  of 
the  ward,  and  by  that  act,  on  the  recorder.  We  think  it  would  be 
too  strict  a  construction  of  the  constitutional  provision,  to  hold 
that  no  existing  local  law  upon  one  of  the  subjects  mentioned  in 
article  3,  section  18,  of  the  Constitution,  can  be  amended  in  any 
detail,  without  violating  the  Constitution.  This  question  was 
considered  to  some  extent  by  this  court  in  the  MaMer  of  N,  Y. 
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m.  R.  R,  Co.  (70  N.  Y.  327)  ;  Matter  of  Gilbert  EL  Ry.  Co.  (id. 
36 1).  In  the  case  first  referred  to,  Earl,  J. ,  referring  to  the  sec- 
tion of  the  Constitution  now  in  question,  said  :  *'  Tlieee  constitu- 
tional provisions  do  not  prohibit  a  private  or  local  bill  to  amend 
the  charter  of  private  corporations,  by  regulating  powers,  rights, 
privileges,  and  franchises  which  it  previously  possessed."  And  in 
the  case  last  cited,  Churoh,  Ch.  J.,  referring  to  the  same  provis- 
ions, said :  "  They  must  be  sustained  and  applied  by  a  rational 
and  practical  construction,  so  as  to  subserve  the  purposes  in- 
tended, and  prevent  the  evils  designed  to  be  remedied,  but  not 
by  an  artificial  and  technical  construction,  to  extend  their  ap- 
plication to  cases  never  contemplated."  It  is  a  plain  proposi- 
tion, recognized  in  the  cases  referred  to,  and  in  thosubsequent 
case.  In  re  Brooklyn^  eto.^  R,  R.  Co.  (75  N.  Y.  335),  that  tlie 
legislature  cannot,  under  the  guise  of  an  amendment  of  a  private 
and  local  bill,  make  a  new  and  original  enactment  in  evasion  of 
the  constitutional  prohibition.  The  act  of  1881  in  reference  to 
petit  jurors,  is  not,  we  think,  within  this  principle.  It  did  not 
inaugurate  a  local  system  for  the  selection  of  petit  jurors  in 
the  city  of  Albany,  but,  as  we  have  said,  continued  an  existing 
one,  changing  it  in  one  of  its  details.  Special  laws  have  been 
passed,  and  are  now  in  force,  regulating  the  selection  of  jurors 
in  the  counties  of  New  York  and  Kings.  These  laws  extend 
to  great  detail,  and  contain  many  special  provisions.  It  would 
be  a  dangerous  construction  o(  the  constitutional  provision 
which  would  prohibit  any  alteration  in  those  and  like  statutes, 
and  place  it  beyond  the  power  of  tlie  legislature  to  amend  any 
of  their  provisions.  The  question  before  us  is  not  free  from 
diflSculty,  but  our  conclusion  is  that  a  reasonable  and  practical 
construction  of  the  Constitution  upholds  the  act  of  1881  in  re- 
spect to  the  substitution  of  the  recorder  in  place  of  the  super- 
visors and  assessors,  to  discharge  the  duty  of  preparing  the 
petit  jury  lists,  and  that  this  conclusion  fairly  rests  on  the 
ground  that  the  act  is  not  in  a  proper  sense  an  act  for  the  se- 
lection of  petit  jurors,  but  an  amendment  of  an  existing  local 
law  on  the  subject,  not  within  the  purview  of  the  constitu- 
tional prohibition. 
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Tlie  next  question  which  arises  is  whether  the  arraignment 
and  trial  of  the  defendant  npon  the  indictment  in  question, 
was  a  violation  of  the  constitutional  guaranty  that  no  person 
shall  be  held  to  answer  for  a  capital,  or  otherwise  infamons 
crime  (except  in  certain  cases  mentioned,  not  material  to  the 
present  inquiry),  "  unless  on  presentment  or  indictment  of  a 
grand  jury."  (Const.,  art  1,  §  6.)  It  is  insisted  on  the  part  of 
the  defendant  that  the  body  of  men  which  found  the  indict- 
ment in  question,  was  not  a  grand  jury,  that  the  paper  filed  as 
an  indictment  was  not  an  indictment,  and  that  the  defendant 
could  not  be  held  to  answer  thereto,  or  be  put  upon  his  trial 
thereon.  In  considering  this  question,  it  will  be  convenient 
in  the  first  place,  to  recall  the  actual  facts.  The  objection  to 
the  constitution  of  the  grand  jury  which  found  the  indictment, 
lies  solely  in  the  fact  that  they  were  drawn,  under  the  provis- 
ions of  a  void  statute,  from  the  petit  jury  list,  whereas  they 
should  have  been  drawn  from  a  list  of  grand  jurors,  specially 
selected  to  serve  as  such  by  the  supervisors  of  Albany  county. 
In  all  other  respects  the  proceedings  were  regular.  The  jurors 
were  drawn  by  the  proper  officer,  they  were  regularly  sum- 
moned and  retained  by  the  sheriff,  they  were  recognized,  im- 
paneled and  sworn  as  grand  jurors  by  the  court,  and  as  grand 
jurors  they  found  the  indictment ;  and  moreover  they  were 
good  and  lawful  men,  duly  qualified  to  sit  as  grand  jurors. 
None  of  these  facts  are  negatived  by  the  plea,  and  they  must 
be  assumed  in  determining  the  question  before  ub. 

The  principle  that  no  pei*son  shall  be  put  upon  trial  for  an 
infamous  crime  unless  on  presentment  or  indictment  of  a  grand 
jury,  has  been  regarded  as  one  of  the  securities  of  civil  liberty, 
and  is  embodied  among  the  fundamental  provisions  of  the  Federal 
and  State  Constitutions.  The  institution  of  the  grand  jury  has 
been  said  by  high  authority  to  be  one  of  the  barriers  between 
the  liberties  of  the  people  and  the  prerogatives  of  the  crown. 
(4:  Bl.  Com.  349.)  The  interposition  of  a  body  of  competent 
citizens  charged  to  inquire  of  offenses  between  the  individual 
and  the  State,  and  the  finding  of  a  formal  accusation  upon  such 
inquiry,  before  he  can  be  put  upon  his  trial  for  an  infamous 
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crime,  forms  the  Bubstance  of  the  riglit  guaranteed  by  the  law 
of  England  and  by  the  Constitution  of  the  State.  But  the  Con- 
stitution does  not  define  what  shall  constitute  a  grand  jury. 
It  refers  to  the  grand  jury  as  an  existing  institution,  and  its 
essential  character  must  be  found  by  reference  to  the  common 
law,  from  which  it  has  been  derived.  By  the  common  law  a 
grand  jury  must  consist  of  not  less  than  twelve,  or  more  than 
twenty-three,  and  twelve  must  concur  in  finding  an  indict- 
ment ;  and  they  must  be  good  and  lawful  men  of  the  county. 
(Hawk.  P.  C,  vol.  2,  chap.  25,  §  16;  Ohitty's  Grim.  Law, 
vol.  1,  p.  307.)  The  Constitution  does  not  define  the  mode  of 
selection,  and  it  has  never  been  supposed  that  the  States  in 
adopting  the  common-law  institution  of  the  gi"and  jury,  adopted 
the  mode  of  selection  which  prevailed  in  England.  In  Eng- 
land grand  jurors  were  formerly  selected  by  the  sheriflEs  (2 
Hawk.  P.  C,  chap.  25,  §  16),  but  in  this  State  the  sheriff  is  the 
summoning  and  returning  otticer,  and  has  no  part  in  the  selec- 
tion or  preparation  of  the  jury  lists  ;  and  it  is  doubtless  com- 
petent for  the  legislature  to  enact  such  regulations  and  make 
such  changes  respecting  the  mode  of  selecting  and  procuring 
grand  jurors,  as  it  may  deem  expedient,  not  trenching,  how- 
ever, upon  the  essential  feature  of  the  system.  {Stokes  v. 
jPe(^,  53  K  Y.  16i;  13  Am.  Rep.  492.) 

We  are  of  opinion  that  no  constitutional  riglit  of  the  de- 
fendant was  invaded  by  holding  him  to  answer  to  the  indict- 
ment. The  grand  jury,  although  not  selected  in  pursuance  of 
a  valid  law,  were  selected  under  color  of  law  and  semblance  of 
legal  authority.  The  defendant,  in  fact,  enjoyed  all  the  pro- 
tection which  he  would  have  had  if  the  jurors  had  been  selected 
and  drawn  pursuant  to  the  general  statutes.  Nothing  could 
well  be  more  unsubstantial  than  the  alleged  right  asserted  by 
the  defendant  under  the  circumstances  of  the  case.  He  was 
entitled  to  have  an  indictment  found  by  a  grand  jury  before 
being  put  upon  his  trial.  An  indictment  was  found  by  a  body, 
drawn,  summoned  and  sworn  as  a  grand  jury,  before  a  com- 
petent court  and  composed  of  good  and  lawful  men.  This  we 
tliink  fulfilled  the  constltutio.'ial  guaranty.     The  jury  which 
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found  the  indictment  vraLS2ide  facto  jury  selected  and  organized 
tinder  the  forms  of  law.  The  defect  in  its  constitution,  owing 
to  the  invalidity  of  the  law  of  1881,  affected  no  substantial 
right  of  the  defendant.  We  confine  our  decision  upon  this 
point  to  the  case  presented  by  this  record,  and  hold  that  an  in- 
dictment found  by  a  jury  of  good  and  lawful  men  selected  and 
drawn  as  a  grand  jury  under  color  of  law,  and  recognized  by 
the  court  and  sworn  as  a  grand  jury,  is  a  good  indictment  by  a 
grand  jury  within  the  sense  of  the  Constitution,  although  the 
law  under  which  the  selection  was  made,  is  void.  It  will  be 
time  to  consider  the  extreme  cases  suggested  by  counsel  when 
occasion  shall  arise. 

The  remaining  question  relates  to  the  right  of  the  defendant  to 
avail  himself  by  plea,  or  objection  in  other  form,  of  the  defect 
in  the  proceedings  in  selecting  or  drawing  the  grand  jury  which 
found  the  indictment.  If  the  defect  in  the  constitution  of  the 
tribunal,  deprived  it  of  tlie  character  of  a  grand  jury  in  a  con- 
stitutional sense,  there  can  be  no  doubt  that  the  court  would 
have  been  bound  to  take  notice  of  it,  although  no  statute  au- 
thorized it,  or  even  if  the  statute  assumed  to  preclude  the  rais- 
ing of  the  objection.  But  when  the  defect  is  not  of  that 
character  and  the  defendant  may  be  held  to  answer  the  indict- 
ment without  invading  any  constitutional  right,  then  the  ques- 
tion is  one  of  procedure  merely,  and  the  right  of  the  defendant 
to  avail  himself  of  the  objection  is  subject  to  the  regulation 
and  control  of  the  legislature.  In  times  past,  courts  have  been 
inclined  to  go  very  far  in  sustaining  technical  objections  in 
criminal  cases,  but  there  is  much  less  reason  for  this  now  than 
formerly,  when  comparatively  trivial  offenses  were  punished 
with  the  greatest  severity.  The  indictment  in  question  was 
found  after  the  Code  of  Criminal  Procedure  was  enacted  and 
took  effect,  and  the  proceedings  are  governed  by  its  provisions. 
We  are  of  opinion  that  under  the  provisions  of  the  Code  the 
court  was  justified  in  refusing  to  entertain  the  objections  made. 
Section  328  prohibits  any  challenge  to  the  panel  or  array  of 
grand  jurors,  but  the  court  is  authorized  in  its  discretion,  for 
certain  causes  stated,  to  discharge  the  panel  and  order  another 
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to  be  Bnmmoned.  Section  329  provides  for  challenges  to  in- 
dividual jnrors.  Both  of  these  sections  relate  to  proceedings 
to  be  taken  before  indictment  and  are  irrelevant  to  the  present 
inqairj.  Section  312  provides  that  in  answer  to  an  indictment 
the  defendant  may  either  move  the  coart  to  set  the  same  aside 
or  may  demur  or  plead  thereto.  The  causes  for  which  the  de- 
fendant may  move  to  have  the  indictment  set  aside  are  defined 
in  section  313.  Section  321  declares  that  the  only  pleading  on 
the  part  of  the  defendant  is  a  demurrer  or  plea ;  and  section 
332  declares  that  pleas  are  of  three  kinds :  (1)  guilty  ;  (2)  not 
guilty  ;  (3)  a  f  onner  judgment  of  conviction  or  acquittal. 

The  paper  filed  by  the  defendant  was  not  a  plea  authorized 
by  the  section  last  mentioned  and  the  motion  to  quash  or  set 
aside  the  indictment  is  not  for  any  cause  embraced  in  section 
31 3.  The  Code  by  defining  the  causes  for  which  the  indictment 
may  be  set  aside,  must  by  the  general  rule  of  construction,  be 
held  to  exclude  the  entertaining  of  the  motion  for  other  eaiises 
than  those  specified.  The  intention  of  the  Code  was  to  dis- 
courage technical  defenses  to  indictments  not  affecting  the 
merits  as  is  apparent  from  the  sections  cited  as  well  as  the  pro- 
visions relating  to  amendments  and  the  proceedings  on  the  trial. 
(Code  of  Crim.  Pro.,  §§  293,  362.)  This  general  purpose  is 
more  directly  indicated  by  section  285,  which  declares  "  that  no 
indictment  is  insufficient,  nor  can  the  trial,  judgment  or  other 
proceedings  be  affected  by  reason  of  an  imperfection,  in  matter 
of  form,  which  does  not  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  merits." 

We  think  the  objection  to  tlie  grand  jury  was  not  one  which, 
•  by  the  new  procedure,  the  defendant  could  take  after  indict- 
ment, and,  as  it  involved  no  constitutional  right,  that  it  was 
properly  overniled. 

These  reasons  lead  to  an  affirmance  of  the  judgment. 

All  concur. 

Judgment  affirmed. 
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The  Pkoplr  of  the   State   of  New    York,  Appellant,  v. 

C0N8TANTINE  FABEB,Bcspondent. 

For  the  paxpoae  of  enforcing  tbe  atatatory  proyiBion  (2  R.  S.  146,  §  49)  pro- 
hibiting one  who  haa  been  divorced,  on  account  of  his  or  her  adaltery, 
from  marrying  again  "  until  the  death  of  the  complainant/'  and  under 
the  provision  of  the  statute  in  reference  to  bigamj  (2  R.  S.  687,  §  8), 
which  declares  that  '*  every  person  having  a  husband  or  wife  living  '* 
who  shall  marry  again  shall,  except  in  the  cases  specified,  be  adjudged 
guilty  of  bigamy,  a  person  against  whom  a  divorce  lias  been  obtained 
because  of  adultery  is  regarded  es  having' a  husband  or  wife  living,  so  long 
as  the  party  obtaining  the  divorce  lives. 

A  person,  therefore,  so  divorced  who  marries  again,  in  this  State,  in  viola- 
tion of  said  prohibitory  provision,  is  guilty  of  the  crime  ot  bigamy. 

People  V.  JSbvey  (6  Barb.  117),  overruled. 

People  V,  Fdber  (Mem.  29  Hun,  820),  reversed. 

(Submitted  March  5,  1888 ;  decided  April  17, 1888.) 

AppEAii  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  2, 1883, 
which  reversed  a  judgment  of  the  Court  of  General  Sessions 
in  and  for  the  city  and  county  of  New  Tork,  entered  upon  a 
verdict  convicting  the  defendant  of  the  crime  of  bigamy, 
(Mem.  of  decision  below,  29  Hun,  320.) 

It  appeared  that  defendant  was  married  in  1878.  In  1881, 
in  an  action  of  divorce  brought  by  his  wife,  a  judgment  was 
rendered  dissolving  the  marriage  on  the  ground  of  his  adultery, 
and  afterward,  during  the  life  of  the  plaintiff  in  that  action, 
he  married  another  woman  in  this  State. 

John  McKeon^  district  attorney,  for  appellant.  The  defend- 
ant, nnder  the  law  and  upon  the  facts,  was  guilty  of  the  crime 
of  bigamy.  (Wharton's  Law  Dictionary,  93 ;  R.  S.,  art.  1, 
tit.  1,  chap.  8,  part  2,  §  6 ;  id.,  art.  2,  tit.  5,  chap.  1,  part  4, 
§§  8,  9  ;  Flefning  v.  reople,  27  N.  Y.  335 ;  Baker  v.  People, 
2  Hill,  325 ;  Van  Voorhis  v.  Brintiiall,  86  K  T.  29  ;  Wait 
V.  Waity  4  id.  95.) 

WiUicmi  £.  Kintzing  and  Oeorge  Z.  Simonean  for  respond- 
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ent.  The  conceded  facts  in  the  case  did  not  justify  a 
iX)nviction  of  the  appellant  of  the  crime  of  bigamy.  (Shelf ord 
oil  Marriage  and  Divorce,  1;  2  Edm.  R  S.  [2d  ed.],  §  1, 
p.  144 ;  §  8,  p.  709 ;  People  v.  Hovey^  5  Barb.  118  ;  Gomm,  v. 
Putmxmhy  1  Pick.  136;  Porford  y.  Johnson^  2  Blatchf.  69; 
DicksoH  V.  JHckeoKy  1  Terg.  110;  1  Kevieed  Laws,  113 ;  1 
Hale's  P.  C.  691 ;  Xing  v.  BurreU,  12  A.  &  E.  468 ; 
LammorU  v.  Eiffe^  3  Q.  B.  910 ;  Everett  and  Wales  Casey  2 
Scott  N.  C.  531 ;  Hex  v.  SkonSy  6  East,  518 ;  Mora  v. 
Newn%a/n,y  6  Bing.  567.) 

Bapallo,  J.  The  question  in  this  case  is  whether  contract- 
ing a  marriage  in  this  State,  in  violation  of  section  49  of  the 
act  concerning  divorces  (2  R.  S.  146),  constitutes  the  crime  of 
bigamy,  as  defined  in  2  Revised  Statutes,  687,  sections  8  and  9, 
or  is  punishable  only  as  a  misdemeanor. 

The  provisions  of  the  Revised  Statutes  bearing  upon  the 
question  are  as  follows  : 

Article  1  of  title  1,  chapter  8,  part  2,  relating  to  marriages, 
provides,  section  5  :  "  No  second  or  other  subsequent  marriage 
shall  be  contracted  by  any  person  during  the  life-time  of  any 
former  husband  or  wife  of  such  person,  unless  (1)  the  marriage 
with  such  former  husband  or  wife  shall  have  been  annulled  or 
dissolved  for  some  cause  other  than  the  adultery  of  the  accused." 
(2  R  S.  189.) 

Article  3  of  the  same  title,  concerning  divorces  (2  R.  S.  144) 
provides  (§  38) :  **  Divorces  may  be  decreed  and  marriages 
may  be  dissolved  by  the  Court  of  Chancery  whenever  adultery 
has  been  committed  by  any  husband  or  wife."  Section  49 : 
"  Whenever  a  marriage  shall  be  dissolved  pursuant  to  the  pro- 
visions of  this  article  the  complainant  may  marry  again  during 
the  life-time  of  the  defendant,  but  no  defendant,  convicted  of 
adultery,  shall  marry  again  until  the  death  of  the  complain- 
ant." 

Article  2  of  title  6,  chapter  1  of  part  4  of  the  Revised  Stat- 
utes, entitled  "  Of  imlawful  marriages  and  of  incest "  (2  R.  S. 
687),  provides  (§  8) :    "  Every  person  having  a  husband  or 
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wife  living,  who  shall  marry  any  other  person,  whether  mar- 
ried or  single,  shall,  except  in  the  eases  specified  in  the  next 
section,  be  adjudged  guilty  of  bigamy ;  and  upon  conviction 
shall  be  punished  by  imprisonment  in  the  State  prison  for  a 
term  not  exceeding  jSve  years.'' 

Section  9  :  "  The  last  section  shall  not  extend  to  the  follow- 
ing persons  or  cases : " 

Then  follow  six  subdivisions,  the  third  of  which  is :  "3.  To 
any  person  by  reason  of  any  former  marriage  which  shall  have 
been  dissolved  by  the  decree  of  a  competent  court  for  some 
cause  other  than  the  adultery  of  such  person." 

Eeading  all  these  provisions  together,  the  conchision  seems 
irresistible  that  the  intent  of  the  statute  was  that  section  8 
should  extend  to  a  divorced  person  who  did  not  come  within 
the  exception.  The  language  clearly  implies  that,  notwith- 
standing the  divorce,  such  a  person  is  placed  in  the  situation 
of  having  a  husband  or  wife  living  for  the  purposes  of  the 
eighth  section. 

The  tliird  subdivision  imports  into  the  statute  for  the  pun- 
ishment of  bigamy  almost  the  identical  language  which  is  em- 
ployed in  2  Revised  Statutes,  139,  §  5,  subd.  1,  which  prohib- 
its and  declares  unlawful  certain  marriages,  the  only  difference 
being  that  in  2  Revised  Statutes,  139,  a  husband  or  wife  of 
the  first  marriage,  who  has  obtained  a  divorce,  is  spoken  of  as 
the  former  husband  or  wife,  and  in  subdivision  3  of  section  8 
the  prior  marriage  is  spoken  of  as  the  former  marriage,  but  the 
intent  is  clear  that  the  prohibition  contained  in  the  statutes 
concerning  marriages  and  divorces  shall  be  incorporated  into 
the  statutes  punishing  bigamy.  The  language  of  the  latter  act, 
where  the  sections  are  connected,  is  that  every  person  having 
a  husband  or  wife  living,  who  shall  marry,  etc.,  shall  be  guilty 
of  bigamy,  except  whei^e  the  former  marriage  has  been  dis- 
solved for  some  cause  other  than  the  adultery  of  the  person 
contracting  the  subsequent  mairiage.  There  could  scarcely  be 
a  plainer  implication  that  for  the  purpose  of  enforcing  the 
statutory  prohibition,  a  person  against  whom  a  divorce  has 
been  obtained  for  that  cause  is  regarded,  by  the  statute,  jis 


1883.]  .  The  People  v.  Fab  BR.  149 

Opinion  of  the  Court,  per  Kapallo,  J. 

having  a  husband  or  wife  living  bo  long  as  the  party  obtaining 
the  divorce  lives. 

The  judgment  of  the  General  Term  in  this  case  was  based 
npon  the  case  of  People  v.  Hovey  (5  Barb.  117),  wliich  was 
decided  in  1849  by  the  General  Term  of  the  Supreme  Court 
in  the  seventh  district.  In  that  case  it  was  held  that  a  viola- 
tiou  of  the  prohibition  against  marriage  of  the  guilty  party, 
contained  in  the  Divorce  Act,  did  not  constitute  bigamy,  and 
the  reasons  assigned  for  that  conclusion  were,  that  the  divorce 
dissolved  the  former  marriage,  and  after  such  dissolution 
neither  party  could  have  a  husband  or  wife  living.  That  con- 
sequently such  a  case  was  not  included  in  the  eighth  section, 
and  the  provisions  of  that  section  could  not  be  enlarged  by  the 
exception  contained  in  the  third  subdivision  of  the  ninth  sec- 
tion. 

This  criticism  on  the  language  of  the  section  cannot,  in  our 
judgment,  overcome  the  clear  and  unmistakable  intent  appar- 
ent on  the  face  of  the  provisions  when  read  together.  The 
declaration  that  the  eighth  section  shall  not  extend  to  a  person 
by  reason  of  a  former  marriage  which  has  been  dissolved  by 
the  decree  of  a  competent  court  for  some  cause  other  than  the 
adultery  of  such  person,  clearly  assumes  that  it  does  extend  to 
a  person  whose  former  marriage  has  been  dissolved  for  his  or 
her  adultery.  If  not,  the  third  subdivision  of  section  9  is 
wholly  without  meaning  or  operation. 

The  same  argument  which  was  used  in  People  v.  Hovey 
was  subsequently  sought  to  be  employed  in  the  case  of  Wait 
V.  Wait  (4  N.  Y.  95).  In  that  case  the  plaintiff  claimed  dower 
in  lands  left  by  a  husband  from  whom  she  had  obtained  a  di- 
vorce a  vinculo  on  the  ground  of  his  adultery.  There  is  no 
express  provision  of  the  statute,  declaring  a  widow  entitled  to 
dower  under  such  circumstances,  but  the  right  of  dower  is  not 
taken  away,  and  its  continuance  is  impliedly  recognized  in  sec- 
tion 48  of  the  Divorce  Act  (2  R.  S.  146),  which  provides  that 
a  wife  convicted  of  adultery  in  a  suit  for  a  divorce  brought  by 
her  husband  shall  not  be  entitled  to  dower  in  her  husband's 
real  estate.    In  the  case  cited  it  was  argued  by  Mr.  Hill  that 
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the  right  to  dower  could  only  be  acquired  by  the  death  of  the 
husband ;  that  only  a  widow  had  a  dowable  capacity  and  that 
she  must  have  such  capacity  at  the  time  of  his  death  ;  that  she 
could  be  endowed  of  lands  of  her  deceased  husband  only ;  that 
she  must  survive  her  husband,  and  that  she  must  be  a  wife  at 
the  time  of  his  decease  or  she  cannot  be  his  widow ;  that  the 
marriage  being  dissolved  she  ceased  to  be  his  wife  and  could 
not  be  his  widow.  But  this  criticism  on  language  was  not 
suffered  to  prevail,  and  it  was  held  that  although  the  term 
"  widow  "  might  not  be  the  most  appropriate  term  to  employ 
under  these  circumstances,  yet  it  was  sufficient  to  designate  the 
person  entitled  to  dower,  and  the  conclusion  was  that  the  di- 
vorced wife  was  entitled  to  the  benefit  of  the  statute  which 
awards  dower  to  the  widow.  A  reference  to  section  48  of  the 
Divorce  Act  (2  R.  S.  146)  is  also  instnictive  as  showing  that 
for  some  purposes  the  legislature  apply  the  terms  "  husband  " 
and  "  wife  "  to  parties  between  whom  a  decree  of  divorce  a 
vinculo  has  been  pronounced.  The  language  of  section  48  is, 
"  a  wife,"  being  a  defendant  in  a  suit  for  a  divorce  brought  by 
her  husband,  and  "  convicted  "  of  adultery,  shall  not  be  entitled 
to  dower  in  "  her  husband's  "  real  estate.  The  terms  "  hus- 
band "  and  "  wife "  are  thus  applied  to  the  parties  after  the 
judgment  of  divorce  has  been  rendered,  without  the  addition 
of  the  term  "  former,"  or  any  other  term  indicating  that  the 
parties  had  ceased  to  answer  the  description  of  husband  and 
wife. 

A  reference  to  the  history  of  our  statute  against  bigamy 
shows  very  conclusively  that  its  fiumers  intended  it  to  apply  to 
a  case  like  the  present  one.  The  first  act  on  the  subject  was 
passed  Febniary  7, 1788,  and  was  re-enacted  in  1  Revised  Laws, 
113,  as  follows: 

"  That  if  any  person  or  persons  being  married,  or  who  here- 
after shall  marry,  do  at  any  time  marry  any  person  or  persons, 
the  former  husband  or  wife  being  alive,  then  any  such  person 
shall  be  guilty  of  a  felony.  *  *  *  But  neither  this  act, 
nor  any  thing  therein  contained,  shall  extend  to  any  person  or 
persons.     *     *    *    ''    Then   follow  five  specifications,  the 
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third  of  which  is :  "  Nor  to  any  person  or  persons  who  are,  or 
shall  be  at  the  time,  of  such  marriage,  divorced  by  the  sentence 
or  decree  of  any  court  having  cognizance  thereof." 

In  framing  the  provisions  of  the  Eevised  Statutes  it  is  stated 
by  the  revisers  in  their  original  note  to  section  8  (the  statute 
against  bigamy),  that  it  was  the  same  as  1  Revised  Laws,  113, 
varied  by  inserting  "  whether  married  or  single,"  to  reach  cases 
not  supposed  to  be  within  the  act,  and  the  note  to  section  9 
states  that  the  first  five  subdivisions  are  founded  upon  1  Ee- 
vised Laws,  113,  the  third  being  qualified  according  to  2  Re- 
vised Laws,  198,  section  4.  Section  4  here  referred  to  is  con- 
tained in  the  divorce  law  of  1813,  and  is  the  provision  tliat  it 
shall  not  be  lawful  for  the  defendant,  who  may  be  convicted 
of  adultery,  to  marry  again  until  the  complainant  shall  be  actually 
dead.  It  cannot  be  doubted  that  the  intention  of  the  revisers 
was  to  bring  a  violation  of  this  prohibition  within  the  statute 
against  bigamy. 

The  new  Penal  Code,  adopted  in  1881,  re-enacts  the  statute 
in  the  same  language  as  in  the  Revised  Statutes,  except  that  it 
has  added  to  the  third  subdivision  of  section  9  a  further  ex- 
ception in  favor  of  a  divorced  party  who  has  obtained  permis- 
sion from  the  court  to  marry  again,  pursuant  to  the  act  author- 
izing such  permission  to  be  given. 

Upon  the  theory  of  the  respondent  all  these  elaborate  pro- 
visions are  senseless  and  without  any  effect  whatever. 

The  utility  of  the  prohibition  of  such  marriages  it  is  not  for 
us  to  discuss  here.  So  long  as  it  stands  upon  the  statute  book 
we  are  bound  to  give  it  force  in  the  manner  prescribed  by  the  leg- 
islature, when  the  violation  of  it  is  committed  within  this  State. 

The  judgment  appealed  from  should  be  reversed,  and  that  of 
the  Court  of  General  Sessions  affirmed  and  the  proceedings  re 
mitted. 

All  concur,  except  Andrews,  J.,  who  dissents  on  the  ground 
that  the  construction  of  the  statute  on  bigamy  by  the  General 
Term  in  People  v.  Eovey  (5  Barb.  117)  has  never  been  re- 
versed or  questioned  in  any  judicial  decision  until  now,  and 
Eabl,  J.,  who  dissents  generally. 

Judgment  reversed. 
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Ellbn  Bestles,  Kespondent,  v.  James  Nunan,  Appellant. 


Under  a  conyeyance  to  a  Iiasband  and  wife  jointly,  they  take,  not  as  tenants 
in  common  or  as  joint  tenants,  but  as  tenants  by  the  entirety,  and  upon 
/^  (^   0^2/:  the  death  of  either,  the  survivor  takes  the  whole  estate. 

^  This  common-law  doctrine  has  not  been  abrogated  by  the  statutory  pro. 

/ SjO^HC^G.  visions  (§  3,  chap.  200,  Laws  of  1848,  amended  by  chap.  375,  Laws  of 

1B49 ;  §§  1,  2,  chap.  90,   Laws  of  1860,  amended  by  chap.  172.  Laws  of 
1862),  enabling  a  wife  to  acquire  and  hold  a  separate  estate  and  to  sell 
and  convey  the  same.     (Danforth  and  Finch,  JJ.,  dissenting.) 
As  to  whether  those  provisions  apply  to  lands  so  conveyed,  qtusre. 
So  also  as  to  whether  the  husband  still  retains  the  common-law  right  of 

control  and  use  of  lands  so  conveyed,  during  the  joint  lives. 
Fsely  V.  Buckley  (28  Hun,  451),  overruled. 
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(Argued  March  8, 1888 ;  decided  ^pril  17, 1883.) 

Appeal  from  jAdgraent  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  in  favor  of  plaintiff, 
entered  upon  an  order  directing  such  judgment,  made  March 
22,  1882,  upon  a  case  submitted  under  section  1279  of  the 
Code  of  Civil  Procedure. 

The  facts  stated  were  substantially  these :  In  1868,  Nelson 
K.  Hopkins  executed  a  deed  to  "  Cornelius  Day  and  Hannah 
Day,  his  wife  *  *  *  their  heirs  and  assigns,"  of  certain 
premises  situate  in  the  city  of  Buffalo.  In  August,  1877, 
Cornelius  Day  died  leaving  his  wife  surviving  him,  and  after 
his  death,  up  to  her  own  death,  she  had  the  possession  of  the. 
whole  of  said  premises.  She  died  intestate  in  April,  1879,  and 
in  proceedings  instituted  by  plaintiff,  her  administratrix,  and 
who  was  her  sole  heir  at  law,  an  order' was  made  by  the  surro- 
gate directing  the  sale  of  the  premises.  Upon  such  sale  de- 
fendant became  the  purchaser,  but  he  refused  to  complete  the 
purchase  on  the  gi'ound  that  said  Hannah  Day  was  never  seized 
of  more  than  an  undivided  half  interest,  and,  therefore,  that 
plaintiff  could  not  convey  a  good  title.  The  question  submitted 
was  as  to  whether  this  objection  was  tenable. 


Spencer  ClirUon  for  appellant.    A  deed  of  land  to  husband 
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and  wife  conveys  it  to  them  as  tenants  in  common.  (Laws  of 
1849,  chap.  375 ;  Laws  of  1860,  chap.  90,  amended  by  Laws  of 
1862,  chap.  172;  3  R.  S.,  part  1,  chap.  1,  title  2,  art.  2,  §  74 
[7th  ed.],  p.  2179;  F.  <&  M.  B'k  v.  Gregory,  49  Barb.  155 ; 
jBarher  v.  Sarria,  15  Wend.  615.)  There  is  no  inherent  dis- 
ability in  a  wife  to  hold  land  in  common  with  her  husband. 
{Moore  v.  Moore,  47  N.  Y.  467.)  The  husband,  by  the  marriage 
contract,  acquires  no  vested  rights  in  the  future  acquisitions  of 
the  wife,  and  the  legislature  can  change  them  at  will.  {Sleight 
V.  Meed,  18  Barb.  159-164 ;  Blood  v.  Humphrey,  17  id.  660.) 

Tracy  O,  Becker  for  respondent.    At  common  law,  husband 
and  wife  were  considered  as  one  person,  and  when  land  was 

* 

conveyed  to  them  as  such,  they  held  not  as  joint  tenants  but 
each  being  seized  of  the  whole  j>6r  tout  et  nonper  my,  so  that 
the  survivor  takes  the  whole,  not  by.  survivorahip  but  by  virtue 
of  the  original  estate.  {Stuckey  v.  Keef^s  Eairs,  26  Penn.  St. 
397-9  ;  1  Dana,  244;  7  Yerger,  319  ;  4  Kent's  Com.  362;  2 
Blackst.  Com.  182;  Jackson  v.  Stevens,  16  Johns.  110,  115 
Rogers  v.  Benson,  3  Johns.  Ch.  431,  437 ;  Barber  v.  Harris 
15  Wend.  615-617;  Jackson  v.  McConneU,  19  id.  175,  177 
Bum  dk  Bias  v.  Glover,  1  Hoff.  Ch.  76-77 ;  Doe  v.  Howland. 
8  Cow.  283 ;  Torry  v.  Torry,  14  N.  Y.  430 ;  Den  v.  Harden 
hurgh,  5  Halst.  [N.  J.]  42 ;  Shaw  v.  Hearsay,  5  Mass.  521 
Whales  v.  Coffin,  23  id.  215  ;  Thornton  v.  Thornton,  3  Rand. 
[Va.]  179 ;  Ames  v.  Normam,,  4  Sneed  [Tenn.],  683  ;  Rogers 
V.  Grider,  1  Dana  [Ky.],  94;  Cochran  v.  Kerney,  9  Bush 
[Ky.],  199;  Gibson  v.  Zimmsrm^n,  12  Mo.  385  ;  FairchUdy. 
ChasteUux,  1  Barr.  [Penn.]  176 ;  Johnson  v.  Hart,  6  W.  & 
S.  [Penn.]  319 ;  Ketchum  v.  Wadsworth,  5  Wis.  102 ;  Brown- 
son  V.  HaU,  16  Vt.  309 ;  Fisher  v.  Provin,  25  Mich.  347-351 ; 
Davis  V.  Clark,  26  Ind.  428 ;  McDuff  v.  Beauclifhmj},  50  Miss. 
631 ;  Greenlaw  v.  Greenlaw,  13  Me.  182-186  ;  1  Washburn 
on  Real  Property,  278.)  By  virtue  of  her  relation  as  wife,  in 
case  of  a  conveyance  to  a  wife  and  husband,  naming  them  as 
such,  the  wife  gained  a  greater  right  in  the  property  thus  con- 
veyed than  if  conveyed  to  her  alone  during  coverture,  for  by 
SioKELs  —  Vol.  XLVIL        20 
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the  common  law  a  wife's  property  was  liable  for  her  husband's 
debts.  (Schouler's  Dom.  Bel.  134 ;  2  Kent's  Com.  134 ;  Mil- 
ler V.  WiUiamSj  1  P.  Wms.  258 ;  Carterer  v.  Paschal,  3  id. 
361,  a  ;  Roberts  v.  Palgrean,  1  H.  BL  535  ;  1  Bright  on  Hus- 
band and  Wife,  98 ;  Qrute  v.  Lowcroft,  Cro.  Eliz.  287 ;  Jackr 
son,  V.  MoConneU,  19  Wend.  175  ;  Co.  Inst.  351  a/  4  Blaekst. 
Com.  387  ;  Steed  v.  Cragh,  9  Mod.  43  ;  2  Blaekst,  Com.  421 ; 
Co.  Litt.  351 ;  8  Kent's  Com.  133 ;  Jacques  v.  Meth.  JEp.  Ch.^ 
1  Johns.  Ch.  450;  S.  C.  on  appeal^  17  Johns.  548;  Boper  on 
Hnsband  and  Wife,  182;  2  Story's  Eq.,  §  1392;  Tale  v. 
Dederer,  18  N".  Y.  265,  270.)  When  land  was  conveyed  to 
husband  and  wife  together,  neither  could  bind  the  other,  and 
if  the  wife  survived,  she  took  the  whole  whether  any  children 
were  bom  of  the  marriage,  and  irrespective  of  any  deed  or 
will  or  other  alienation  made  by  the  husband  during  his  life- 
time. {Stuckey  v.  Keefis  Esters,  26  Penn.  St  401 ;  Rogerfs  v. 
Benson,  8  Johns.  Ch.  437 ;  Jofokson  v.  JSteve^iSy  16  Johns.  15 ; 
Den  v.  JBardenburgh,  5  Halst.  42  ;  Shaw  v.  Hearsay,  5  Mass. 
521.)  As  the  act  of  1848  (Cliap.  200),  as  amended,  gave  married 
women  only  such  rights  as  they  would  have  if  unmarried,  and 
an  unmarried  woman  could  not  convey  to  her  husband  or  take 
lands  with  him,  she  having  no  husband,  a  married  woman 
coidd  not  convey  to  her  husband  nor  bold  lands  as  tenant  in 
common  with  him.  (  White  v.  Wa^er,  25  K.  T.  333 ;  Wiyums 
V.  Peebles,  82  id.  423 ;  Godet  v.  0(yri,  31  Barb.  314 ;  Meeker 
V.  Wrighi,  76  K  Y.  267,  271 ;  Pow&r  v.  Lest^,  17  How.  Pr. 
413  \  S  Con  appeal,  23  N.  T.  529  \  F.<bM.  BTc  v.  Oreg&ry, 
49  Barb.  162 ;  Miller  v.  Miller,  9  Abb.  Pr.  [N.  S.]  444 ; 
Beach  V.  HoUister,  3  Hun,  519  ;  Freeman  v.  Bwrber,  3  T.  & 
C.  574 ;  Bates  v.  Sedy,  46  Penn.  St.  248  ;  French  v.  Mehan, 
66  id.  289 ;  Diver  v.  Diver,  id.  106 ;  Fisher  v,  Pra^in,  25 
Mich.  350 ;  Dams  v.  Clark,  26  Ind.  428 ;  McDuff  v,  Bea^ 
champ,  50  Miss.  531 ;  Wa^hhum  v.  Bums^  34  N.  J.  18 ; 
Chandler  v.  Cheney,  37  Ind.  401 ;  Hvlet  v.  Irdow,  57  id.  412- 
414;  Marhnrgh  v.  Cole,  49  Md.  402.)  Conceding  that  the 
act  of  1862,  or  even  the  act  of  1848,  as  amended  in  1849,  was 
broad  enough  to  destroy  the  common-law  doctrine  of  estates 
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conveyed  to  husbands  and  wives,  those  acts  cannot  a£Eect 
marriages  contracted  before  their  passage.  They  are  not  retro- 
active. (Hatfield  v.  Snedon,  54  N.  T.  280,  287 ;  Burke  v. 
Vaientme,b^  Barb.  412;  S.  C,  4  Abb.  Pr.  [N.  S.]  164; 
affirmed  by  Conrt  of  Appeals,  6  Alb.  L.  J.  167 ;  Hurd  v. 
Cass^  9  Barb.  366 ;  Clark  v.  Clark,  24  id.  581 ;  Larising  v. 
Gulick^  26  How.  Pr.  250 ;  Jaycox  v.  Collins,  id.  496 ;  £a 
parte  Winne,  2  Lans.  21 ;  reversing  S.  C,  1  id.  508,  and  over- 
ruling Billings  v.  Baker,  28  Barb.  343 ;  Beamish  v.  Boyt,  2 
Eobt.  307;  Hansom  v.  JVichols,  22  K.  T.  110;  Barnes  v. 
Underwood,  47  id.  351;  Westerveli  v.  Gregg,  12  id.  302; 
Snyder  v.  Snyder,  3  Barb.  621 ;  Holmes  v.  Holmes,  4  id.  295  ; 
TF]ti^  V.  White,  id.  474 ;  Quackenbush  v.  Danks,  1  Denio, 
128 ;  1  Comst.  129  ;  Brotison  v.  Kinzie,  1  How.  [U.  S.]  311 ; 
McCracken  v.  Hay  ward,  2  id.  608  ;  Morse  v.  Qoutd,  UN. 
Y.  281 ;  Ed/toards  v.  Kearzey,  96  U.  S.  595.)  The  rule  of  law 
should  be  applied  in  cases  of  this  character  which  obtains  in 
England  in  the  matter  of  pei'sonal  property,  viz. :  that  where 
property  is  purchased  by  the  husband  in  the  joint  names  of 
himself  and  wife,  it  is  presumed  to  have  been  a  gift  and  ad- 
vancement to  her,  unless  evidence  of  a  different  intention  be 
adduced.  And  that  the  wife,  on  surviving,  will  be  entitled  to 
such  property  unless  he  in  his  life-time  aliens  it.  {Kingdon 
v.  Bridges,  2  Vern.  67  ;  Cloister  v.  Hewer,  8  id.  99 ;  Chrisffs 
Hospital  V.  Budgin,  2  id.  683 ;  Watts  v.  Thomas,  2  P.  Wms. 
364 ;  Coates  v.  Stevens,  1  T.  &  C.  Eq.  Ex.  66 ;  George  v. 
Bd7ik  of  England,  7  Price,  647 ;  Bidder  v.  Kidder,  10  Ves. 
360 ;  Ziicas  v.  Lucas,  1  Atk.  270 ;  Dummer  v.  Pitcher,  5  Sin. 
35 ;  S,  a,  2  M.  &  K.  262,  273 ;  Low  v.  Carter,  1  Beav.  426 ; 
Gibson  V.  Todd,  1  Rawle,  455.)  Courts  strongly  oppose 
any  innovation  upon  the  common-law  doctrine  of  tenancy  of 
the  entirety.  (  Wright  v.  Sadler,  20  N.  Y.  820 ;  17  Alb.  L.  J. 
893 ;  11  id.  375,  402  ;  20  id.  203;  27  id.  162  ;  26  Am.  Rep. 
64 ;  28  id.  269  ;  Girard's  Real  Estate  Titles  [2d  ed.],  72,  84 ; 
Williams  on  Real  Estate  [5th  ed.],  225,  n  ;  Whiton  v.  Snyder, 
88  K  Y.  297;  Baker  v.  Zamh,  11  Hun,  519;  PoUook  v. 
Webster,  16  id.  104;  JUatteson  v.  IT.   T.  O.  B.  R.  6'a,  63 
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Barb.  373  ;    Wright  v.   Wriffht,  54  N.  Y.  437 ;  Laws  of  1880, 
chap.  472  ;  Tai/lor  v.  Tounffy  71  Penn.  St.  81.) 

Eabl,  J.  On  the  Ist  day  of  August,  1868,  certain  land,  which 
is  the  subject  of  this  controversy,  was  conveyed  by  deed  to 
Cornelius  Day  and  Hannah  Day,  his  wife,  and  to  their  heirs 
and  assigns ;  and  the  sole  question  for  our  determination  is 
whether  the  grantees  took  the  land  as  tenants  in  common  or 
whether  each  took  and  became  seized  of  the  entirety. 

By  the  common  law,  when  land  was  conveyed  to  husband 
and  wife  they  did  not  take  as  tenants  in  common,  or  as  joint 
tenants,  but  each  became  seized  of  the  entirety,  per  touty  et 
nonper  my,  and  upon  the  death  of  either  the  whole  survived 
to  the  other.  The  survivor  took  the  estate,  not  by  right  of 
survivorship  simply,  but  by  virtue  of  the  grant  which  vested 
the  entire  estate  in  each  grantee.  During  the  joint  lives  the 
husband  could,  for  his  own  benefit,  use,  possess  and  control 
the  land,  and  take  all  the  profits  thereof,  and  ho  could  mort- 
gage and  convey  an  estate  to  continue  during  the  joint  lives, 
but  he  could  not  make  any  disposition  of  the  land  that  Avould 
prejudice  the  right  of  his  wife  in  case  she  survived  him.' 

This  rule  is  based  upon  the  unity  of  husband  and  wife,  and 
is  very  ancient.  It  must  have  had  its  origin  in  the  archaic 
period  of  our  race,  and  it  colored  all  the  relations  of  husband 
and  wife  to  each  other,  to  the  law  and  to  society.  In  1 
Blackst.  Com.  442,  the  learned  author  says :  "  Upon  this 
principle,  of  an  union  of  person  in  husband  and  wife,  depend 
almost  all  the  legal  rights,  duties  and  disabilities  that  either  of 
them  acquired  by  the  marriage.  I  speak  not,  at  present,  of 
the  rights  of  property,  but  of  such  as  are  merely  personal. 
For  this  reason  a  man  cannot  grant  any  thing  to  his  wife  or  en- 
ter into  covenant  with  her ;  for  the  grant  would  be  to  sup- 
pose her  separate  existence,  and  to  covenant  with  her  would 
be  only  to  covenant  with  himself."  *They  were  not  allowed  to 
give  evidence  against  each  other,  mainly  because  of  the  union 
of  person,  for  if  they  were  admitted  ^  to  be  witnesses  for  each 
other  they  would  contradict  one  maxim  of  the  common  law, 
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nemo  in  j>ropria  causa  testis  esse  debet  /  and  if  against  each 
other  they  would  contradict  another  maxim,  nemo  tenetur 
seipsum  accusare. 

As  one  of  the  consequences  of  the  same  rule,  the  husband 
was  made  responsible  to  society  for  his  wife.  He  was  liable 
for  her  torts  and.  frauds,  and,  in  some  cases,  for  her  crimes. 

This,  and  the  other  rules  regulating  the  effect  of  marriage  at 
common  law,  were  not  designed  to  degrade  and  oppress  the 
wife.  Blackstone  (2  Com.  445)  says  :  "  Even  the  disabilities 
which  the  wife  lies  under  are,  for  the  most  part,  intended  for 
her  protection  and  benefit ;  so  great  a  favorite  is  the  female 
sex  of  the  laws  of  England." 

The  common-law  rule  as  to  the  effect  of  a  conveyance  to 
husband  and  wife  continued  in  force,  notwithstanding  the  Ke- 
vised  Statutes,  which  provided  that  "  every  estate  granted  or 
devised  to  two  or  more  persons  in  their  own  right  shall  be  a 
tenancy  in  common  unless  expressly  declared  to  be  in  joint 
tenancy."  (3  R  S.  2179  [7th  ed.];  Dios  v.  Glover,  1  Hoff. 
Ch.  71 ;  Torrey  v.  Tc/rrey,  14  N.  T.  430  ;  Wrigid  v.  Saddler, 
20  id.  320.)  In  the  latter  case  Comstock,  J.,  said  :  "  It  ap- 
pears to  be  well  settled  that  this  statute  does  not  apply  to  the 
conveyance  of  an  estate  to  husband  and  wife.  They  are  re- 
garded in  law  as  one  person." 

But  the  claim  is  made  that  the  legislation  in  this  State,  in 
the  years  1848,  1849,  1860  and  1862,  in  reference  to  the  rights 
and  property  of  married  women,  has  changed  the  common-law 
rule  so  that  now  when  land  is  cQpveyed  to  husband  and  wife 
they  take  as  tenants  in  common,  as  if  unmarried.  In  construing 
these  statutes  the  rule  must  be  observed,  and  usually  has  been 
observed,  that  statutes  changing  the  common  law  must  be 
strictly  construed  and  that  the  common  law  must  be  held  no 
further  abrogated  than  the  clear  import  of  the  language  used 
in  the  statutes  absolutely  requires. 

.  Section  3  of  chapter  200  of  the  Laws  of  1848,  as  amended 
by  chapter  375  of  the  Laws  of  1849,  provides  that  "  any  mar- 
ried female  may  take  by  inheritance  or  by  gift,  grant,  devise 
or  bequest,  from  any  person  other  than  her  husband,  and  hold 
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to  her  sole  and  separate  use^  and  convey  and  devise,  real  and 
personal  property,  or  any  interest  or  estate  therein^  and  the 
rents,  issues  and  profits  thereof  in  the  same  manner  and  with 
like  effect  as  if  she  were  unmarried,  and  the  same  shall  not  be 
subject  to  the  disposal  of  her  husband  or  be  liable  for  his 
debts."  It  is  not  the  effect  of  this  section,  and  plainly  was  not 
its  purpose  to  change  the  force  and  operation  of  a  conveyance 
to  a  wife.  It  does  not  enlarge  the  estate  which  a  wife  would 
otherwise  take  in  land  conveyed  to  her,  and  whatever  the  ef- 
fect of  a  conveyance  to  a  husband  and  wife  was  prior  to  that 
statute,  so  it  remains.  If  the  operation  of  such  a  conveyance 
was  to  convey  the  entire  estate  to  each  of  the  grantees,  so  that 
each  became  seized  of  the  entirety,  there  is  nothing  in  the 
force  or  effect  of  the  language  used  to  change  the  operation  of 
such  'a  deed  so  as  to  make  the  grantees  tenants  in  common. 
Tlie  section  gives  the  wife  no  greater  right  to  receive  convey- 
ances than  she  had  at  common  law,  but  its  sole  purpose  was  to 
secure  to  her  during  coverture,  what  she  did  not  have  at  com- 
mon law,  the  use,  benefit  and  control  of  her  own  real  estate, 
and  the  right  to  convey  and  devise  it  as  if  she  were  unmar- 
ried. 

By  section  1  of  the  act  (Chapter  90  of  the  Laws  of  1860) 
it  is  provided  that  "  the  property,  both  real  and  personal, 
which  any  married  woman  now  owns  as  a  sole  and  separate 
property ;  that  which  comes  to  her  by  descent,  devise,  bequest, 
gift  or  grant;  that  which  she  acquires  by  her  trade,  business, 
labor  or  services,  carried  on  or  performed  on  her  sole  and  sepa- 
rate account;  that  which  a  woman  married  in  this  State 
owns  at  the  time  of  her  marriage,  and  the  rents,  issues  and 
profits  of  all  such  property,  shall,  notwithstanding  her  mar- 
riage, be  and  remain  her  sole  and  separate  property,  and  may 
be  used,  collected  and  invested  by  her  in  her  own  name,  and 
shall  not  be  subject  to  the  interference  or  control  of  her  hus- 
band, or  liable  for  his  debts ; "  and  in  section  3  of  the  act  of 
1860,  as  amended  by  the  act  chapter  172  of  the  Laws  of 
1862,  it  is  provided  that  '^  any  married  woman  possessed  of 
real  estate  aa  her  separate  property  may  bargain,  sell  and  con- 
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vej  such  prc^perty,  and  enter  into  any  contract  in  reference  to 
the  same,  with  the  like  effect^  in  all  respects^  as  if  she  were 
unmarried."  There  is  great  plausibility  in  the  claim  that 
these  provisions  in  the  acts  of  1860  and  1862  have  reference 
only  to  the  separate  property  of  a  wife,  which  she  owns  sepa- 
rate from  her  husband,  and  that  they  have  no  reference  what- 
ever to  land  conveyed  to  husband  and  wife,  in  which,  by  the 
common  law,  each  became  seized  of  the  entirety.  The  language 
is  not  so  strong  and  direct  as  that  of  the  Kevised  Statutes, 
which  provided  that  a  grant  to  two  or  more  persons  shall  cre- 
ate a  tenancy  in  coihmpn,  and  which  was  yet  held  not  to  make 
husband  and  wife  tenants  in  common.  But  it  is  not  necessary 
now  to  determine  that  these  provisions  of  law  do  not  apply 
to  lands  conveyed  to  husband  and  wife,  and  we  pass  that  ques- 
tion. It  is  sufficient  now  to  hold  that  they  do  not  limit  or  de- 
fine what  estate  the  husband  and  wife  shall  take  in  lands  con- 
Teyed  to  them  jointly.  Their  utmost  effect  is  to  enable  the 
wife  to  control  and  convey  whatever  estate  she  gets  by  any 
conveyance  made  to  her  solely  or  to  her  and  others  jointly. 

The  claim  is  made  that  the  legislation  referred  to  has  de- 
stroyed the  common-law  unity  of  husband  and  wife,  and  made 
them  substantially  separate  persons  for  all  purposes.  We  are 
of  the  opinion  that  the  statutes  have  not  gone  so  far.  The 
legislature  did  not  intend  to  sweep  away  all  the  disabilities  of 
married  women  depending  upon  the  common-law  fiction  of  a 
unity  of  persons,  as  a  brief  reference  to  the  statutes  will  show. 
The  act  of  1848  gave  no  express  authority  to  a  married  woman 
to  grant  or  dispose  of  her  property ;  such  authority  came  by 
the  act  of  1849.  The  legislature  clearly  understood  that  the 
common-law  unity  of  husband  and  wife,  and  the  disabilities 
dependent  thereon  still  remained,  notwithstanding  those  acts, 
because  in  1860,  by  the  act  of  that  year,  it  empowered  a  mar- 
ried woman  to  perform  labor  and  to  carry  on  business  on  her 
separate  account;  to  enter  into  contracts  in  reference  to  her 
separate  real  estate  ;  to  sue  and  be  sned  in  all  matters  having 
relation  to  her  property,  and  to  maintain  actions  for  injuries  to 
her  person.    Until  1867  (Chap.  782)  husbands  retained  their 
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common-law  right  of  survivorship  to  the  personal  property  of 
their  wives.  It  was  not  until  chapter  887  of  the  laws  of  the 
same  year,  that  husband  and  wife  could,  in  civil  actions,  be 
compelled  to  give  evidence  for  or  against  each  other ;  and  in 
1876  (Chap.  182),  for  the  first  time,  they  could  be  examined 
in  criminal  proceedings  as  witnesses  for  each  other ;  and  pro- 
vision was  first  made  in  the  Penal  Code  (§  715)  that  they 
could,  in  criminal  proceedings,  be  witnesses  for  and  against  each 
other. 

From  this  course  of  legislation  it  is  quite  clear  that  the  legisla- 
ture did  not  understand  that  the  common-law  rule  as  to  the 
unity  of  husband  and  wife  had  been  abrogated  by  the  acts  of 
1848,  1849  and  1860,  and  that  whenever  it  intended  an  inva- 
sion of  that  rule,  it  made  it  by  express  enactment.  Still  more 
significant  is  the  act  chapter  472  of  the  Laws  of  1880,  which 
provides  that  "  whenever  husband  and  wife  shall  hold  any  lands 
or  tenements  as  tenants  in  common,  joint  tenants  or  as  tenants 
by  entireties,  they  may  make  partition  or  division  of  the  same 
between  themselves,"  by  deeds  duly  executed  under  their 
hands  and  seals.  Here  the  disability  of  husband  and  wife, 
growing  out  of  their  unity  of  person,  to  convey  to  each  other 
is  recognized,  as  is  also  the  estate  by  entireties  created  by  a 
deed  to  them  jointly. 

So  the  common-law  incidents  of  marriage  are  swept  away 
only  by  express  enactments.  The  ability  of  the  wife  to  make 
contracts  is  limited.  Her  general  engagements  are  absolutely 
void,  and  she  can  bind  herself  by  contract  only  as  she  is  ex- 
pressly authorized  to  do  so  by  statute.  A  husband  still  has  his 
common-law  right  of  tenancy  by  the  curtesy.  Although  sec- 
tion 7  of  the  act  of  1860  authorizes  a  married  woman  to  main- 
tain an  action  against  any  person  for  an  injury  to  her  person  or 
character,  yet  we  have  held  that  she  cannot  maintain  an  action 
against  her  husband  for  such  an  injury ;  and  so  it  was  held, 
notwithstanding  the  acts  of  1848,  1849  and  1860,  that  the  com- 
mon-law disability  of  husband  and  wife  growing  out  of  their 
unity  of  person  to  convey  to  each  other  still  existed.  (  White 
V.  Wager,  25  N.  T.  333 ;    Winam  et  al.  v.  Pe(Ue8  et  al.,  32 
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id.  423 ;  Meeker  v.  Wright,  76  id.  262,  270.)  It  is  believed, 
also,  tliat  the  common-law  rule  as  to  the  liability  of  the  hus- 
band for  the  torts  and  crimes  of  his  wife  are  still  substantially 
in  force. 

We  fail,  therefore,  to  find  any  reason  for  holding  that  the 
common-law  rule  as  to  the  effect  of  a  conveyance  to  hus- 
band and  wife  has  been  abrogated,  and  this  conclusion  is  sus- 
tained by  considerable  authority.  In  Ooelet  v.  Oori  (81  Barb. 
314),  Sutherland,  J.,  at  Special  Term,  held  that  a  lease  for  a 
term  of  years,  executed  to  husband  and  wife,  was  unaffected  by 
the  acts  of  1848  and  1849,  and  that  husband  and  wife  by  con- 
veyances to  them  still  took  as  tenants  by  the  entirety.  In 
Farmers  and  Mechanic^  National  Bamk  of  Rochester  v. 
Gregory  (49  Barb.  155)  it  was  held  at  General  Term  that  the 
statutes  referred  to  had  no  relation  to  or  effect  upon  real  estate 
conveyed  to  husband  and  wife  jointly,  and  that  in  the  case  of 
such  a  conveyance,  notwithstanding  those  statutes,  they  take 
as  tenants  by  the  entirety.  Johnson,  J.,  commenced  his 
opinion  by  saying :  "  To  my  mind  it  is  a  very  clear  proposition 
that  our  recent  statutes  for  tlie  better  protection  of  the  separate 
property  of  married  women  have  no  relation  to  or  effect  upon 
real  estate  conveyed  to  husband  and  wife  jointly."  That  de- 
cision was  rendered  in  1867,  and  the  conveyance  which  was 
there  the  subject  of  consideration  was  executed  in  1864.  In 
MiOer  v.  MaUr  (9  Abb.  Pr.  [N.  S.]  444)  Murray,  J.,  at 
Special  Term,  in  1871,  feeling  bound  by  the  decision  last  re- 
ferred to,  held,  tliat  the  common-law  rule  was  applicable  to  a 
conveyance  made  to  husband  and  wife  in  1867.  In  Freeman 
V.  Barber  (3  N.  Y.  Sup.  Ct.  [T.  &  C]  574)  the  same  rule  was 
applied  in  1874  by  the  Supreme  Court  in  the  third  department. 
The  opinion  of  the  court  was  written  by  Miller,  P.  J.,  in 
which  he  stated  that  he  regarded  the  law  as  settled  in  this 
State  that,  in  the  case  of  a  conveyance  to  husband  and 
wife,  they  take,  not  as  joint  tenants  or  as  tenants  in  common, 
but  as  tenants  by  entireties,  notwithstanding  the  acts  referred 
to.  In  Beach  v.  HcUiater  (3  Hun,  519),  decided  in  1875,  a 
similar  decision  was  made.  Gilbert,  J.,  writing  the  opinion 
Siokels  —  Vol.  XLVII.        21 


162  Bertles  t^.  NuNAN".  [April, 

Opinion  of  the  Court,  per  £abl,  J. 

of  the  court,  said  :  *'  These  statutes  operate  only  upon  property 
which  is.  exclusively  the  wife's,  and  were  not  intended  to  de- 
stroy the  legal  unity  of  husband  and  wife,  or  to  change  the  rule 
of  the  common  law  governing  the  effect  of  conveyances  to 
them  jointly."  In  Ward  v.  Orum  (54  How.  Pr.  95),  decided 
in  1876,  Van  Voest,  J.,  at  Special  Term,  held  that  under  a 
deed  executed  to  husband  and  wife  in  1872,  both  became  seized 
of  the  entirety,  although  the  wife  paid  the  entire  consideration 
of  the  conveyance. 

It  is  true  that  these  decisions  are  not  absolutely  binding 
upon  this  court,  but  they  settled  the  law  in  the  Supreme  Court. 
For  twenty  years  after  1849  there  was  no  decision  or  published 
opinion  in  this  State  in  conflict  with  them,  and  they  are,  under 
the  circumstances,  entitled  to  great  weight  here.  They  un- 
doubtedly lay  down  a  rule  which  has  been  followed  and  ob- 
served by  conveyancers,  and  we  have  no  doubt  that  property 
to  the  value  of  millions  is  now  held  under  conveyances  made 
in  reliance  upon  the  common-law  rule  as  thus  expounded. 
These  decisions  were  never  questioned  in  this  State  by  any 
court  until  the  decision  in  the  case  of  Meeker  v.  Wright, 
which  was  rendered  in  this  court  in  1879  (76  N.  T.  262).  In 
that  case  the  learned  judge  writing  the  opinion  reached  the 
conclusion  that  the  common-law  rule  governing  conveyances 
to  husband  and  wife  had  been  abrogated  by  the  modern  legis- 
lation in  this  State.  But  that  portion  of  the  opinion  was  not 
concurred  in  by  a  majority  of  the  judges.  The  views  of 
that  judge  were  very  forcibly  and  ably  expressed,  and  they 
have  been  carefully  reconsidered.  They  do  not  convince  us 
that  the  conclusions  he  reached  should  be  adopted  by  this 
court.  That  case  is  supposed  to  have  unsettled  the  law  some- 
what in  this  State.  In  JFeely  v.  BiLckley  (28  Hun,  451)  it  was 
held  upon  its  authority,  by  a  divided  court,  that  tenancy  by 
the  entirety  is  abrogated  by  the  Married  Women's  Acts ;  and 
upon  the  same  authority  it  is  said  a  similar  holding  was  made 
in  Zorntlei7h  v.  Bvomn^  decided  in  the  Superior  Court  of  New 
York,  in  January  of  this  year,  by  a  divided  court.  It  is  also 
said    that  in    Forsyth    v.   McCaU,  in    the    fourth    depart- 
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ment  in  June,  1880,  and  in  Meekei*  v.  Wri^ht^  after  a  new 
trial,  in  the  third  department,  in  April,  1882,  it  was  decided 
that  the  eomraon-law  nile  was  not  abrogated.  (27  Albany 
Law  Jonmal,  199.)  And  these  decisions,  together  with  the 
one  which  is  now  under  review,  are  all  the  decisions  made  in 
this  State  since  the  case  of  Meeker  v.  Wr\g}U  was  in  this  court, 
which  have  come  to  our  attention. 

Legislation  similar  to  that  which  exists  in  this  State,  as  to 
the  rights  and  property  of  married  women,  exists  in  many  of 
the  States  of  the  Union,  and  the  decisions  are  nearly  uniform 
in  all  the  other  States  where  the  question  has  arisen,  that  a 
conveyance  to  husband  and  wife  has  the  common-law  effect, 
notwithstanding  such  legislation.  Without  citing  all  wo  call 
attention  to  the  following  cases  and  authorities:  Bates  v. 
Sedey  (46  Penn.  St.  248),  French  v.  Mahan  (56  id.  289),  Di- 
ver V.  Diver  (id.  106),  Fisher  v.  Peovin  (25  Mich.  350),  Mc- 
Duff  V.  Beauchamy  (50  Miss.  531),  Washhum  v.  Bums  (34 
N.  J.  18),  Chandler  v.  Cheney  (37  Ind.  391),  Morburgh  v. 
Cde  (49  Md.  402 ;  33  Am.  Kep.  266),  BenneU  v.  Child  (19 
Wis.  362),  Bobinson  v.  Eagle  (29  Ark.  202 ;  1  Washb.  on  Keal 
Prop.  [3d  ed.]  677;  Schouler  on  Husband  and  Wife, 
§§  397,  398  ;  1  Bishop  on  the  Laws  of  Married  Women,  438, 
§§  613,  etc ;  2  id.  284,  §  284).  In  the  last  section  the  learned 
author  says :  "  Under  the  late  married  women's  statutes,  the  . 
effect  of  which  is  to  prevent  any  part  of  the  wife's  interest  in 
her  lands  passing  to  her  husband,  the  rule  of  the  common  law, 
by  force  of  which  the  two  became  tenants  by  the  entirety  of 
lands  conveyed  to  both,  is  not  changed,"  and  he  says :  "The 
reason  for  the  doctrine,  looking  at  the  question  in  the  light  of 
legal  principle,  is,  that  the  statutes  which  preserve  to  married 
women  their  separate  rights  of  property  do  not  have,  or  pro- 
fess to  have,  any  effect  upon  the  capacity  of  the  wife  to  take 
property,  or  the  manner  of  her  taking  it,  but  Avhen  she  does 
take  it  they  simply  preserve  the  right  in  her,  to  her  separate 
use,  forbidding  it  to  pass  in  part  or  in  full  to  her  husband  un- 
der the  rules  of  the  unwritten  law.  If,  then,  land  is  conveyed 
to  a  husband  and  his  wife,  they  take  precisely  as  at  the  com- 
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mon  law  —  that  is,  as  tenants  by  the  entirety."  In  Diver  v. 
Diver,  Strong,  J.,  said :  "  But  it  is  said  the  act  of  1848,  by 
destroying  the  legal  unity  of  the  husband  and  wife,  has  con- 
verted such  an  estate  into  a  tenancy  in  common ;  that  is, 
that  such  a  deed  conveys  a  different  estate  from  that  which 
the  same  deed  would  liave  created  if  made  prior  to  the 
passage  of  the  act.  To  this  we  cannot  assent.  It  mistakes 
alike  the  letter  and  the  spirit  of  the  statute,  imputing  to  it  a 
purpose  never  intended.  The  design  of  the  legislature  was 
single.  It  was  not  to  destroy  the  oneness  of  husband  and  wife, 
but  to  protect  the  wife's  property,  by  removing  it  from  under 
the  dominion  of  the  husband.  To  effect  this  object  she  was 
enabled  to  own,  use  and  enjoy  her  property,  if  hers'before 
marriage,  as  fully  after  marriage  as  before,  and  the  act  de- 
clared that  if  her  property  accrued  to  her  afker  marriage,  it 
should  be  owned,  used  and  enjoyed  by  her  as  her  own  separate 
property,  exempt  from  liability  for  the  debts  and  engagements 
of  her  husband.  All  this  had  in  view  the  enjoyment  of  that 
which  is  hers,  not  the  force  and  effect  of  the  instrument  by 
which  an  estate  may  be  granted  to  her.  It  has  nothing  to  do 
with  the  nature  of  the  estate.  The  act  does  not  operate  upon 
rights  accruing  to  her  until  after  they  have  accrued.  It  takes 
such  rights  of  property  as  it  finds  them,  and  regulates  the  en- 
joyment, that  is  the  enjoyment  of  the  estate  after  it  has  vested 
in  the  wife." 

At  common  law  where  the  estate  was  conveyed  to  husband 
and  wife,  as  above  stated,  the  husband  had  the  control  and  use 
of  the  property  during  the  joint  lives.  It  is  unnecessary  now 
to  determine  whether,  under  the  Married  Women's  Acts  in  this 
State,  the  husband  still  has  such  a  right  in  real  estate  conveyed 
to  him  and  his  wife  jointly.  It  was  said  in  some  of  the  au- 
thorities cited  that  the  statutes  had  changed  that  common-law 
rule,  and  that  while  husband  and  wife,  in  conveyances  to  them 
jointly,  each  took  the  entirety,  yet  that  the  land  could  not  be 
sold  for  the  husband's  debts,  or  the  use  and  profits  thereof  dur- 
ing their  joint  lives  be  entirely  appropriated  by  him.  It  is 
not  important  in  this  case  to  determine  what  the  relation  of 


1883.]  Bertles  v.  Numtan.  165 

Opinion  of  the  Court,  per  Easl,  J. 

the  wife  to  the  land,  in  such  a  case,  now  is,  during  the  life  of 
her  husband. 

It  is  said  that  the  reason  upon  which  the  common-law  rule 
under  consideration  was  based  has  ceased  to  exist,  and  hence 
that  the  rule  should  he  held  to  disappear.  It  is  impossible,  now, 
to  determine  how  the  rule,  in  the  remote  past,  obtained  a  foot- 
ing, or  upon  what  reason  it  was  based,  and  hence  it  is  impossi- 
ble now  to  saj  that  the  reason,  whatever  it  was,  has  entirely 
ceased  to  exist.  There  are  many  rules  appertaining  to  the 
ownership  of  real  property  originating  in  the  feudal  ages,  for 
the  existence  of  which  the  reason  does  not  now  exist,  or  is  not 
discernible,  and  yet,  on  that  account,  courts  are  not  authorized 
to  disregard  them.  They  must  remain  until  the  legislature 
abrogates  or  changes  them,  like  statutes  founded  upon  no 
reason,  or  upon  reasons  that  have  ceased  to  operate. 

It  was  never,  we  believe,  regarded  as  a  mischief,  that  under 
a  conveyance  to  husband  and  wife  they  should  take  as  tenants 
by  the  entirety,  and  we  have  no  reason  to  believe  that  it  was 
within  the  contemplation  of  the  legislature  to  change  that  rule. 
Neither  do  we  think  that  there  is  any  public  policy,  which  re- 
quires that  the  statute  should  be  so  construed  as  to  change  the 
common-law  rule.  It  was  never  considered  that  that  rule 
abridged  the  rights  of  married  women,  but  ratlier  that  it  en- 
larged their  rights,  and  improved  their  condition.  It  would 
be  against  the  spirit  of  the  statutes  to  cut  down  an  estate  of  the 
wife  by  the  entirety  to  an  estate  as  tenant  in  common  with  her 
husband.  If  the  rule  is  to  be  changed  it  slionld  be  changed  by 
a  plain  act  of  the  legislature,  applicable  to  future  conveyances; 
otherwise  incalculable  mischief  may  follow  by  unsettling  and 
disturbing  dispositions  of  property  made  upon  the  faith  of  the 
common-law  rule.  The  courts  certainly  ought  not  to  go  faster 
than  the  legislature  in  obliterating  rules  of  law  under  which 
many  generations  have  lived  and  flourished  and  the  best  civili- 
zation of  any  age  or  country  has  grown  up. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur,  except  Danforth  and  Finch,  JJ.,  who  dissent 
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Upon  tfie  ground  that  the  common-law  doctrine  was  abrogated 
by  tlie  statutes  which  enable  a  wife  to  hold  a  separate  estate, 
and  for  the  reasons  stated  by  the  former  in  Meeker  v.  Wright^* 
and  his  dissenting  opinion  in  Schultz  v.  SohuUz-f 
Judgment  affirmed. 


Stephen  Cutter  et  al.,  as  Executors,  etc.,  Appellants,  v.  The 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 


/Of     //^   >—   York,  Respondent. 


Where  one,  entitled  to  an  award  for  damages  by  reason  of  the  widening 

jjo   li^l  o'  Broadway  in  the  city  of  New  York,  made  in  proceedings  under  the 

140  4281  act  of  1869  (Chap.  800,  Laws  of  1869),  accepted  the  sam  awarded,  and 

gave  a  receipt  acknowledging  payment  in  fall  of  its  amoant,  field,  that 

the  right  to  interest  was  thereby  waived,  and  an  action  to  recover  the 

same   could  not  thereafter  be  maintained  against  the  city  ;  and  this, 

although  the  claimant  demanded  payment  of  interest  at  the  time  and 

protested  against  the  refusal  of  the  comptroller  to  pay  the  same. 

Interest  in  such  case  is  given  as  damages  for  non-payment  or  detention  of 

the  money  awarded  (§  183,  chap.  86,  Laws  of  1818),  and  is  only  to  be 

recovered  with  the  principal  by  action;  it  does  not  constitute  a  debt 

capable  of  a  distinct  claim.     Acceptance,  therefore,  without  action  of 

the  sum  awarded,  in  full  payment  of  the  principal,  bars  an  action  for 

such  damages. 

(Argued  March  14, 1883  ;  decided  April  17, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  April  10,  1882,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  dismissing  plaintiffs'  com- 
plaint on  trial. 

This  action  was  brought  to  recover  interest  alleged  to  be 
due  and  unpaid  upon  an  award  to  Louisiana  St.  John,  plaint- 
iffs' testatrix,  for  damages  to  her  land  because  of  the  widening 
of  Broadway,  which  damages  were  awarded  to  her  in  proceed- 
ings instituted  under  the  act  (Chap.  890,  Laws  of  1869)  author- 
izing that  improvement. 

•  76  N.  r,  288.  1 89  N.  Y.  (Mem  )  644. 
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The  award  was  made  July  5,  1872.  .  The  testatrix  made  a 
deiuand  upon  the  comptroller  for  the  same  in  December, 
1872.  In  June,  1875,  the  comptroller  paid  the  sum  awarded, 
which  was  accepted  by  testatrix,  wlio  at  the  time  gave  a  re- 
ceipt at  the  foot  of  an  account  showing  the  amount  awarded 
*'  as  in  full  payment  of  the  above  account,"  She  at  the  time 
served  upon  the  comptroller  a  paper  stating  that  she  demanded 
interest  from  January  4,  1873,  and  protested  against  his  re- 
fusal to  pay  such  interest,  and  accepted  said  award  under  pro- 
test, "  saving  to  herself  all  her  rights  in  the  premises." 

Further  facts  appear  in  the  opinion.  \ 

Cecil  Campbell  Higgina  for  appellants.  Interest  ran  on  the 
award  from  the  time  of  demand  of  payment  thereof  by  the 
testatrix.  {Spears  v.  Mayor^  eto.,  87  N.  Y.  371.)  Payment 
and  acceptance  of  the  award  does  not  preclude  plaintiffs'  right 
to  recover  the  interest  then  due  thereon,  the  interest  being  de- 
manded at  the  time,  and  payment  of  the  principal  without 
interest  being  accepted  under  protest.  {Jacoi  v.  Etnmety  11 
Paige,  142;  Gillespie  v.  Mayor,  etc,y  3  Edw.  Ch.  512;  2illot- 
son  V.  Preston y  3  Johns.  229 ;  Johnson  v.  Brannan^  5  id. 
268 ;  Williavis  v.  Iloughtalingy  3  Cow.  86  ;  Consequa  v.  Fati- 
ning^  3  Johns.  Ch.  587 ;  So,  Cent,  R,  li,  Co.  v.  Town  of  Mora- 
via,  61  Barb.  180-18 8 ;  People  v.  County  of  New  York,  5 
Cow.  331 ;  Fake  v.  Ecidy^s  EcWs,  15  Wend.  76  ;  Luddington 
V.  Miller,  38  N.  Y.  Super.  [6  J.  &  S.]  478 ;  Bender  v.  Bender, 
7  Barb.  561 ;  Craft  v.  MorriU,  14  N.  Y.  463 ;  Tenth  Nat. 
B'k  V.  Mayor,  etc.,  4  Ilun,  429;  S.  6%  80  K  Y.  660.)  The 
plaintiffs'  legal  right  to  recover  in  this  action  being  established, 
they  are  not  estopped  from  recovery  by  the  receipt  given  by 
the  testatrix.  (Geary  v.  Page,  9  Bosw.  290;  All^n  v.  Roose- 
velt, 14  Wend.  100;  Hawley  v.  Foote,  19  id.  516;  Brooklyn 
Bk  v.  DeGraw,  23  id.  342 ;  Tilton  v.  AUott,  16  Barb.  598  ; 
Day  V.  Roth,  18  N.  Y.  448 ;  Hammond  v.  Christie,  5  Bob. 
166;  Ryan  v.  Ward,  48  N.  T.  204 ;  Keeler  v.  Salisbury,  33 
id-  153 ;  46  id.  310 ;  PeopU,  ex  reh  Kinney,  v.  Supervisars, 
68  Barb  139 ;  Bunge  v.  Koop,  48  N.  Y.  225.)     Where  there 
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are  more  instruments  than  one  in  existence  between  the  same 
paities,  cotemporaneous  and  relating  to  the  same  subj^t- 
matter,  they  must  be  construed  togetlier,  treated  as  one  writing, 
and  the  rights  of  the  parties  then  determined  upon  the  proper 
construction  thereof.  (Greenleaf  on  Evidence,  §  283 ;  ICittle 
iSk  Chandler  v.  Massasoit  Ins,  Co.,  56  Barb.  177;  Meriden 
Britt.  Co.  V.  ZingsoUy  48  N.  Y.  261 ;  Jackson^  ex  dem.  Watsouj 
V.  MoKinney^  3  Wend.  233 ;  Shaw  v.  ZeaviU^  8  Sandf.  Ch. 
178  ;  Mott  V.  RicUmyeT,  57  N".  Y.  49,  65 ;  ConnM  v.  Todd, 
2  Denio,  138 ;  Ma/rsh  v.  Dodge,  66  N.  Y.  533 ;  Reynolds  v. 
Commerce  Ins.  Co.,  47  id.  605 ;  N.  Y.  D.  D.  Co.  v.  StUlimm, 
30  id.  176 ;  Ford  v.  Belmont,  7  Eob.  97,  508.) 

D.  J.  Dean  for  respondent.  The  payment  of  the  principal 
sum  awarded  to  the  plaintiffs'  testatrix  as  principal  has  satisfied 
her  entire  cause  of  action  growing  out  of  the  award,  and  is  a 
bar  to  recovery  of  interest  thereon.  {OiUespie  v.  Mayor,  3  Edw. 
Ch.  512 ;  Jacob  v.  Emmett,  11  Paige,  142;  Johnston  v.  Bran- 
nan,  5  Johns.  267 ;  TiUotson  v.  Preston,  8  id.  299 ;  Conseqtm 
V.  Fanning,  3  Johns.  Ch.  587 ;  Fake  v.  Eddy,  15  Wend.  76 ; 
Teiith  Nat.  Rk  v.  Mayor,  4  Hun,  429 ;  8.  C,  80  N.  Y.  660 ; 
People  V.  County  of  New  Fork,  5  Cow.  331 ;  1  Abbott's  Dig. 
title  "  Application  of  Payments,"  220 ;  Fleetwood  v.  Mayor, 
2  Sandf.  481.)  Under  any  circumstances  the  city  could  be- 
come liable  to  pay  interest  upon  the  award  only  as  damages 
for  the  wrongful  detention  of  the  sum  awarded  to  the  plaint- 
iffs and  for  negligent  default  in  the  duty  of  payment.  {Fm 
parte  Marlar,  1  Atk.  151 ;  Waikins  v.  Morgan,  6  C.  &  P. 
661 ;  Cameron  v.  Smith,  2  B.  &  Aid.  305 ;  Cook  v.  Fmoler, 
E.  L.  R.,  7  H.  L.  Cas.  27 ;  Brewster  v.  Wakefield,  22  How. 
118-127;  Youny  v.  Goodby,  15  Wall.  562-565;  Bumhisel  v. 
Firman,  22  id.  170-176;  Nut.  Rk  C(ymm.  v.  MecKi  Nat. 
Ek,  4  Otto,  437 ;  U.  S.  v.  Shermxin,  8  id.  565,  567 ;  Van 
Rensselaer  v.  Jewett,  2  Comst.  135-140  ;  Brainard  v.  Jones, 
18  N.  Y.  85-37 ;  Hamilton  v.  Van  Rensselaer,  43  id.  244- 
246, 7 ;  Melick  v.  Knox,  44  id.  676-6S0 ;  Eaton  v.  PoissonauU, 
67  Me.  540 ;  Pearce  v.  Ilennessy,  10  R.  T.  223 ;  Suffidd  Educ. 
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Soc'y  V.  Zoomis^  42  Conn.  670 ;  Ludwick  v.  Huntzinger,  5 
Watts  &  S.  51-59;  McLane  v.  AhramSy  2  Nev.  99;  H^ih- 
hard  v.  Gharlestown  Branch  R,  R,  Go.^  11  Mete.  124-128.) 
It  was  a  necessary  part  of  the  plaintiffs'  case  to  prove  that 
payment  had  been  unjustly  refused  and  the  money  unjustly 
detained,  in  order  to  establish  a  right  to  interest.  ( TJ>  S.  v, 
JSAermcm,  8  Otto,  565 ;  People  v.  Ccmal  Comm^rSj  5  Denio,  4<  »5 ; 
67  N.  T.  94 ;  Spears  v.  Mai/or,  87  id.  359  ;  Astor  v.  Miller, 
2  Paige,  68 ;  Astor  v.  Hoj/t,  5  Wend.  602 ;  Coutcmt  v.  CaUin, 
2  Sandf.  Ch.  485.) 

Danfobth,  J.  The  report  of  commissioners  appointed  to 
estimate  damages  incurred  by  reason  of  the  widening  of 
Broadway  was  duly  confirmed  on  the  5th  of  July,  1872,  and 
included  an  award  to  plaintiffs  testatrix  of  $23,041,  by  way 
of  damages  to  her  land,  but  it  also  stated  that  the  premises 
were  incumbered  by  mortgage  in  the  sum  of  $10,000,  and  it 
is  now  conceded  that  the  amount  of  the  mortgage  debt  was  in 
fact  $S,000.  It  does  not  appear  when  the  exact  sum  was 
ascertained,  or  the  property  taken  for  the  improvement  re- 
lieved from  the  lien  of  the  mortgage,  or  the  release  delivered 
to  the  defendants,  but  the  account  for  which  the  testatrix 
acknowledged  payment  contains  a  certificate  signed  by  the 
auditor  of  accounts,  dated  May  13,  1875,  and  this  recites  a  re- 
lease dated  September  9, 1874.  There  is  no  evidence  that  the 
defendant  refused  payment  after  that  time,  and  without  de- 
mand it  could  not  be  put  in  default  or  subjected  to  the  pay- 
ment of  interest.  The  demand  relied  upon  by  the  plaiutififd 
was  made  on  the  31st  of  December,  1872,  and  was  for  the 
full  sum  of  $23,041.  No  answer  appears  to  have  been  made 
to  that  demand ;  at  all  events  it  was  not  complied  with. 

Where,  however,  a  demand  is  necessary  as  a  foundation  for 
a  claim  of  interest,  it  must  be  a  distinct  demand  for  the  sum 
of  money  to  which  the  party  is  then  entitled.  It  is  not 
enough  that  by  some  change  in  circumstance,  brought  about 
by  his  own  act  or  the  act  of  otliers,  he  may  become  entitled  to 
it.  Here  the  demand  included  more  than  the  plaintiffs  could 
SicKKLs  —  Vol.  XLVII.        22 
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justly  claim,  for  until  discharged  of  record  the  amount  of  the 
mortgage  debt  was  to  bo  withheld.     Nor  have  the  plaintiffs 
brought  their  case  within  the  statute  (Laws  of  1S69,  chap. 
890)  regulating  the  proceedings  under  which  the  award  was 
made.     By    this   act  (§  1)   all    provisions  of   law    then    in 
force  relative  to  opening,   regulating  and   widening  streets 
and   avenues  in  New   York   city   were   made   applicable  to 
the  improvement  in  question,  and  among  othera  sectton  183, 
chapter  86  of  the  Laws  of  1813.     By  the  terms  of  this  section 
damages  awarded  are  directed  to  be  paid  by   the  corporation 
within  four  months  after  confirmation  of  the   report  of  tho 
commissioners,  "and  in  case  of  neglect  or  default"    in    so 
doing,  leaye  is  given  to  the  party  entitled  thereto  ''to  sue  for 
and  recover  the  same  with  lawful  interest  from  and  after  the 
said  application  therefor,  and  the  costs  of    the  suit."     No 
other  provision  is  made  for  the  accruing  or  running  of  inter- 
est, and  it  was  in  no  sense  incident  to  or  part  of  the  original 
award.     It  is  given  as  damages  for  non-payment  or  detention 
of  the  money  awarded,  and  does  not  constitute  a  debt  %ipable 
of  a  distinct  claim.     {Dixon  v.  Parkes^  1  Esp.  110 ;  Churcher 
V.  StiugeVy  2  B.  &  Ad.  777.)     It  could   only  be   recovered 
with    the    principal    by    action.     Acceptance,   therefore,   of 
the  sum  awarded  in  full   payment  of  the  principal  prevents 
an  action  for  those  damages.     If  the  plaintiff  meant  to  have 
demanded  the  interest,  she  ought  not  to  have  received  the 
principal.     In  the  face  of  that  fact,  protest  against  the  refusal 
of  the  defendant  to  pay  interest  is  of  no  importance.     {Fleet- 
wood  V.  The  City  of  New  Yorh^  2  Sandf.  481 ;  Farrest  v.  The 
City  of  New  Tork^  13  Abb.  Pr.    350.)     In  the  cases  cited, 
the  plaintiffs  sought  to  recover  back  money  paid  under  an  as- 
sessment for  city  improvements.      The  payment  was    made 
under  protest,  the  plaintiffs  alleging  that  the  assessment  was 
illegal,  but  the  court  held   that  the   plaintiffs  could  not  re- 
cover,   saying,    "  where    there    is    no    legal    compulsion,    a 
party  yielding  to  the   assertion   of   an    adverse   claim   can- 
not   detract    from   the    force   of   his   concession    by   saying 
I  object   or   I    protest     The  payment   nullifies  tho   protest 
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as  eflEectually  as  it  obviates  the  previous  denial  and  contesta- 
tion of  the  claim."  So  in  the  case  before  us.  Here  the  de- 
mand by  the  plaintiff  of  interest  in  addition  to  the  amount  of 
the  award  from  January  4, 1873,  and  protest  against  the  refusal 
of  the  defendant's  comptroller  to  pay  such  interest  with  the 
award  can  amount  to  nothing  in  view  of  the  fact  that  she 
knowingly  accepted  the  award  without  interest,  at  the  same 
time  acknowledging  payment  in  full  of  its  amount.  She 
might  have  refused  to  accept  the  award  without  interest ;  so 
the  defendant  could  refuse  to  pay  interest  even  for  the  purpose 
of  effecting  a  settlement,  but  the  concession  indicated  by  an 
actual  payment  and  an  actual  receipt  of  payment  of  principal 
without  interest  must  be  conclusive.  The  principle  relied  on 
by  the  plaintiffs  that  payment  of  part  of  a  just  debt  furnishes 
no  consideration  for  the  discharge  of  the  whole  is  inapplicable 
in  the  present  case.  There  was  no  contract  liability  of  the 
defendant  for  interest  when  the  settlement  was  made.  It 
could  not  become  a  debt  against  the  defendant  until  judgment, 
and  would  then  become  due  because  allowed  as  damages. 

The  cases  of  Tillotson  v.  Preston  (3  Johng.  229),  Johnstcm 
v.  Brannan  (5  id.  268),  People  v.  County  of  New  York 
(5  Cow.  331),  were  cases  in  which  there  was  no  contract 
for  the  payment  of  interest,  and  it  was  held  that  it 
could  only  be  recovered  as  damages  for  the  non-payment  of 
the  principal  debt  when  it  became  due,  and  that  in  such  a  case, 
if  the  party  to  whom  the  money  was  payable  accepted  the 
amount  agreed  to  be  paid  in  full  satisfaction  of  the  principal 
debt,  he  could  not  afterward  maintain  an  action  for  the  mere 
incidental  damages  which  he  had  sustained  by  reason  of  the 
debt  not  having  been  paid  at  the  time  it  became  due.  In 
TUlotsony.  Preston  {supra\\\\Q  court  say,  '4f  the  plaintiff 
accepted  the  principal  he  cannot  afterward  bring  an  action  for 
!  the  interest."     In  Hamilton  v.  Van  Rensselaer  (43  N.  Y.  244), 

it  is  said  that  when  interest  is  only  recoverable  as  damages 
after  default  in  the  payment  of  the  principal,  the  receipt  of 
the  principal  debt  is  a  bar  to  the  claim  for  such  interest. 

If,  by  reason  of  the  refusal  of  the  defendant  to  pay  interest, 
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and  persistence  of  the  plaintiflfs'  testator  in  demanding  it,  a 
suit  had  been  brought,  interest  could  undoubtedly  have  been 
recovered  from  the  time  a  proper  demand  of  payment  had 
been  made.  But  having  settled  without  action,  and  actually 
accepted  the  money  in  full  payment  of  the  principal,  the  in- 
terest cannot,  by  any  disclaimer  or  protest  on  the  part  of  the 
plaintiffs'  testator  be  made  the  subject  of  a  distinct  claim; 
nor  could  she,  by  any  avowed  reservation,  create  a  right  which 
had  no  existence.  The  complaint,  therefore,  was  properly 
dismissed,  and  the  judgment  appealed  from  should  be  affirmed. 

All  concur,  except  Bapallo  and  Eabl,  JJ.,  dissenting. 

Judgtnent  affirmed. 


Chasles  Finkelkeieb  et  al..  Executors,  etc.,  Respondents,  v. 

Hester  Bates  et  al.,  Appellants. 

By  a  leaae  for  a  term  of  twenty-one  years  the  lessee  covenanted  to  pay 
an  annual  rental,  and  all  taxes  and  assessment,  also  to  buUd  a  **  first-class 
commercial  buUding/' of  a  size  and  material  specified,  to  cost  not  less 
than  $30,000.  A  right  of  re-entry  in  case  of  non-payment  of  the  rent 
was  reserved,  and  it  was  covenanted  that  "  at  the  expiration  of  the  afore- 
said term"  the  value  of  the  building  should  be  appraised,  and  upon  pay- 
ment of  one-half  of  the  appraised  value  the  building  should  l}e1ong  to 
the  lessor,  and  *'  on  the  last  day  of  said  term  or  other  sooner  determination 
of  the  estate*'  granted,  the  lessee  would  peaceably  surrender  possession. 
The  lessor  was  given  the  option  of  giving  a  renewal  lease  for  a  further 
term  of  twenty-one  years  instead  of  paying  half  the  value  of  the  building, 
and  at  the  expiration  of  that  term  it  was  declared  that  the  building  should 
belong  to  him.  The  lessee  erected  the  building,  and  at  the  expiration 
of  about  five  years  his  assignees  were  dispossessed  for  non-payment  of 
rent.  In  an  action  to  recover  the  rent  due  defendants  set  up  as  a  counter- 
claim the  half  value  of  the  building,  claiming  that  the  words  "  expiration 
of  the  term  "  when  the  lessor  was  to  pay  the  half  value  in  case  he  de- 
termined not  to  re-lease  related  not  to  time,  but  to  the  estate  of  the  lessee, 
and  that  upon  termination  of  the  estate  the  liability  of  the  lessor  arose. 
Held  untenable  ;  that  assuming  the  covenant  to  pay  such  half  value  to  be 
an  independent  one.  not  conditioned  upon  the  prior  payment  of  rent, 
the  word"  term  "  was  used  in  the  sense  of  time,  and  such  liability  did  not 
arise  until  the  end  of  the  twenty-one  years. 
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The  lessor,  as  part  of  the  original  oonstraction,  pat  into  the  building  an 
elevator,  an  engine  to  ran  the  same;  a  boiler  was  also  placed  in  a  vault 
under  the  sidewalk  to  furnish  steam  for  the  engine,  and  for  heating  the 
building.  The  boiler  was  set  in  brick  work,  and  could  only  be  removed 
by  taking  up  the  sidewalk.  Defendants  sought  to  counterclaim  the 
value  of  the  elevator  and  boiler  ;  held  untenable ;  that  in  the  absence  of 
evidence  to  the  contrary,  it  was  to  be  assumed  the  price  of  these  articles 
went  to  make  up  the  stipulated  expenditure  of  $80,000,  and  under  the 
lease,  as  between  the  parties,  they  were  to  be  considered  as  part  of  the 
building. 

(Argued  March  80, 1888 ;  decided  April  17, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  4,  18S2,  which  modified,  and  affirmed  as  modified,  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  without  a  jury. 

This  action  was  originally  brought  by  Selena  H.  Jewell,  the 
devisee  of  the  lessor,  to  recover  rent  alleged  to  be  due  from 
defendants,  as  assignees  of  the  lessee  under  a  lease  of  certain 
lots  in  the  city  of  New  York,  executed  in  1866  by  Charles  J. 
Jewell  to  David  C.  Sturges ;  said  devisee  having  died  during 
the  pendency  of  the  action,  her  executors,  the  present  plaintiffs, 
were  substituted. 

The  lease  was  for  a  term  of  twenty-one  years  from  May  1, 
1867 ;  the  lessee  covenanted  to  pay  an  annual  rent  of  $3,000, 
and  to  pay  all  taxes  and  assessments  upon  the  lots  during  the 
term.  A  right  of  re-entry  by  the  lessor  was  reserved  in  case 
of  non-payment  of  rent  for  ten  days  after  any  payment  be- 
came due.     The  lease  contained  these  clauses : 

"  And  the  said  party  of  the  second  part  further  covenants 
and  agrees  to  erect  and  build  upon  said  premises  a  first-class 
commercial  building  to  cover  the  entire  premises,  except  such 
pai-t  thereof  as  it  is  usual  to  reserve  for  light  and  air  in  the 
rear.  Said  building  shall  not  be  less  than  five  stories  in  height 
and  with  a  front  of  white  marble,  yellow  stone  or  of  iron,  and 
to  cost  not  less  than  thirty  thousand  dollars  ($30,000) ;  said  build- 
ing shall  be  completed  on  or  before  the  Ist  day  of  May,  1868, 
unless  the  same  sliall  be  injured  or  destroyed  by  fire,  without 
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the  fault  or  negligence  of  the  party  of  the  second  part  while  in 
process  of  erection  and  completion,  in  which  event  a  reasonable 
time  hereinafter  shall  be  allowed  him  to  re-erect  or  repair  the 
same." 

"  The  said  party  of  the  second  part  further  covenants  and 
agrees  to  keep  the  building  so  to  be  erected  at  all  times  fully 
insured  in  the  joint  names  of  the  parties  hereto  in  as  large 
an  amount  as  any  first-class  insurance  company  in  the  city  of 
New  York  will  accept ;  and  in  the  event  of  neglect  so  to  do,  the 
party  of  the  first  part  shall  be  at  liberty  to  insure  the  same,  the 
said  party  of  the  second  part  agreeing  to  refund  and  pay  the 
amount  of  premium  therefor ;  any  and  all  moneys  received  from 
such  insurance  for  loss  or  damages  shall  be  payable  to  the 
party  of  the  second  part  upon  his  giving  satisfactory  security 
to  the  party  of  the  first  part  that  the  whole  of  the  money  so 
received  shall  be  expended  in  restoring  the  building  to  the  like 
condition  in  which  it  was  before  such  loss  or  damage." 

"  It  is  mutually  covenanted  and  agreed  by  the  parties  hereto 
that  at  the  expiration  of  the  aforesaid  term  the  building  upon 
said  premises  shall  be  appraised  by  appraisers  to  be  chosen  one 
by  each  party  hereto,  and  in  case  of  their  disagreement  those 
two  shall  choose  a  third,  and  ihe  decision  of  said  three  apprais- 
ers, or  a  majority  of  them,  shall  be  final  and  conclusive  upon  both 
parties  hereto,  and  itpon  payment  of  one-half  of  such  appraised 
value  of  said  building  to  the  party  of  the  second  part,  by  the 
party  of  the  first  part,  the  same  building  shall  belong  wholly 
to  said  party  of  the  first  part  hereto.  And  that  on  tiie  last  day  of 
the  said  term  or  other  sooner  determination  of  the  estate  hereby 
granted,  the  said  party  of  the  second  part,  his  executors,  ad- 
ministrators or  assigns,  shall  and  will  peaceably  and  quietly 
leave,  surrender  and  yield  up  unto  the  said  party  of  the  first 
part,  his  heirs  or  assigns,  all  and  singular  the  said  demised 
premises  in  good  order  and  condition.  It  is,  however,  expressly 
stipulated  and  agreed  between  the  parties  hereto  that  the  party 
of  the  first  part,  uix)n  giving  notice  of  at  least  three  months  to 
the  party  of  the  second  part  of  his  election  so  to  do,  m  lieu 
of  paying  one-half  of  the  aforesaid  appraised  value,  may  exe- 
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cute  and  deliver  to  the  party  of  the  second  part,  who  sliall  ac- 
cept the  same,  a  lease  for  the  further  term  of  twenty-one  years 
of  the  premises  aforesaid,  at  a  rent  to  be  fixed  by  appraisers 
to  be  appointed  as  aforesaid,  in  case  the  parties  hereto  cannot 
agree,  such  lease  to  contain  similar  covenants  and  stipulations 
other  than  as  to  the  amount  of  rent,  erection  of  building  and 
renewal  as  are  herein  contained,  and  at  the  expiration  of  said 
last  term  mentioned,  or  other  sooner  determination  of  the  estate 
thereby  granted,  the  said  bailding  shall  belong  wholly  to  the 
party  hereto  of  the  first  part,  and  to  be  sun'endered  to  him  in 
like  good  order  and  condition." 

The  building  was  erected  by  the  lessee  in  pursuance  of  the 
contract  in  December,  1879 ;  plaintiffs'  testator  took  possession 
by  virtue  of  a  warrant  in  summary  proceedings,  because  of  de- 
fault in  payment  of  rent.  Defendants  set  up  as  a  counter-claim, 
half  the  value  of  the  building,  and  as  a  separate  counter-claim, 
the  value  of  an  elevator,  engine  and  boiler  put  into  the  build- 
ing by  the  lessee.  The  material  facts  in  reference  thereto  are 
stated  in  the  opinion. 

Edward  Van  Ness  for  appellants.  The  performance  of  the 
covenant  upon  the  part  of  the  lessor  to  pay  one-half  of  the 
value  of  the  building  at  the  expiration  of  the  term  is  charged 
upon  his  grantee  by  the  statute.  (1  R.  S.  747,  §  24 ;  Smith's 
Lead.  Cas.  22  and  notes ;  Norman  v.  WdU^  17  Wend.  146  ;  1 
R  S.  748,  §  2;  Littleton,  111,  chap.  10,  par.  585,  edition  by 
Thornton,  p.  505.)  The  covenant  to  pay  one-half  of  the 
value  of  the  building  was  not  collateral  in  any  possible  sense. 
{Norman  v.  WeVU,  17  Wend.  146  ;  Taylor's  L.  ife  T.,  §  260, 1  and 
2  and  note ;  1  Washb.  on  Eeal  Prop.  [3d  ed.]  327  [5a.],  380 
[11],  and  [12] ;  2  id.  16,  17 ;  Taylor's  L.  &  T.,  §  330 ;  GariBon 
V.  Tift^  71  N.  Y.,  see  opinion,  p.  53 ;  Littleton's  Tenures, 
chap.  10  ;  Taylor's  L.  &  T.,  §  439.)  The  claim  that  the  de- 
fendants cannot  enforce  the  covenant  to  pay  one-half  of  the 
value  of  the  building  at  this  time,  because  the  words  "  at  the 
expiration  of  the  aforesaid  term  "  refer  only  to  a  termination 
of  the  lease  by  lapse  of  time,  is  untenable.     (Washb.  on  Real 
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Prop.  292 ;  Taylor's  L.  &  T.,  §  16  ;  2  Blacket.  lU  ;  Beach  v. 
JVioson,  9  N.  Y.  35 ;  McAdam's  L.  &  T.  644  [new  cd.]  ;  Johfi- 
son  V.  OppenhehneVy  55  N.  Y.  293  and  4  ;  lioe  v.  Conway ^ 
74  id.  201 ;  McAdam's  L.  ifc  T.,  p.  660 ;  Angell  on  Limita- 
tions,  390.)  The  claim  by  plaintiffs  that  the  payment  of  rent 
and  taxes  is  a  condition  precedent  to  any  claim  for  the  valae 
of  the  building  is  untenable.  (Taylor's  L.  ifc  T.,§  278 ;  Tracy 
V.  Albany  Ea>.  Go.y  7  N.  Y.  472.)  The  plaintiff,  as  devisee  of 
the  reversion  in  part  of  the  demise,  cannot  enforce  any  con- 
ditions. The  rule  is  that  covenants  may  be  apportioned,  but 
conditions  cannot.  (Smith's  L  <fc  T.  292;  Twynain  v. 
Pickard^  2  B.  <fc  A.  109.)  That  a  ground  of  forfeiture 
exists  is  of  no  importance,  there  must  be  an  actual  entry  for 
conditions  broken.  {Twynain  v.  Picka/rd^  2  B.  &  A.  109 ; 
Beach  v.  Nixon^  9  N.  Y.  35;  Tollman  v.  Cojffm^  4  id. 
138.)  The  boiler,  engine,  hoist-way,  etc.,  were  chattels  for 
the  temporary  convenience  of  tenants,  and  as  such  be* 
long  to  the  lessee  and  his  assigns,  and  passed  to  defendants 
under  their  mortgage.  ( Voorliees  v.  McOinnis,  48  N.  Y. 
278 ;  Ewell  on  Fixtures,  275  and  note ;  Taylor's  L.  &  T., 
§§  544-545.) 

Richatd  Z.  Sweezy  for  respondents.  The  lessees  have 
failed  to  perform  the  covenants  of  the  lease  by  omitting  to 
pay  the  taxes  and  ground  rent,  and  they  could  not  demand 
payment  for  the  building  even  if  the  time  for  payment  had 
arrived.  {PeopU'a  ffk  v.  MitcheU,  73  N.  Y.  406 ;  Pike  v. 
Butler,  4  id.  360.)  When  there  are  mutual  agreements 
and  an  act  by  one  party  is  to  be  in  point  of  time  previous  to 
an  act  by  the  other,  the  doing  of  the  first  act  is  a  condition 
precedent  to  the  compelling  performance  of  the  second, 
whether  so  stated  in  the  contract  or  not.  (People^e  B*k  v. 
MitcheUy  mpra,  at  p.  411 ;  Ora/nt  v.  Johnson,  5  N.  Y.  247 ; 
Paine  v.  Brown,  37  id.  228.)  The  covenant  concerning 
the  payment  for  the  building  is  on  the  part  of  the  parties 
only  and  not  of  their  assigns,  and  is  personal  only  and  does 
not  run  with  the  land,  and  cannot  be  enforced  against  the 
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devisee  of  the  lessor.  (1  Washb.  on  Seal  Prop.  330, 
331 ;  Taylor's  Land  &  Ten.  127,  128,  167 ;  Cojin  v.  Tall- 
man,  8  N.  Y.  467;  Cole  v.  Hughes,  64  id.  444.)  The 
counter-claim  for  the  value  of  the  alleged  personal  property 
was  properly  dismissed,  it  is  not  a  cause  of  action  on  contract, 
but  on  a  tort,  and  cannot  be  set  up  in  this  action.  (Code, 
§  601 ;  Peiser  v.  Steams,  1  Hilt.  86 ;  Chaanhers  v.  Lewis, 
11  Abb.  Pr.  212;  Smith  v.  ffall,  67  N.  T.  48;  CHappx. 
Wright,  21  Hun,  240;  J<mes  v.  Hoare,  5  Pick.  286;  WiJlett 
V.  WiUett,  3  Watts,  277 ;  Gait  v.  StewaH,  12  Abb.  Pr.  [N.  S.] 
216.)  The  elevator,  boiler  and  heating  apparatus  are  pait  of 
the  realty,  and  could  not  be  removed  by  defendants.  {McHae 
V.  Central  B^Je,  66  N.  Y.  489.)  A  defendant  cannot  counter- 
claim a  joint  cause  of  action  against  the  plaintiff  and  other 
persons  not  parties  to  the  action.     (Code,  §  601.) 

FiNOH,  J.  Assuming  the  position  of  the  appellants,  that  the 
covenant  of  the  lessor  to  pay  the  value  of  one-half  of  the 
building  erected  on  the  leased  premises  is  an  independent  cove- 
nant, and  not  conditioned  upon  the  prior  payment  of  rent  and 
taxes  during  the  twenty-one  years,  there  yet  remain  difficulties 
which  bar  a  recovery.  The  payment  for  the  building  by  the 
lessor  was  to  be  made  at  the  "  expiration  of  the  term."  The 
meaning  of  that  phrase  as  used  in  the  contract  involves  a  con- 
struction of  the  agreement  to  be  gathered  from  its  several  pro- 
visions. The  lease,  as  printed  for  our  use,  is  divided  into 
separate  and  numbered  paragraphs.  That  was  done  for  con- 
venience merely,  the  original  instrument  having  no  such  sub- 
divisions. By  its  terms  the  premises  were  granted  to  the  lessee 
for  a  period  of  twenty-one  years  at  an  agreed  rent  of  $3,000, 
which  the  lessee  covenanted  to  pay  quarterly  in  each  year, 
together  with  the  taxes,  and  if  the  rent  should  remain  in 
arrears  for  ten  days,  or  default  be  made  in  any  of  the  lessee's 
covenants,  a  right  of  re-entry  was  reserved  to  the  lessor.  It 
was  further  provided  that  within  two  years  a  building  should 
be  erected  upon  the  premises  by  the  lessee.  Its  general  pur- 
pose and  character  was  described.     It  was  to  be  a  first-class 
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commercial  building,  not  less  than  five  stories  in  height,  with 
a  front  of  white  marble,  yellow  stone  or  iron,  and  to  cost  not 
less  than  $30,000.  It  was  to  be  kept  insured  in  the  joint 
names  of  the  parties,  and  in  case  of  fire  was  to  be  restored  or 
repaired  out  of  the  insurance  money  received.  At  the  *'  ex- 
piration of  the  term  "  the  building  was  to  be  valued  by  chosen 
appraisers,  and  the  lessor  was  to  pay  to  the  lessee  one-half  of 
that  appraised  value,  and  upon  such  payment  the  building 
"  should  belong  wholly  "  to  the  lessor,  provided,  however,  that 
the  latter,  at  his  option,  instead  of  the  payment  in  cash,  might 
make  it  by  giving  a  new  lease  for  twenty-one  years  more,  at  a 
rental  to  be  agreed  upon,  or,  in  case  of  disagreement,  to  be 
fixed  by  selected  appraisers.  It  is  thus  apparent  in  the  con- 
tract of  the  parties  that  the  construction  of  this  building  was 
intended  to  be  practically  a  payment  of  rent  in  advance.  The 
rents  to  be  paid  quarterly  in  cash  were  fixed  at  such  a  sum  as, 
with  one-half  the  value  of  the  building  at  the  close  of  the 
term,  would  amount  to  an  adequate  rent  for  the  whole  term ; 
and  the  same  process  repeated  during  a  renewal  of  the  lease 
for  another  twenty-one  years  was  to  exhaust  in  the  same  way 
the  remaining  half  of  the  building.  It  is  also  apparent  that 
the  lessor  was  never  bound  absolutely  to  pay  for  one-half  of 
the  value  of  the  building  in  cash.  He  could  do  so  if  he  pleased, 
but  was  not  bound  to  do  so.  He  was  at  liberty  in  lieu  thereof 
to  give  a  new  lease  for  a  further  term  at  a  rent  agreed  upon  or 
appraised.  This  payment  was  to  be  made,  or  the  new  lease 
given  at  "  the  expiration  of  the  term."  The  appellants  con- 
strue the  word  "  term "  as  relating  not  to  time,  but  to  the 
estate  of  the  lessee.  It  is  capable  of  use  in  both  senses.  (1 
Washburn  on  Real  Prop.  385,  *292.)  And  whether  the  one 
sense  or  the  other  is  to  be  attached  to  the  form  of  expression 
depends  upon  the  construction  of  the  instrument  containing  it. 
Here  the  estate  of  the  lessee  had  been  terminated  by  his  failure 
to  pay  rent  and  taxes,  and  his  dispossession  by  the  landlord 
under  appropriate  legal  proceedings.  The  appellants  insist 
that  upon  such  termination  of  the  estate  the  liability  of  the 
lessor  arose,  and  the  respondents  that  it  did  not  come  into  ex- 
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istence  until  the  end  of  the  twenty-one  years.  We  think  the 
latter  ie  the  true  conBtruction.  The  seventh  subdivision  of 
the  lease,  after  providing  "  that  at  the  expiration  of  the  afore- 
said term  "  the  building  should  be  appraised,  further  under- 
takes to  stipulate  for  the  ultimate  surrender  of  the  premises  by 
the  lessee  in  good  order  and  condition,  and  in  fixing  the  date 
of  such  surrender  uses  the  expression,  ^'  on  the  last  day  of  the 
said  temiy  or  other  sooner  determination  of  the  eHate  hereby 
granted."  The  phraseology  indicates  that  the  word  "  term  " 
was  used  in  the  sense  of  time  as  distinguished  from  the  estate 
granted.  The  character  of  the  agreement  tends  to  the  same 
result.  The  lease  provided,  at  the  option  of  the  lessor,  for 
paying  the  value  of  the  building  by  the  tenant's  occupation  at 
a  reduced  or  graded  rent  for  forty-two  years;  and  the  lessor 
reserved  a  choice  at  the  end  of  the  first  twenty-one  to  pay  one- 
half  of  the  then  value  of  the  building.  That  value  at  the  end 
of  twenty-one  years  might  be  very  different  from  the  value  at  the 
end  of  five ;  and  the  lessor,  after  twenty-one  years  receipt  of 
rents,  might  easily  have  saved  and  accumulated  from  them  the 
means  with  which  to  pay,  when  at  the  end  of  five  years  such 
payment  might  be  impossible.  The  contention  of  the  appellants, 
if  sustained,  would  enable  a  lessee  to  change  materially,  and  to 
the  injury  of  the  lessor,  the  stipulations  of  a  lease  by  the  mere 
process  of  repudiating  its  conditions.  He  makes  default  in 
the  payment  of  rent  and  taxes,  and  so  obliges  the  landlord  to 
remove  him,  and  rests  upon  that  fact  as  the  ground  for  depriv- 
ing the  lessor  of  a  credit  or  delay  of  nearly  twenty  years,  and 
matures  the  debt  by  means  of  his  own  wrong.  We  think  the 
counter-claim  was  properly  rejected  for  that  reason.  The  de- 
mand was  not  due,  and  the  lessor's  option  not  destroyed. 
Whether  any,  and,  if  so,  what  right  may  remain  to  the  lessee 
in  the  future,  we  need  not  now  determine. 

But  another  form  of  the  diflSculty  growing  out  of  the  dis- 
possession of  those  claiming  under  the  lessee  remains  to  be 
considered.  A  separate  and  distinct  counter-claim  for  the 
value  of  the  elevator,  engine  and  boiler  was  asserted  and  also 
rejected.     The  engine  was  supplied  to  run  the  elevator,  and 
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the  boiler  was  needed  to  furnish  steam  for  the  engine,  and  for 
the  heating  of  the  building.  The  boiler  was  placed  in  a  vault 
under  the  sidewalk,  upon  a  brick  foundation  prepared  for  the 
purpose,  and  protected  on  each  side  by  a  substantial  brick  wall. 
It  could  only  be  removed  by  taking  up  the  sidewalk.  The 
engine  was  bolted  to  a  bed-plate  which  rested  upon  a  stone 
foundation  built'  to  receive  it.  The  elevator  extended  to  the 
top  of  the  building,  running  upon  guide-posts  attached  to  the 
frame.  The  elevator  and  steam-heating  apparatus  are  the 
common  conveniences  of  a  first-class  commercial  building. 
They  were  introduced  as  part  of  the  original  construction 
under  the  lessee's  contract,  and  we  must  assume,  in  the  absence 
of  evidence  to  the  contrary,  went  to  make,  up  the  expendi- 
ture of  $30,000,  which  the  lessee  was  bound  to  incur.  There 
is  no  evidence  and  no  finding  that  their  cost  was  in  excess  of 
the  $30,000.  On  this  state  of  facts,  we  think  that  as  between 
lessor  and  lessee,  under  the  peculiar  contract  to  which  they 
were  parties,  the  elevator,  engine  and  boiler  were  a  part  of  the 
building  and  of  the  real  estate.  They  were  supplied  for  its 
use ;  were  fairly  included  in  the  description  of  a  first-class 
commercial  building ;  could  not  be  removed  without  substan- 
tial injury  to  the  structure ;  were  within  the  reasonable  con- 
templation of  the  contract ;  and  were  a  part  of  the  very  ex- 
penditure which  the  lessee  was  bound  to  make,  and  the  lessor 
was  entitled  to  receive.  If  there  be  doubt  whether  as  between 
vendor  and  vendee  of  a  first-class  commercial  building  an  ele- 
vator and  the  machinery  necessary  to  operate  it  are  to  be 
treated  as  part  of  the  realty,  it  is  dissipated  in  the  present 
case  by  the  peculiar  character  of  the  contract,  and  the  nature 
of  its  conditions.  If  the  proof  had  shown  that  these  appurte- 
nances had  been  suppUed  by  the  tenant  in  excess  of  the  $30,- 
000  he  was  bound  to  expend,  and  so  for  his  own  convenience, 
and  not  in  part  performance  of  his  contract  obligation,  the 
question  would  have  been  purely  one  of  fixtures.  Upon  the 
evidence  as  it  stands,  we  do  not  doubt  that  the  articles  in  ques- 
tion must  be  deemed  a  part  and  parcel  of  the  building,  and 
so  cannot  serve  as  the  basis  of  a  separate  counter-claim. 
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These  views  of  the  case  render  unueceesaiy  any  considera- 
tion  of  the  assignments  and  transfers  of  title  on  both  sides. 
The  defendants  claiming  under  and  through  the  original  lessee 
can  have  no  other  or  greater  rights  than  his. 

The*  judgment  should  be  afl^med«  with  costs. 

All  concur. 

Judgment  affirmed. 


WiLLL^M  B.   Mills,  as  Administrator,   etc.,   Appellant, '  i;. 

Fbanois  E.  Hoffman,  Eespondent. 

Id  proceedings  before  a  sarrogate  to  compel  an  accounting,  bj  an  execa- 
tor,  instituted  prior  to  September  1,  1880,  a  bearing  was  bad  and  a  decree 
rendered,  after  tbat  time,  wbieb  was  appealed  from.  Tbe  appellant,  at 
tbe  close  of  tbe  evidence,  requested  tbe  surrogate  to  find  upon  certain 
questions  of  fact,  as  provided  by  tbe  Code  of  Civil  Procedure  (§  2545), 
whicb  be  refused .  Held,  that  an  exception  to  tbe  refusal  was  not  well 
taken  ;  as,  by  tbe  said  Code  (§  8347,  subd.  11),  all  proceedings  pending  in 
Surrogate's  Court  on  tbat  date  are  exempted  from  tbe  operation  of  any  of 
tbe  provisions  of  tbe  cbapter  (18)  containing  said  provision. 

In  an  action  brought  by  a  legatee  against  tbe  other  beneficiaries,  and  tbe 
heirs  at  law  and  next  of  kin  of  the  testator,  and  against  an  administrator, 
with  tbe  vrill  annexed,  for  tbe  purpose  of  determining,  among  other 
things,  tbe  rigbts  of  tbe  parties  in  the  estate,  and  for  an  accounting  by 
tbe  administrator,  audi  payment  by  bim,  to  tbe  parties  entitled,  of  tbe 
amount  found  in  his  bands;  judgment  was  rendered  determining  those 
questions  and  adjudging  tbat  upon  compliance  with  tbe  provisions  of  tbe 
judgment  by  tbe  administrator  be  should  be  discbarged  from  all  claims 
and  demands.  A  guardian  ad  litem  was  appointed  in  said  action  for  an 
infant  who,  witb  ber  general  guardian,  was  made  a  party  defendant,  and 
by  the  judgment  she  was  adjudged  to  be  entitled  to  a  certain  sum  out  of 
the  funds  in  tbe  bands  of  tbe  administrator.  Tbe  latter  fully  performed 
all  tbe  requirements  of  said  judgment,  paying  over  tbe  sbare  of  said  in- 
fant to  ber  general  guardian,  and  was  thereupon  discbarged  from  such 
administration.  After  said  infant  became  of  age,  witb  full  knowledge  of 
the  terms  of  the  judgment,  she  received  from  her  general  guardian  the 
moneys  so  paid  to  bim,  and  also  other  moneys  which  the  Judgment  re- 
quired other  defendants  to  pay  to  her,  and  which  they  bad  previously 
paid  in  compliance  therewith  to  said  guardian.  She  also  commenced 
proceedings  to  vacate  said  judgment  upon  the  ground  that  the  appoint- 
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ment  of  the  guardian  ad  UUm  was  irregular,  and  an  order  was  granted  va- 
cating the  same,  so  far  as  she  was  concerned.  Four  years  after  the  pay. 
ment  so  made  to  her  she  commenced  proceedings  before  the  surrogate  to 
compel  said  administrator  to  account.  Held,  that  the  proceedings  'were 
not  maintainable  ;  that  assuming  the  judgment  has,  so  far  as  the  peti- 
tioner is  concerned,  been  deprived  of  any  force  as  an  adjudication  of 
the  question  involved,  she  could  and  did,  by  acceptance  of  the  moneys 
paid,  ratify  the  acts  of  the  general  guardian  and  estopped  herself  from 
controverting  either  the  judgment  or  the  settlement  made  thereunder. 

A  party  may  not  enjoy  the  rights  awarded  to  him  by  a  judgment  and  deny 
its  force  as  an  adjudication 

MiUs  V.  Hoffman  (26  Hun,  594),  reversed. 

(Argued  March  14,  1883 :  decided  AprU  17,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  or- 
der made  April  8,  1882,  which  aflSrmed  a  decree  of  the  surro- 
gate of  the  county  of  Cayuga,  in  proceedings  to  compel  an 
accounting  by  William  B.  Mills,  as  administrator,  with  the  will 
annexed,  of  David  N.  Follett,  deceased.  (Reported  below,  26 
Hun,  594.) 

The  material  facts  are  stated  in  the  opinion. 

H.  V.  Howlcmd  for  appellant.  The  respondent,  by  accept- 
ance of  the  moneys  paid,  ratified  the  acts  of  her  general 
'guardian  and  estopped  herself  from  controverting  either  the 
judgment  or  the  settlement  made  thereunder.  (Bigelow  on 
Estoppel,  16 ;  City  B'h  v.  Hopkins,  2  Dana  [Ky.],  395 ;  B(yr- 
rowsecdsY,  7\^^^,  5  Allen,  377;  Foote  v.  Essex  Co.^l  Wall. 
107;  Talbot  v.  Todd,  5  Dana  [Ky.],  193;  Le  Guen  v. 
Oov/oemeur,  1  Johns.  Cas.  492,  note ;  Dariber  v.  PrerUice,  22 
Wis.  311 ;  Parkhurst  v.  Sumner,  23  Vt.  588 ;  Chesapeake  Co.  v. 
OiMim^s,  36  Md.  276 ;  Philon  v.  Gardner,  43  Cal.  306 ;  Molo- 
ney V.  Horan,  49  N.  T.  Ill ;  Peter  sire  v.  Thomas^  28  Ohio  St. 
596 ;  WhUGomb  v.  WiUiams,  4  Pick.  228 ;  Eing  v.  Chase,  15  N. 
H.  13 ;  Blockinton  v.  JBlockinton,  113  Mass.  231 ;  Matter  of 
Place,  1  Redf.  Surr.  276 ;  3  Pick.  365 ;  10  id.  77;  Bigelow  on 
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Estoppel,  511;  Deford  v.  Merdery  24  Iowa,  118;  Pwrsley 
V.  IlaySy  17  id.  310 ;  Bigelow  on  Estoppel,  514  ;  Duff  v.  Wyn- 
coop^  74  Penn.  St.  300 ;  Bigelow  on  Estoppel,  511 ;  Sherman 
V.  MoEeon,  38  N.  Y.  266 ;  Wood  v.  Sedy,  32  id.  105 ;  0' Conor 
V.  Vamey,  10  Gray,  231 ;  Bigelow  on  Estoppel,  516 ;  Lewis 
V.  Moloney y  12  Hun,  207;  Freeman  on  Judgments,  §  104; 
Rogers  v.  King  8  Paige's  Ch.  309.)  Respondent  must 
be  bound  by  the  acts  of  her  guardian  in  this  matter, 
and  she  is  now  estopped  from  requiring  Mills  to  stand 
the  loss  sustained  by  a  failure  of  an  investment  which  she 
through  her  guardian  requested  and  advised  him  to  hold. 
{Dakin  v.  Dunning,  6  Paige,  95.)  At  any  rate  Mills  must  be 
considered  as  acting  reasonably,  and  that  he  was  justifiable  in 
holding  stock  which  he  and  people  generally  considered  good, 
when  he  was  advised  and  requested  so  to  do  by  the  parties  in 
interest.  {Higgvns  v.  Whiison,  20  Barb.  141 ; .  Litchfield  v. 
White,  7  N.  Y.  438 ;  McRae  v.  Me  Roe,  3  Bradf.  Surr.  199 ; 
Thompson  et  al,  v.  Brown,  4  Johns.  Oh.  619 ;  Loud  v.  Minot, 
20  Pick.  116 ;  Eowth  v.  HoweU,  4  Johns.  Ch.  629 ;  Knigkt 
v.  Earl  of  Plymmith,  3  Atk.  480.)  There  has  been  no 
gross  negligence,  collusion,  fraud  or  unreasonable  delay  in 
collecting  shown.  (Ruggles  v,  8h,erman,  14  Johns.  466 ; 
Ma/rvin  v.  Stogie,  2  Cowen,  781;  Moore^s  Estate,  1  Tuck. 
41.) 

Charles  M.  Baker  and  Amasa  J,  Parker  for  respondent. 
The  surrogate  had  jurisdiction  of  the  subject-matter,  and  Mills' 
appearance  without  any  objection  waived  all  objections  to 
irregularities,  and  to  jurisdiction  over  his  person.  (1  Abb. 
Dig.  [new  ed.]219,  §64;  McConnickw.  Penn.  Cen/t/ral  R. 
R.  Co.,  49  N.  Y.  308-9 ;  BuH  v.  Trustees  of  Lockpart,  3 
id.  200.)  The  judgment  which  has  been  (as  to  the  respondent) 
set  aside  on  motion  in  the  Supreme  Court  on  the  ground  that 
no  guardian  ad  litem  was  properly  appointed  for  her  therein, 
cannot  be  used  as  a  shield  to  protect  Mills  from  rendering  an 
account  of  his  proceedings  to  respondent.  (  Wells  v.  Thornton, 
45  Barb.  391 ;    Simpson  v.  Hornbeck,  3  Lans.  53,  55.)    The 
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orders  setting  aside  the  jadgments  settled  the  rights  of  the 
parties  (Mills  and  respondent)  as  to  the  effect  of  the  judg- 
ment and  were  conclusive  between  them.  {Dwight  v.  St. 
Johfiy  25  N.  Y.  203,  205-7;  Demarest  v.  Darg,  32  id. 
281,  287-290;  Embury  v.  Conner^  3  id.  522;  White  v. 
Oo(Usworthy  6  id.  143.)  The  judgment  having  been  set  aside, 
it  could  not  protect  Mills  from  an  accounting,  nor  act  as  an 
estoppel  against  the  respondent.  (  Weils  v.  Thornton^  45  Barb. 
391,  394 ;  Simpson  v.  Homheck^  3  Lans.  53,  55 ;  Smith  v. 
Fr(mhjidd,  77  N.  Y.  415 ;  Wood  v.  Jackson^  8  Wend.  36 ; 
HaU  V.  AndrewSy  65  N.  Y.  572.)  It  appearing  upon  the  face 
of  the  record  that  the  judgment  was  irregular  as  to  Frances 
and  obtained  by  false  afSdavits,  the  court  never  obtained  juris- 
diction of  Frances,  and  the  judgment  was  void  as  to  her. 
(Freeman  on  Judgments,  §  116,  p.  87 ;  id.,  §  117 ;  WeUa  v. 
Thornton^  45  Barb.  391,  394;  Simpson  v.  Hornbeck^  3  Lans. 
53,  55;  Smith  v.  Frwakfidd,  77  N.  Y.  414,  419;  Wood  v. 
Jackson^  8  Wend.  10,  36  ;  EM  v.  Andrews,  65  N.  Y.  572 ; 
Dwight  V.  St,  John,  25  id,  203,  205-7 ;  Demarest  v.  Darg, 
32  id.  281,  287-290.)  Surrogates'  Courts  have  concurrent 
jurisdiction  with  the  Court  of  Chancery  to  call  executors  to  an 
account,  and  the  pendency  of  an  action  for  an  accounting  be- 
tween some  of  the  legatees  or  heirs  against  the  administrator 
is  no  bar  to  prevent  another  heir  or  legatee  from  calling  him 
to  an  account  before  the  surrogate  until  the  first  suit  has 
proceeded  to  a  judgment  or  decree.  {Rogers  v.  King,  8 
Paige,  210,  212 ;  In  re  Hood  Estate,  15  N.  Y.  W.  Dig.  333, 
334 ;  Orochm  v.  Lyon,  16  Barb.  461,  466-8 ;  Geery  v.  Web- 
ster, 11  Hun,  428,  430.)  As  Mills  has  never  paid  to  any  one  the 
amount  which  he  should  have  received  from  the  notes  and  bank 
stock,  he  stands  as  to  that  as  though  he  had  never  accounted  to 
any  one,  and  he  is  not  asked  to  pay  any  more  than  he  would  have 
been  held  to  pay  if  there  had  been  no  settlement  with  Follett, 
Colvin  and  Beach.  {Moloney  v.  Horan,  49  N.  Y.  Ill,  11^17.) 
Mills  should  have  disposed  of  the  stock,  and  his  holding  of  it 
was  negligence.  {Baskin  v.  Baskin,  4  Lans.  94 ;  SchuUz  v. 
Pulver,  11  Wend.  361 ;  Hosier  v.  Sasler,  1  Brad.  251 ;  Jfa^ 
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ter  of  Gray  J  27  Hun,  458 ;  4  Laos.  94 ;  Ormieton  v.  Ohsotty  24 
Hnn,  270,  27^-3  ;  8.  ft,  84  N.  Y.  389 ;  Aokerman  v.  EmM, 

4  Barb.  626 ;  2  Kent's  Com.  416  [noted] ;  McLellan's  Probate 
Practice,  213;  BuOoch  v.  WheaUy,  1  Collyer  [130  Eng. 
Eep.] ;  Ming  v.  TaHhot^  40  N.  Y.  76 ;  Adair  v.  Brimmer^ 
74  id.  560-1 ;  Ormiston  v.  OlcoU,  84  id.  843,  345 ;'  Day- 
ton  on  Surrogates  [2d  ed.],  481-4;  [3d  ed.],  519;  Wms.  on 
Exrs.  1815-1816;  Zacey  v.  Dmia^  4  Eedf.  Surr.  406; 
SchuUz  V.  Ptiher^  1 1  Wend.  361 ;  Lawsan  v.  Copdomd^  2 
Brown's  0.  C.  R.  156  [Eng.  JJep.] ;  Gc^rey  v.  Darhy^  6  Ves. 
487,  494-6;  Brazer  v.  GUrk,  5  Pick.  96-97;  Ba%kin  v. 
Bashin^  4  Lans.  94 ;  King  v.  Tdbar^  40  N.  Y.  76 ;  2  Bouvier's 
Inst.  477;  Za<?^  v.  Davia^  5  Eedf.  Surr.  311;  McClellan's 
Surr.  [2d  ed.]  433;  Gilleyne  v.  Brooke j  2  Redf.  Surr.  349; 
Wms.  on  Exrs.  [3d  Am.  ed.]  1535-6-7-8, 1542-1547  ;  Fowdl 
V.  EvanSj  5  Vesey,  843-844 ;  PhiUips  v.  PhiUipSj  2  Freeman 
[Eng.  Eep.],  11 ;  Teblba  v.  Carpenter ^  1  Haddock's  Oh.  166; 
Eagleston  cfe  Goventry  v.  Kingston,  8  Vesey,  466, 467 ;  SchuUz 
V.  Pvloer,  11  Wend.  361-5 ;  Leggett  v.  Leggett,  24  Hun, 
334-5 ;  Story's  Eq.  Jur.,  §§  1274r-5.)  Such  acts  of  negli- 
gence or  careless  administration  as  defeat  the  rights  of  the 
parties  entitled  to  distribution  amount  to  a  devastavitj  for  if 
persons  accept  the  trust  of  executor  they  must  perform  it. 
They  must  use  due  diligence  and  not  suffer  the  estate  to  be 
injured  by  their  neglect.  {SoUister  v.  Burnett,  14  Hun,  293 ; 
Dayton  on  Surrogates  [3d  ed.],  519 ;  2  Wms.  on  Exrs. 
1543;    Brown's   Accounting,  16    Abb.    Pr.,   [N.   S.]  466; 

5  Pick.  96;  Dayton  on  Surrogates  [Ist  ed.],  218;  Piety 
V.  Stacry,  4  Vesey,  622;  King  v.  Talbot,  40  N.  Y.  76; 
Dayton  on  Surrogates  [2d  ed.],  488 ;  Wms.  on  Exrs.  1567 ; 
Redfiold's  Law  and  Practice,  501 ;  4  Lans.  94 ;  11  Wend.  361- 
5  ;  Matter  of  Gray,  27  Hun,  458.)  Administrators  are  held 
liable  for  loss  arising  from  insolvency  or  otherwise  where 
they  negligently  pennit  assets  to  remain  on  personal  secur- 
ity longer  than  absolutely  necessary,  even  if  taken  during 
the  life  of  the  testator.  {Smith  v.  Smith,  4  Johns.  Ch.  285 ; 
3  Wms.  on  Exrs.  1586;  BoUist&r\.  BurriU,  14  Hun,  211,  292- 
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293 ;  Matter  of  Faster,  15  id.  392 ;  iSohultz  v.  Pvlver,  11 
Wend.  361 ;  Powell  v.  EocmSy  5  Veeey,  844.)  Mills  was  not  a 
trustee  in  the  strict  legal  sense.  He  was  not  authorized  to  re- 
tain the  stock  for  any  purpose.  He  should  have  immediately 
proceeded  to  collect  the  debts  and  turn  the  stock  into  cash  and 
distriljute  it  among  the  distributees.  (84  N.  T.  345.)  The 
investment  by  Oglesbie  was  not  authorized,  and  Mills  by  taking 
the  notes  made  the  investment  his  own,  and  if  loss  followed 
he  should  be  held  liable.  (22  Hun,  270, 272-3 ;  4  Lans.  93-4 ; 
Moore's  EstaU,  1  Tuck.  41 ;  11  Wend.  361-6 ;  HoUister  v. 
Burritty  14  Hun,  293;  McClellan's  Probate  Practice,  213.) 
Good  faith  and  honest  intentions  will  not  protect  an  executor 
when  he  departs  from  prudential  rules.  {Bogart  v.  Ya/n 
Yelsar,  4  Edw.  Ch.  718-19 ;  In  the  Matter  of  Rose,  87  N.  T. 
514 ;  Davis  v.  Glarlc,  id.  623.) 

BuGEB,  Ch.  J.  This  case  comes  here  upon  an  appeal  from 
the  judgment  of  the  General  Term,  affirming  a  decision  of  the 
surrogate  of  Cayuga  county  in  favor  of  the  petitioner,  Frances 
Hoffman. 

The  proceeding  was  commenced  before  the  surrogate  by 
petition  filed  in  May,  1880,  by  one  of  the  next  of  kin,  to  com- 
pel an  accounting  by  an  administrator,  and  was  heard  from 
time  to  time  until  the  3l8t  day  of  May,  1881,  when  he  ren- 
dered the  decree  appealed  from. 

The  case  shows  that  the  appellant,  at  the  close  of  the  evi- 
dence, requested  the  surrogate  to  find  upon  certain  questions 
of  fact  in  accordance  with  the  provisions  of  section  2545  of 
the  Code  of  Civil  Procedure,  and  he  having  refused  to  so  find 
except  as  such  facts  were  embodied  in  his  decree,  the  appel- 
lant excepted  to  such  refusal.  We  think  this  exception  was 
not  well  taken. 

By  subdivision  11  of  section  3347  of  the  Code  of  Civil 
Procedure  all  proceedings  pending  in  Surrogates'  Courts  upon 
the  1st  day  of  September,  1880,  were  especially  excepted 
from  the  operation  of  any  of  the  provisions  contained  in  chap- 
ters 14,  15, 16,  17,  18, 19  and  20  of  such  Code.    Section  2545, 
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being  a  part  of  chapter  18  and  thus  excepted,  did  not,  there- 
fore, apply  to  this  proceeding. 

But  we  are  further  asked  to  review  the  conclusions  reached 
by  the  surrogate  upon  the  uncontradicted  evidence  in  the  case 
upon  exceptions  taken  thereto  by  the  petitioner. 

In  order  to  present  these  questions  clearly  a  statement  of  the 
circumstances  out  of  which  this  controversy  arises  is  necessary. 

The  petitioner  claims  as  one  of  the  hell's  at  law  and  next  of 
kin  to  David  N.  Follett,  deceased.  Follett  died  on  the  13th 
day  of  May,  1854,  leaving  a  large  estate,  consisting  of 
both  real  and  personal  property.  In  1851,  he  made  his 
will,  by  which  he  devised  and  bequeathed  the  whole  of 
his  property  to  his  wife,  Mary  A.  Follett,  and  his  eight 
children,  Charles  P.,  David,  James  A.,  Triphena,  Amelia, 
Mary,  Fidelia  M.  and  Fanny  Jane  Follett,  who  were  bom 
prior  to  the  execution  of  the  will.  Prestori  Thompson,  Jesse 
H.  Foreman  and  Lee  Oglesbie  were  named  as  his  executors. 
The  petitioner,  whose  maiden  name  was  Frances  E.  Follett, 
was  bom  in  October,  1863,  after  the  execution  of  the  will,  and 
so  far  as  her  rights  were  concerned,  her  father  died  intestate. 
After  the  testator's  death  his  will  was  duly  proved,  and  Lee 
Oglesbie  and  Jesse  H.  Foreman  alone  qualified  and  acted  as 
executors  under  it.  A  large  amount  of  property  came  into 
the  hands  of  these  executors,  and  they  continued  in  the  admin- 
istration of  the  estate  until  1863,  when  they  died.  Neither  of 
them  rendered  an  account  of  their  administration  of  the 
estate.  After  their  respective  deaths,  on  November  19,  1863, 
the  appellant,  William  B.  MiUs,  was  appointed  administrator, 
with  the  will  annexed,  of  the  testator,  and  received  into  his 
hands  such  portion  of  the  estate  as  he  could  recover,  and  con- 
tinued in  the  administration  thereof  mitil  1869,  when,  under 
a  judgment  of  the  Supreme  Court,  purporting  to  determine 
the  rights  of  all  of  the  parties  interested  in  the  estate,  he  settled 
with  and  paid  off  each  of  the  heirs  and  legatees  of  the  testa- 
tor, and  was  discharged  from  its  further  administration. 
In  July,  1854,  one  Levi  Colvin  was  appointed  by  the  surro- 
gate as  the  general  guardian  of  the  infant  children  of  D.  N. 
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FoUett,  indading  Frances  R.  FoUett,  the  petitioner,  and  con- 
tinued to  act  as  sach  guardian  until  July,  1869,  when  the  peti- 
tioner, having  arrived  at  the  age  of  fourteen  years,  selected 
and  the  surrogate  appointed  one  Harvey  C.  Beach  as  her 
guardian.  Beach  continued  to  act  as  such  guardian  until  Oc- 
tober, 1874,  when  the  petitioner  arrived  at  majority.  The 
affairs  of  the  estate  having  become  greatly  complicated, 
owing  to  the  infancy  of  many  of  the  persons  interested  therein, 
the  birth  of  issue  subsequent  to  the  execution  of  the  will,  the 
decease  of  the  executors  before  they  had  rendered  an  account, 
the  necessity  for  the  support  of  the  infants  during  minority 
by  their  mother,  Mary  Ann  FoUett,  and  the  existence  of  her 
dower  rights,  the  action  referred  to  was  commenced  in  No- 
vember, 1867,  in  the  Supreme  Court  by  James  A.  Follett,  one 
of  the  legatees  under  the  will,  against  Mary  Ann  Follett ;  the 
administrator,  William  B.  Mills ;  Frances  R.  Follett,  the  peti- 
tioner, and  Levi  Colvin,  her  general  guardian,  and  all  other 
heirs  at  law  and  devisees  of  David  K.  Follett,  deceased,  with  a 
view  of  determining  their  respective  rights  in  the  estate,  the 
amount  thereof  still  remaining  subject  to  division  and  distri- 
bution, the  persons  who  were  liable  therefor,  and  the  respect- 
ive amounts  for  which  they  were  so  liable,  and  for  an  account- 
ing by  the  administrator,  and  the  payment  by  him  to  the 
parties  entitled  thereto  of  the  amount  which  should  be  found 
in  his  liands.  Calvin  R.  Aldrich,  an  attorney  of  the  Supreme 
Court,  was  appointed  guardian  ad  litem  for  the  petitioner  in 
the  action.  Each  of  the  other  defendants  also  appeared,  and 
the  action  resulted  in  a  decree  rendered  July  12, 1869,  whereby 
among  other  things  it  was  adjudged  that  the  appellant,  Wil- 
liam B.  Mills,  had  certain  moneys  in  his  hands  belonging  to 
the  petitioner,  and  requiring  him  to  pay  the  same  to  her,  and 
that  upon  the  payment  thereof  and  complying  with  the  other 
provisions  of  such  judgment  he  should  be  released  and  dis- 
charged from  all  claims  and  demands  against  him  as  adminis- 
trator of  the  estate.  The  record  shows  that  after  the  ren- 
dition  of  said  judgment  the  appellant  fully  performed  all  of 
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the  obligatioDB  therein  enjoined  upon  him  and  paid  over 
to  Harvej  C.  Beach,  the  general  gaardian  of  the  petitioner, 
the  moneys  thereby  directed  to  be  paid  to  her.  Other  de- 
fendants who  were  also  adjudged  to  pay  moneys  arising  out  of 
the  estate  to  the  petitioner,  paid  them  to  her  general  guardian 
in  July,  1869.  The  provisions  of  the  judgment  seem  to  have 
been  complied  with  by  each  of  the  parties  who  were  required  to 
perform  any  act  necessary  to  a  complete  final  settlement  of  the 
estate  and  of  the  rights  of  the  respective  parties  interested  therein. 
After  the  petitioner  had  arrived  at  majority,  in  July,  1875, 
she  commenced  proceedings  in  the  Supreme  Court  to  vacate 
this  judgment  upon  the  ground  that  the  appointment  of  a 
guardian  ad  litem  for  her  in  the  action  was  irregular,  and  that 
the  court  did  not  thereby  acquire  jurisdiction  to  render  judg- 
ment against  her  therein.  This  proceeding  resulted  in  an  order, 
on  October  26, 1875,  vacating  the  judgment  so  far  as  it  affected 
the  petitioner. 

It  is  claimed  by  the  petitioner,  notwithstanding  the  receipt 
by  her  general  guardian  of  the  sums  awarded  to  her 
by  the  judgment,  that  by  reason  of  this  order  she  was 
entitled  to  require  the  appellant  to  account  before  the 
surrogate  as  to  his  entire  administration  of  the  estate. 
Assuming  that  she  is  correct  in  this  contention,  and  that 
such  judgment  has  been  deprived,  so  far  as  she  is  concerned,  of 
any  force  as  an  adjudication  of  the  questions  involved  in  this 
controversy,  she  could,  nevertheless,  upon  arriving  at  majority, 
ratify  the  acts  of  her  general  guardian  and  estop  herself  from 
controverting  either  the  validity  of  the  judgment  of  which 
she  had  received  the  benefits  or  the  settlements  made  there- 
under. The  judgment  operated  after  its  rendition  as  a  con- 
tract between  all  of  the  parties  to  the  action,  and  whether  the 
same  was  void  or  voidable,  the  several  parties  thereto  still  had 
the  power  to  give  it  validity  by  assenting  to  its  terms  or  ac- 
cepting the  benefits  which  it  conferred. 

A  principal  cannot  accept  the  benefits  of  an  unauthorized 
contract  made  by  an  agent  and  repudiate  its  obligations. 
Neither  can  a  party  enjoy  the  rights  awarded  to  him  by  a 


190  Mills  v.  Hoffman.  [April, 

Opinion  of  the  Coart,  per  Ruobr,  Ch.  J. 


judgment  and  deny  its  force  as  an  adjudication.  {.Wood  v. 
Sedyy  32  N.  Y.  105 ;  Sherman  v.  MoKe<m,  38  id.  266 ;  Paine 
V.  Huhbard,  6  Wis.  175 ;  1  Redf.  Surr.  Eep.  276.) 

The  undisputed  facts  in  the  case  show  that  the  petitioner, 
with  full  knowledge  of  the  terms  of  the  judgment,  received 
from  her  guardian,  Harvey  C.  Beach,  after  arriving  at  her 
majority,  the  moneys  which  had  previously  been  paid  to  him 
by  the  appellant  in  satisfaction  of  the  amount  thereby  awarded 
to  her.  It  also  appeared  that  in  1876  she  received  other  moneys 
from  her  guardian,  which  the  same  judgment  required  other 
defendants  to  pay  to  her,  and  which  they  had  previously  paid 
in  compliance  with  such  requirements.  And,  finally,  after  all 
these  settlements  had  been  made,  and  nearly  four  years  after 
the  judgment  had  been  vacated  as  to  her,  this  proceeding 
was  commenced  by  the  respondent  before  the  surrogate  to 
compel  the  appellant  to  account. 

In  view  of  all  the  circumstances  of  this  case,  we  think  that 
the  court  below  erred  in  holding  that  the  appellant  could 
again  be  called  upon  to  account  for  his  administration.  It 
is  quite  certain  that  he  could  not  recover  back  the  moneys 
which  he  had  paid  in  obedience  to  the  judgment,  for  the  pur- 
pose of  settling  the  estate,  to  any  of  the  parties  to  the  action. 
Not  only  had  six  years  elapsed  after  such  payments  were  made 
before  the  judgment  was  vacated,  but  the  moneys  which  the 
appellant  had  paid  the  petitioner's  representative  had  been 
paid  over  to  her  before  this  proceeding  was  instituted.  Neither 
was  the  judgment  vacated  as  to  any  of  the  parties  except  the 
petitioner,  and  as  to  them  it  still  remains  in  force.  Moneys 
paid  to  them  were  certainly  not  recoverable  by  him  as  a  con- 
sequence of  the  order  obtained  by  the  petitioner. 

R  appears,  therefore,  that  the  petitioner  has  now  moneys  in 
her  hands  which  she  has  received  from  the  appellant  solely  by 
force  of  the  judgment  in  question,  and  claims  to  repudiate 
the  obligations  of  the  same  judgment  under  which  he  paid 
those  moneys. 
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This  we  think  she  cannot  do.  The  receipt  by  her  of  such 
moneys  was  an  unequivocal  act  of  ratification,  made  with  full 
knowledge  of  the  circumstances,  and  at  a  time  when  she  was 
capable  of  binding  herself,  and  she  cannot  now  be  permitted  to 
deny  the  validity  of  an  act  which  she  has  thus  ratified  and 
confirmed. 

For  these  reasons  we  think  the  judgment  of  the  surrogate 
and  of  the  General  Term  should  be  reversed,  and  judgment 
for  a  dismissal  of  her  petition,  with  costs,  rendered  against  the 
petitioner. 

All  concur.  , 

Judgment  accordingly. 


The  People,  ex  rel.  Daioel  Gebe  et  al.,  Appellants,  v.  John  

R.  WnriLOOK  et  al..  Respondents.  j^J  \% 

\     92    191 
The  act  entitled  **  An  act  to  amend  an  act  to  provide  for  the  election  of  po-    |    152     81 

lice  commiHsioners  in  the  city  of  Syracuse,  and  to  establish  a  police  force 

therein,  and  to  repeal  certain  sections  thereof  "  (Chap.  559,  Laws  of  1881), 

is  not  violative  of  the  provision  of  the  State  Gonstitation  (Art.  3,  §  16) 

declaring  that  no  local  or  private  bill  shall  contain  more  than  one  sab- 

ject  and  that  shall  be  embraced  in  the  title. 

Under  the  provision  of  said  amendatory  act  (§  3)  giving  to  the  mayor  power 
to  remove  any  police  commissioner,  the  mayor  was  authorized  to  remove 
a  commissioner  in  office  when  the  act  took  effect. 

Under  said  provision  the  mayor  has  power  to  remove  without  giving  the 
commissioner  notice  or  opportunity  to  be  heard. 

The  legislature  may  abridge  the.  term  of  an  office  created  by  it,  by  ex- 
press  words,  or  may  specify  an  event  upon  the  happening  of  which  it 
shall  end. 

It  is  also  within  the  power  of  the  legislature,  where  it  has  given  the  au- 
thority to  appoint  to  an  office  created  by  it,  to  authorize  the  removal  of 
the  incumbent  without  notice  or  a  hearing. 

PeopU,  ex  rel.  the  Mayor,  y.  IfiehoU  (79  N.  Y.  582),  distinguished. 

(Argued  March  16,  1888;  dedded  April  17, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  or- 
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der  made  October  20,  1882,  which  affirmed  a  judgment  in  fa- 
vor of  defendants,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  in  the  nature  of  a  qtw  warranto  to  try  the 
title  of  defendants  to  the  office  of  police  commissioners  of  the 
city  of  Syracuse. 

On  the  29th  day  of  August,  1881,  the  mayor  of  Syracuse 
addressed  to  each  of  the  relators  a  written  notice  that  he  had 
removed  him  from  the  office  of  police  commissioner,  of  which 
he  was  then  an  incumbent,  by  virtue  of  the  act  chapter  559, 
Laws  of  1881,  and  on  the  same  evening  he  submitted  to  the 
common  council  a  statement  of  his  reasons  for  such  removal, 
together  with  a  message  appointing  the  defendants  to  fill  the 
vacancies  thereby  created.  No  notice  of  the  mayor's  intention 
had  been  given  to  the  relators,  or  to  either  of  them,  no  charges 
were  presented,  and  no  hearing,  or  opportunity  of  hearing,  or 
explanation  was  afforded  to  them. 

The  defendants  immediately  afterward  qualified  as  such  po- 
lice commissioners,  and  took  possession  of  the  books  and 
papers  of  the  board,  and  have  ever  since  exercised  the  duties  of 
the  office  to  the  exclusion  of  the  relators.    ^ 

Louis  Marshall  for  appellants.  Chapter  559  of  the  Laws 
of  1881  is  a  local  act,  and  is  void  because  it  does  not  comply  with 
the  requirements  of  the  Constitution  (Art.  3,  §  16)  as  to  its 
title.  {People  v.  ITie  Boa/rd  of  Supervisors  of  Ohautavqua^ 
43  N.  T.  10;  The  PeopU  v.  HiU,  35  id.  449;  StewaH  v.  The 
Father  Mattheu)  Society,  41  Mich.  67 ;  Dorsey's  Appeal,  72 
Penn.  St.  192;  Tovm  of  FishhiU  v.  FishkiUy  etc.,  Plank- 
road  Co.,  22  Barb.  634 ;  People  v.  Commissioners  of  High- 
ways of  PaUUine,  53  id.  70 ;  People  v.  AUm,  42  N.  T.  404 ; 
People  V.  O'Brien,  38  id.  193  ;  Huher  v.  'I%e  People,  49  id.  132 ; 
Meeh  v.  Gaskin,  42  id.  186 ;  The  MaU&r  of  the  Town  of  Flat- 
lush,  60  id.  398 ;  City  of  WaterU/am  v.  FairhanJcs^  65  id. 
588 ;  The  Matter  of  SackeU  Street,  74  id.  95 ;  People  v. 
Comrrvon  Council  of  Brooklyn,  13  Abb.  Pr.  [N.  S.]  121 ;  Mur- 
ray V.  The  Mayor  of  New  Torh,  etc.,  11  J.  &  S.  164 ;  Mat- 
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ter  of  BlodgeU,  15  N.  T.  Wkly  Dig.  21,  Court  of  Appeals, 
tried   1882;    State  v.  Clinton^   27  La.  Ann.  40;  Mo%e%   v. 
The  Mayovy  etc.y   52  Ala.  212;  People  v.  The  Institution 
of  Deaconesses,   71    111.    229;   Tovm  of  Union  v.    Rader^ 
39  N.   J.  Law.  509 ;  The  People^  ex  rel.  Ryan^  v.  Green, 
58  N.  Y.  295.)    This  statute  should  be  construed  prospect- 
ively.     {Dash  V.    Van  Kleek,  7  Johns.    477;    Hachley  v. 
Sprague,  10  Wend.  133 ;  Sayre  v.  Eisner,  8  id.  661 ;  Jarvis 
V.  Jarvis,  3  Edw.  Ch.  462 ;  Johnson  v.  BurreU,  2  Hill,  238 ; 
Palmer  v.  Connelly,  4  Denio,  374 ;  Sa/nford  v.  Bennett,  24 
N.  Y.  20;  -fi'iy  v.  Holton,  15  id.  595  ;  Jackson  v.  Fan  Zandt, 
12  Johns.  159  ;  Benton  v.  TFVcit/?ir^,  64  N.  Y.  226 ;  Carpen- 
ter V.  Shimer,  24  Hun,  464 ;   WiUiatns  v.  Ci^y  o/*  Oswego,  25 
id.  36 ;   iT^ji^  ybr*  cfe  Oswego  Midland  R.  R.  Co.  v.   Fan 
Bom,  57  N.  Y.  473.)    If  it  had  been  intended  that  the  mayor 
had  a  right  to  remove  police  commissioners  who  were  in  ofiSce 
at  the  time  of  the  passage  of  the  act,  the  right  of  appointing 
their  successors  would  not  have  been  limited  to  a  time  subse- 
quent to  the  expiration  of  their  terms  of  office.     {Curtis  v. 
Leavitt,  15  N.  Y.  59 ;  MouUon  v.  Hunt,  23  id. ;    Wait  v. 
Wait,  4  Comst  95  ;  People  v.  TiemoAi,  35  Barb.  198  ;  Frask 
V.  Payne,  43  id.  509  ;  ChiXds  v.  Smith,  55  id.  45.)     The  re- 
moval of  the  relators  without  a  hearing  or  an  opportunity  for 
an  explanation,  and  upon  the  grounds  specified  by  the  mayor, 
was  not  authorized  by  the  statute.     {Bagg*s  Case,  11  Coke,  99 ; 
Term  Reports,   209 ;  People,  ex  rd.  Gray,  v.  The  Medical 
Society,  24  Barb.  578;  People,  ex  rd.  Bartlett,Y.  The  Medical 
Society^  32  N.  Y.  181 ;  People,  ex  rd.  Schmitt,  v.  St.  Pran- 
cisctis  Society,  24  How.  Pr.   216 ;  Queen  v.  Sadlers  Co.,  10 
House  of  Lords  Cases,  404 ;  Black  and  White  Smiths  Society 
V.  Van  Dyke,  2  Wliart.  309 ;    Washington  Society  v.  Bach, 
20  Penn.  St.  425  ;  Sleeper  v.  Franklin  Lyceum,  7  R.  I.  523 ; 
People,  ex  reh  Doyle,  v.  Ben.  Society,  3  Hun,  361 ;    Wachel 
V.  Noah  Ben.  Society,  84  N.  Y.  28  ;  People  v.  Sailors^  Snug 
Harbor,  54  Barb.  532 ;    Lines  v.    WxOey,  1  C.  &  K.  257 ; 
Fritz  V.  Muck,  PresH  of  St.  Steph^s  Society,  62  How.  Pr. ; 
People,  ex  rd.  Mv/aday,  v.  Fire  Commissioners,  72  N.  Y. 
Sickels — Vol.  XLVIL       25 
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445  ;  Matter  of  NichoU^  57  How.  395  ;  People^  «b  rd.  Mayor , 
etc,,  V.  NicKoU,  79  N.  Y.  582  ;  72  id.  445  ;  Murd4>ch  v.  The 
Trustees  of  PhiUipa  Academy,  12  Pick.  244 ;  Paige  v.  Har- 
din^ 8  B.  Monr.  673  ;  Field  v.  The  Commonwealth,  32  Penn. 
St.  476 ;  Ba/mshay^s  Case,  18  Q.  B.  173 ;  Comm^onweaUh  v. 
Stifer,  25  Perm.  St.  23.) 

M.  A.  Knapp  for  respondents.  The  title  of  the  act  of 
1881  (Chap.  559)  fully  discloses  the  purpose  and  intent  of  its 
provisions  and  meets  the  requirements  of  the  Constitution. 
(Sedgwick  on  Construction  of  Statutory  and  Constitutional 
Law,  530,  531,  532,  and  notes;  Const.  Tenn.,  Art.  2,  §  17; 
Stat.  Tenn  [Thompson  &  Sager],  vol.  1,  p.  93 ;  People,  ex 
rd.  City  of  Rocheeter,  v.  Briggs  et  al,,  50  N.  Y.  554 ; 
Harris  v.  The  People^  59  id.  600 ;  Bouvier's  Law  Dictionary, 
118  ;  The  Cases  of  Stewed  v.  The  Father  Matthew  Society, 
41  Mich.  67 ;  The  Matter  of  SackeU  Street,  74  N.  Y.  95 ; 
Murry  v.  The  Mayor,  etc.,  11  J.  &  S.  Super.  Ct. ;  Huher  v. 
People,  49  N.  Y.  132 ;  People,  ex  rd.  City  of  Rochester,  v. 
Briggs,  50  id.  554 ;  People,  ex  rd.  Davies,  v.  Com.  of  Taxes 
of  N.  T.,  47  id.  501 ;  Morfordv.  Nugen,  8  Iowa,  83  ;  Phillips 
V.  Covington  <&  Cincinnati  Bridge  Co.,  2  Mete.  [Ky.]  219 ; 
Leuhrmam,  v.  Taasing  District,  2  Lea  [Tenn.],  426  ;  SiaU  v. 
Fox,  51  Md.  412  ;  Matter  of  Mayer,  50  N.  Y.  504 ;  Pe&pU, 
ex  rd.  Hayd&ix,  v.  City  of  Rochester,  id.  525 ;  Matter  of 
Van  Antwerp,  56  id.  264 ;  Nev^idorff  v.  Duryea,  69  id. 
557 ;  Kerrigan  v.  Force,  68  id.  381 ;  Connor  v.  Mayor,  5  id. 
285 ;  Sun  Mut.  Ins.  Co.  v.  Mayor,  8  id.  241 ;  Brewster  v. 
City  of  Syracuse,  19  id.  116;  People,  ex  rd.  Crowdl,  v.  Law- 
rence, 41  id,  139 ;  Franklin  v.  Trustees  Vi^  DansviUe,  1 
Hun,  593 ;  People,  ex  rd.  H.  R.  Co.,  v.  Ha/oemeyer,  Mayor, 
etc.,  3  id.  106  ;  Alexander  v.  Bennett,  38  N.  Y.  Super.  Ct.  498 ; 
People  V.  Bennett,  54  Barb.  486 ;  Mosier  v.  Hilton,  15  id. 
660 ;  Matter  of  Wahher,  9  id.  163 ;  WhiU  v.  Syractcse  <fe 
Utica  R.  Co.,  14  id.  563  ;  Devlin  v.  Mayor,  50  How.  Pr.  12 ; 
Cen.  C.  R.  R.  Co.  v.  23rd  St.  R.  R.  Co.,  54  id.  168 ;  OtUwater 
v.  Mayor,  18  id.  572 ;  In  re  Petition  of  Wm.  T.  Blodgett, 
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14  W'kly   Dig.  326;    McBeynolds   v.  UmaUhouse,    8    Ky. 
[Bush]  453 ;  LouisviUe  cfe  0.  T.  JR.  Co.  v.  BuUardy  2  Mete. 
[K\\]  166  ;  Mayor^  etc.j  v.  HeitZj  50  Md.  574 ;  Mayo?*  of  An- 
iiapolis  V.   Siate  of   Maryland^  30  id.  118;   Hwmmond  v. 
LessepSy  31  La,  Ann.  336 ;  City  of  Hannibal  v.   Cotmty  of 
Marian^  69  Mo.  571 ;  People^  ex  rel.  Davies,  v.  Commission' 
ers  of  Taxes,  47  N.  Y.  501 ;  Cooley's  Const.  Lim.  148  ;   fel- 
low Rvoer  Improvement  Co.  v.  Arnold,  46  Wis.  224.    See 
Bramdon  v.  State,  16  Ind.  197 ;  llarfns  v.  People,  69  N.  Y. 
600;  City  of  Eureka  v.  Dams,  21  Kans.  578.)    The  provis- 
ioas  of  chapter  559  of  the  Session  Laws  of  1881  are  applica- 
ble to  the  relators.     {Moore  v.  Mausert,  49  N.  Y.  333 ;  People, 
ex  rel.  Sears,  v.  Board  of  Asesssors  of  Brooklyn,  84  id. 
610  ;  Matter  of  Executive  Communieation,  15  Fla.  735 ;  State 
V.  Andrews,  20  Texas,  230  ;  Zo7ig  v.  Mayor,  81   N.  Y.  425  ; 
HoUey  v.  Mayor,   59  id.  166  \  D.  &  L.  Planhroad  Co.  v. 
AUm,  16  Barb.  15 ;  PhiUips  v.  Mayor,  1  Hilt.  483.)    As 
the  office  of  police  commissioner  of  the  city  of  Syracuse  was 
first  created  by  chapter  17  of  the  Session  Laws  of  1869,  it  hasj 
therefore,  none  of  the  elements  or  incidents  of  a  common-law 
office,  and  the  relators  can  claim  no  such  rights  or  privileges  as 
custom  or  ancient  usage  may  have  secured  to  common-law  of- 
ficers.    {Ex  parte  Hannen,  13  Peters,  260  ;  Smyth  v.  Latham, 
9  Bing.  692.)    The  legislature  had  ample  power,  therefore,  to 
provide  by  law  that  said  police  commissioners  should  be  ap- 
pointed instead  of  elected  by  the  people,  and  it  is  not  even 
necessary  that  the  appointment  be  made  by  local  authority. 
{People  V.  Draper,  15  N.  Y.  532;  People  v.  Palm^sr,  52  id. 
83 ;  State  Const.,  art.  10,  §  3  ;  Session  Laws  1881,  chap.   659, 
§  2.)     When  a  person  accepts  a  public  office  in  this  State,  of 
the  nature  of  that  held  by  the  relatore,  he  accepts  it  subject  to 
Mrhatever  changes  and  regulations  the  legislature  may   there- 
after see  tit  to  make  concerning  it.     {Connor  v.  Mayor ^  5  N. 
T.  285 ;  Smith  v.  Mayor,  37  id.  518 ;  Long  v.  Mayor,  81  id. 
425  ;  Holley  v.  Mayor,  69  id.   166 ;  OUlespie  v.  Mayor,  6 
Paly,  286 ;  •  City  of  Wyandotte  v.  Drennen,  24  Alb.  L.  J.  401 ; 
Phillips  V.  Mayor,  1  Hilt.  483 ;  Pdople  v.  Morris,  13  Wend. 
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331-337.)  The  action  of  the  mayor  is  fully  sustained  by  au- 
thorities in  this  State  and  elsewhere.  {People^  ex  rel.  Mun- 
day^  V.  Fire  Commissioners^  72  N.  Y.  445 ;  People,  ex  rel. 
Sims,  V.  Fire  Commissioners,  73  id.  437.)  The  present  case 
belongs  to  that  class  where  the  proceedings  to  remove  are  not 
intended  to  be  judicial,  but  executive  or  ministerial  in  their 
nature.  {.People,  ex  rel.  Westray,  v.  Mayor,  16  Hun,  309 ; 
Matter  of  BarUett,  9  How.  Pr.  417 ;  Qtieen  v.  Governors 
Darlington  Free  Grammar  School,  6  Ad.  &  El.  714 ;  People 
V.  Stout,  19  How.  Pr.  168;  Attorney- General,  ex  rel.  Taylor, 
v.  Brown,  1  Wis.  513;  State  v.  McGarry,  21  id.  496; 
Keenan  v.  Perry,  24  Texas,  259;  State  v.  Dohert,  25  La. 
Ann.  119 ;  People  v.  Bearfidd.,  35  Barb.  254 ;  People  v.  Dej^t 
Police,  etc.,  5  Hun,  457 ;  1  Dill.  Mun.  Corp.,  §  13  [3d  ed.].) 

Danforth,  J.  The  thing  in  dispute  is  the  office  of  police 
commissioner  of  the  city  of  Syracuse.  The  relators  claim  it 
under  a  statute  of  1869,  entitled  "  An  act  to  provide  for  the 
election  of  police  comniissioners  in  the  city  of  Syracuse,  and 
to  establish  a  police  force  therein  "  (Chap.  17,  Laws  of  1869). 
The  defendants  claim  it  mider  chapter  559  of  the  Laws  of  1881, 
entitled  "  An  act  to  amend  an  act  to  provide  fpr  the  election 
of  police  commissioners  in  the  city  of  Syi-acnse,  and  to  estab- 
lish a  police  force  therein,  and  to  repeal  certain  sections  thereof." 
The  relators  argue  that  the  act  of  1881  is  a  local  act ;  that  its 
subject  is  not  expressed  in  the  title,  and  that  it  is,  therefore, 
void  under  the  prohibition  of  the  Constitution  (§  16,  art.  3). 

It  is  plain  that  the  act  is  local,  for  it  has  no  force  beyond 
the  city  named  in  it,  and  does  not  affect  the  people  of  the 
State ;  but  its  title  expresses  an  intention  of  the  legislature, 
and  a  single  object — to  amend  a  previous  and  specified  stat- 
ute. Nor  do  the  provisions  in  the  body  of  the  act  go  beyond 
it.  The  act  of  1869  provides  for  the  choice  by  ballot,  by  the 
electors  of  the  city,  of  police  commissioners,  their  term  of  office, 
their  organization  as  a  board,  and  their  powers.  The  act  of 
1881  repeals  those  provisions  of  the  act  of  1869,  relating  to  the 
election  of  the  commissioners,  and  by  amendment  confers  ati- 
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thority  upon  the  mayor,  "  upon  the  expiration  of  the  term  of 
office  of  any  of  the  present  commissioners,"  to  appoint  his 
successor,  and  in  like  manner  fill  any  vacancy  that  might  other^ 
wise  occur,  authorizes  him  to  remove  from  office  any  commis- 
sioner "  for  any  cause  deemed  sufficient  to  himself,"  and  pre- 
scribes the  powers  and  duties  of  the  commissioners.  All  these 
things  are  properly  incident  to  the  subject  of  the  original  act, 
and  it  is  difficult  to  see  how  the  members  of  the  legislature  or 
the  public  could  in  any  way  be  misled  by  the  actual  title  of 
the  act,  or  by  what  other  words  their  vigilance  as  to  the  real 
topic  of  legislation  could  be  better  excited.  The  selection  of 
the  commissioners  is  dealt  with  in  both  statutes,  and  the  amend- 
ment consists  in  the  substitution  of  one  mode  of  selection  for  an- 
other ;  an  important  alteration  doubtless,  but  in  no  respect  foreign 
to  the  main  purpose  or  subject  of  the  act,  which  was  the  estab- 
lishment of  a  police  force,  nor  outside  the  office  of  an  amend- 
ment, of  which  notice  was  sufficiently  given  by  a  title  indicating 
the  act  to  be  amended,  and  its  subject-matter.  The  statute  of 
18S1,  therefore,  is  not  broader  than  its  title,  and  does  not  con- 
travene the  constitutional  provision  upon  which  the  appellant 
relies.  The  object  of  that  provision  is  fairly  answered  by  a  title 
giving  notice  to  whomsoever  reads,  that  legislation  is  impend- 
ing, which,  by  amending  the  a«t  referred  to,  might  toach  upon 
the  subject-matter  of  any  of  its  provisions. 

By  the  sixth  section  of  the  act  of  .1869,  it  was  provided 
that "  the  commissioners  may  be  removed  for  cause,  in  the  same 
manner  as  sheriffs  are  removed,"  and  the  relators  contend  that 
the  amendment  of  1881,  by  which  this  provision  was  omitted, 
and  power  of  removal  given  to  the  mayor,  has  no  application 
to  them,  because  they  were  in  office  wllen  the  last  act  took 
effect.  This  construction  is  untenable.  The  authority  given 
to  the  mayor  is  general  to  remove  from  office  any  commis- 
sioner for  any  cause  sufficient  to  himself,  and  we  find  nothing 
in  the  act  to  restrain  in  any  degree  the  intent  of  the  legisla- 
ture as  expressed  by  those  words.  They  merely  substitute  one 
tribunal  for  another,  and  vest  it  with  power  over  the  commis- 
sioner.    He  was  not  less  subject  to  removal  under  the  act  of 
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1869  than  under  the  act  of  1881,  but  by  tlie  last  a  new  mode 
of  procedure  was  adopted,  and  to  that  each  commissioner  is 
made  subject.  He  can  no  more  complain  that  he  is  proceeded 
against  by  the  altered  mode  than  a  suitor  in  our  courts  could 
claim  to  maintain  or  resist  a  cause  of  action  by  the  procedure 
in  force  when  it  accrued.  As  to  that  he  has  no  vested  right, 
and,  therefore,  the  cases,  DoBh  v.  Van  Kleeck  (7  Johns. 
477),  People^  ex  rel.  Ryan^  v.  Greeii  (68  N.  T.  295),  and 
others  of  like  character  cited  by  the  appellants,  have  no 
application.  The  office  was  created  by  the  legislature,  and  they 
might  abridge  its  term  by  express  words,  or  specify  an  event, 
upon  the  happening  of  which  it  should  end.  {Conner  v. 
Ma/yoTj  etc,j  5  N.  T.  285 ;  Lang  v.  Mayor^  eto.^  81  id.  425.) 
In  this  case  the  event  specified  by  the  legislature  is  removal  by 
the  mayor. 

The  next  position  of  the  relators  raises  a  more  interest- 
ing general  question :  whether  they  were  entitled  to  have  notice 
or  be  heard  before  the  final  action  of  the  mayor.  At  common 
law  there  could  be  no  doubt  as  to  this.  Bagff^s  Case  (11 
Coke,  99),  £tng  v.  Gaakin  (8  Term  Rep.  209),  and  many 
others  cited  by  the  learned  counsel  for  the  appellant,  stand 
upon  the  principle  that  no  one  shall  be  condemned  unheard, 
but  this,  too,  when  applied  to-  the  term  of  office,  is  within  the 
control  of  the  legislature,  and  as  it  gave  the  power  to  appoint, 
may  also  give  the  power  to  remove.  (Const.,  art.  10,  §  3 ;  People^ 
ex  rd.  Sinu^  v.  Board  of  Fire  Oominissionera  of  the  Gity  of 
New  York,  73  K  Y.  437.)  In  the  act  before  us^awsof  1881, 
§  1,  chap.  559)  the  power  of  removal  has  been  expressly  conferred 
upon  the  mayor,  to  be  exercised  as  to  him  shall  seem  meet.  In 
People^  ex  rd.  The  Mayor^  v.  NiahdU  (79  N.  T.  582),  cited 
by  the  appellant,  the  statute  requires  not  only  that  cause  for 
removal  should  exist,  but  also  that  the  officer  should  have  an 
opportunity  to  be  heard.  The  statute  before  us  lacks  both 
conditions.  No  opportunity  to  be  heard  is  given,  and  it  is 
enough  if  the  mayor  thinks  there  is  sufficient  cause.  It  may 
or  may  not  exist,  except  in  his  imagination,  but  his  conclusion 
is  final.     The  diligence  of  appellants'  counsel  has  found  no 
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case  like  it,  and  those  cited  by  him  do  not  apply.  They  re- 
quire either  the  actual  existence  of  "cause,"  or  "sufficient 
cause  "  for  removal,  and  so  by  implication  impose  investigation 
before  action,  or  by  express  language  give  a  hearing  to  the 
accused  member  or  official.  Hero  the  removal  is  to  be  deter- 
mined summarily,  and  is  intrusted  to  the  unrestrained  discretion 
of  the  mayor.  Nor  is  this  without  a  precedent  Among  other 
cases,  like  power  is  given  to  the  governor  over  the  superintend- 
ent of  public  works,  and  to  the  latter  over  his  assistant  super- 
intendents (Const,  of  N.  Y.,  art.  5,  §  3),  and  to  the  board  of  com- 
missioners of  the  fire  department  of  New  York,  over  certain 
subordinates  (Laws  of  1873,  chap.  335,  §  28).  Under  that  stat- 
ute it  was  held  that  the  power  of  removal  was  to  be  exercised 
at  pleasure,  except  in  cases  where  there  was  an  express  hmita- 
tion  to  a  removal  after  notice  and  a  hearing,  and  for  cause. 
(People,  ex  rd.  Sims,  v.  Board  of  Fire  Comm^rs,  supra,) 

We  are,  therefore,  of  opinion  that  no  reason  for  a  reversal 
of  the  judgment  appealed  from  is  shown,  and  it  should  be 
affirmed. 

All  concur.  Bafallo  and  Eabl,  JJ.,  on  the  ground  that 
the  title  of  the  amendatory  act  was  sufficient  to  cover  the  sub- 
ject of  removal,  without  passing  upon  the  question,  whether  it 
was  sufficient  to  substitute  appointment  in  place  of  election  of 
commissioners. 

Judgment  affirmed. 


Lewis  J.   Phillips  et  al..    Executors,  etc..  Respondents,  v. 

Mabla.  Davies  et  al.,  Appellants.  m^sis, 


Where,  upon  examination  of  a  will,  taken  as  a  whole,  the  intention  of  the  J  O  jk  /  %. 
testator  appears  clear,  bat  its  plain  and  definite  purposes  are  ^^'/%^U^{^/ 
dangered  by  inapt  or  inaccurate  modes  of  expression,  the  court  may,  and     /y^  ' 

it  is  its  duty  to,  subordinate  the  language  to  the  intention  ;  it  may  ^'^^  /mfjjL  i  un 
words  and  limitations,  supply  or  transpose  them  to  get  at  the  correct  |^   JLx 

meaning.  iiUsI 

M.,  at  the  Ume  of  making  her  will,  and  of  her  death,  owned  a  large  amount        ]     92   199| 
of  real  estate  but  only  a  small  amount  of  personal  property.    By  her  will,        |   161     71 
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after  providing  for  tlie  payment  of  debts,  sbe  first  gave  lier  estate,  real 
and  personal,  to  her  executors  in  trust,  to  rent,  etc.,  and  apply  the  rents, 
income,  etc.,  to  the  use  of  her  husband  during  his  life.  Then  followed 
ten  clauses  purporting  to  create  separate  and  independent  trusts  ;  also 
numerous  legacies,  all  of  which  would  substantially  fail  in  the  absence 
of  a  trust  estate,  or  power  in  trust  vested  in  the  executors,  by  force  of 
which  the  real  estate  could  be  sold  and  converted  into  money.  Certain 
real  estate  was  also  specifically  devised,  and  the  executors  were  di- 
reeled  to  pay  o£F  incumbrances  thereon,  which,  in  the  absence  of  such 
power,  could  not  be  done.  The  clause  appointing  executors  contained 
the  following :  *'  and  during  the  life-time  of  my  said  husband  my  said 
executors,  and  such  and  whichever  of  them  as  shall  act,  are  authorized 
and  empowered,  by  and  with  the  consent  of  my  said  husband,  to  sell 
and  dispose  of  any  part  of  my  estate,  real  and  personal,  not  specifically 
bequeathed."  In  an  action  for  a  construction  of  the  will,  ?ield,  that  said 
clause  was  to  be  construed  as  conferring  upon  her  executors  a  power 
of  sale,  which  during  the  life  of  her  husband,  was  to  be  exercised  only 
with  his  consent,  but  thereafter  continuing  to  exist ;  and  that,  there, 
fore,  the  executors  had  power  to  sell  after  the  death  of  the  husband, 
and  convert  into  money  so  much  of  the  real  estate  as  was  not  specifically 
devised. 

(Argued  March  16, 1888  ;  decided  April  17, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fii'st  judicial  department,  entered  upon  an  order 
made  December  14,  1882,  which  affirmed  a  judgment  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  a  construction  of  the  will 
of  Matilda  Phillips,  deceased. 

The  substance  of  the  will  and  the  material  facts  appear  in 
the  opinion. 

'William  AUen  Butler  for  appellants.  The  due  execution 
of  a  power  requires  a  substantial  compliance  with  every  condi- 
tion which  precedes  or  accompanies  its  exercise.  After  the 
death  of  her  husband  the  power  of  sale  given  by  the  testatrix 
could  not  by  any  possibility  be  exercised.  {Matter  of  Vander- 
hiU,  20  Hun,  122 ;  1  R.  S.  737,  §§  121, 122 ;  Hill,  on  Trustees, 
478;  AUm  v.  De  Witt,  3  N.  Y.  276  at  278;  Barber  v.  Gary, 
11  id.  397 ;  Hetzd  y.. Barber,  69  id.  1 ;  Richardson  v.  Sharpe^ 
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29  Barb.  222.)  The  sole  devise  in  trust  of  the  I'eal  estate  hav- 
ing been  for  the  life  of  John  D.  Phillips,  and  the  sole  power 
of  sale  having  been  conditioned  on  its  exercise  during  his  life 
and  with  his  consent,  and  neither  the  devise  nor  the  power  hav- 
ing ever  taken  effect,  owing  to  the  failure  of  the  executors  to 
qualify  during  his  life,  the  plaintiffs  had  no  right  to  commence 
this  action  for  the  construction  of  the  will.  {Uill  v.  WisneTj 
88  K  T.  153  at  160 ;  Bailey  v.  Briggs,  56  id.  407  at  413 ; 
Post  V.  Hover^  33  id.  593 ;  Bowen  v.  Smithy  10  Paige,  193 ; 
Chipman  v.  Montgomery^  63  N.  Y.  221 ;  Monarque  v.  Mon- 
arque^  80  id.  320 ;  Onderdonk  v.  Mott^  34  Barb.  106 ;  Bailey 
V.  Briggs,  56  N.  Y.  407,  413 ;  Mead  v.  Mitchell,  17  id.  210 ; 
Brevoort  v,  Brevoort,  70  id.  136.)  If  this  action  can  be  sus- 
tained and  the  question  of  the  intent  of  the  testator  as  to  the 
powers  of  the  executors  is  to  be  inquired  into,  the  title  of  the 
heirs  at  law  will  not  be  disturbed  unless  it  is  made  plainly  to 
appear  that  the  testatrix  intended  that  her  real  estate,  if  unsold 
at  her  husband's  death,  should  not  descend  to  them,  but  should 
vest  in  the  executors  surviving  her  husband  for  the  purposes 
of  the  will.  (2  Jarman  on  Wills,  744 ;  1  id.  465 ;  Lynes  v. 
Townsend,  33  N.  Y.  558;  Boe  v.  BlacJcett,  Cowp.  235;  1 
Bro.  C.  0.  441;  Moore  v.  Heaseman,  Willes,  141;  Hay  v. 
The  Earl  of  C(yoenbry,  3  T.  R.  83 ;  Whea;tm  v.  Andress,  23 
Wend.  462 ;  Post  v.  Hover,  33  N.  Y.  593  at  599 ;  Rathbone 
V.  Dyckman,  3  Paige,  9 ;  Redfield  on  Wills,  425,  n.  5,  p.  434, 
§  18;  Allen's  Ec.  v.  Alien,  18  How.  [U.  S.]  385;  Ly7ies  v. 
Townsend,  33  K  Y.  570 ;  Roberts  v.  Coming,  23  Hun,  303 ; 
Harvey  v.  Ol/mstead,  1  N.  Y.  493 ;    Vanderzee  v.  Vanderzee, 

30  Barb.  331 ;  affirmed,  36  N.  Y.  231 ;  Vanderwerher  v.  Van^ 
derwerker,  7  Barb.  221 ;  Vwn  Kleck  v.  The  Reformed  Dy/tch 
Church,  6  Paige,  600-612 ;  Schavher  v.  Jackson,  2  Wend.  26 ; 
Delajield  v.  Parish,  25  N.  Y.  9 ;  Crovmingshield  v.  CroKm- ' 
tngshield,  2  Gray,  526  )  Tte  court  below  erred  in  construing 
the  will  to  intend  that  the  trust  estate  or  the  power  of  sale  as 
to  the  real  estate  should  extend  beyond  the  life  of  John  D. 
Phillips,  the  husband  of  the  testatrix.  {Richardson  v.  Sha/rpe, 
29  Barb.  222 ;  Dunsdee  v.  Gcldbacker,  8  Abb.  [N.  S.]  439.) 
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It  was  error  in  the  court  below  to  assume  that  the  testatrix, 
when  she  made  her  will,  had  in  view  a  personal  estate  of  only 
$16,000,  and  that,  therefore,  she  must  have  intended  to  give  a 
power  of  sale  to  extend  beyond  the  life  of  her  husband. 
{Bevan  v.  Cooper^  72  N.  Y.  317 ;  Reynolds  v.  Reynolds^  16 
id.  257 ;  Lupton  v.  Lupton^  2  Johns.  Ch.  623 ;  Harris  v.  Fh/y 
7  Paige,  423 ;  Myers  v.  Eddy^  47  Barb.  263 ;  Taylor  v.  Dodd, 
68  N.  T.  835 ;  KaCbfleisch  v.  Kdlbfleisch,  67  id.  354 ;  Hoyt  v. 
Hoyty  85  id.  142 ;  Covenhoven  v.  Schuler^  2  Paige,  129,  130 ; 
Trustees  of  Theological  Semina/ry  v.  Kellogg ^  16  N.  Y.  88, 
89 ;  1  Jarman  on  Wills,  411,  412, 415, 416 ;  Simms  v.  Dough- 
erty, 5  Ves.  247 ;  Post  v.  Hover,  33  K  Y.  599 ;  Tan  Nos- 
tramd  v.  Moore,  52  id.  12.)  The  will  took  effect  at  the  death 
of  the  testatrix,  and  the  property  must  be  viewed  as  it  was  at 
her  death.  The  power  of  sale,  being  discretionary,  did  not 
constitute  an  equitable  conversion  of  the  real  estate  into  per- 
sonalty. {Stagg  v.  Jackson,  1  N.  Y.  206 ;  Allen  v.  De  Witt, 
3  id.  276 ;  Lovett's  Ec'rs  v.  GiUender,  35  id.  617;  White  v. 
Howard,  46  id.  162 ;  Ha^ms  v.  Clark,  7  id.  242,  261 ;  Reed 
w.U7iderhill,  12  Barb.  113;  Hetzd  v.  Ba7^>er,  69  N.  Y.  1,  7; 
Lucas  V.  Brandreth,  28  Beav.  273.)  There  can  be  no  pre- 
sumption of  any  other  intent  than  that  which  the  words  era- 
ployed  in  a  will  express,  and  the  rule  which  permits  a  construc- 
tion in  aid  of  an  intent  not  clearly  expressed  never  allows  a 
disregard  of  plain  provisions  which  speak  positively,  and 
which  must  have  full  effect  given  to  them,  even  though  the 
result  may  be  to  make  it  impracticable  to  execute  the  will  as 
to  all  its  provisions.  {Myers  v.  Eddy,  47  Barb.  263 ;  Van 
Nosbrand  v.  Moore,  62  N.  Y.  12;  Schavhet  v.  Jackson,  2 
Wend.  13  at  33.) 

Everett  P.  Wheeler  for  respondents.  The  court  has  juris- 
diction at  the  suit  of  an  executor  upon  whom  a  power  of  sale 
is  conferred  by  a  will,  to  be  exercised  by  him  for  the  benefit 
of  third  parties,  to  entertain  a  suit  for  the  construction  of  a 
will,  and  to  obtain  the  instruction  of  the  court  as  to  his  duty 
in  the  premises.     The  power  is  such  cases  is  a  power  of  trust. 
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(1  Eev.  Stat.  734,  §  94  [Edmonds'  ed.,  p.  684]  ;  1  Redfield  on 
Wills,  492 ;  DiU  v.  Wimer,  88  N.  T.  163 ;  Delancy  v.  Van 
Atden^  84  id.  16.)  The  directions  to  create  certain  trust  funds 
by  investment  in  personal  securities  must  fail  entirely  unless  a 
power  to  sell  the  real  estate  exists.  When  this  is  the  case  and 
tlie  directions  are  imperative  a  power  of  sale  will  always  be 
implied.  {Kalbjleiaoh  v.  Kalbfleisch^  67  N.  T.  354 ;  Hoyt  v. 
Eoyt,  85  id.  142 ;  Taylor  v.  Dodd,  58  id.  335 ;  ShuUers  v. 
Johnscn^  38  Barb.  80 ;  Lwingston  v.  Murray^  39  How.  Pr. 
102 ;  Connover  v.  Hoffman^  1  Bosw.  214 ;  Van  VecfUen  v. 
Keaior,  63  N.  Y.  52 ;  Tucker  v.  Tucker,  5  id.  408, 413 ;  Meak. 
inffs  v.  Cromwellj  id.  136;  Hoyt  v.  Iloyt,  85  id.  142,  149; 
Lupion  v.  lAiptoriy  2  Johns.  Ch.  614.)  It  is  the  intention  of 
the  testator  expressed  in  the  will  which  is  to  govern.  (1  Red- 
field  on  Wills,  432;  DuBais  v.  jRay,  35  N.  Y.  162,  175.)  If 
the  intention  is  that  the  real  estate  shall  be  converted  into 
money,  it  will  be  considered  in  equity  as  so  converted,  from 
the  time  the  conversion  is  directed  to  take  place.  {Fiahsr  v. 
Banta,  66  K  Y.  408,  477 ;  KaXbjleisch  v.  Kalbfleisch,  67  id. 
354;  Inglia  v.  Trustees  Sailors^  Snug  Harbor^  3  Pet.  99, 117; 
Toums  V.  Wentworth,  11  Moo.  P.  C.  526,  543;  AVboU  v.  Car. 
perUer^  7  H.  of  L.  Cas.  68 ;  Biddulph  v.  Lees,  1  Ell.  Bl. 
«fe  Ell.  289.)  The  intent  of  the  testator  as  manifested  by 
the  whole  will  should  control  and  the  consent  of  the  husband  re- 
quired by  the  last  clause  is  a  limitation  which  expired  upon  his 
death,  leaving  the  execu4x>r3  an  unlimited  power  to  sell  there- 
after. {KaJhfleisch  v.  KaZbfleiachj  67  N.  Y.  354 ;  Inglis  v. 
Trustees  S.  S.  H,,  3  Pet.  99-117 ;  T<mns  v.  Wentworik,  11 
Moore's  P.  0.  526,  543 ;  AUboU  v.  Carpenter,  7  H.  of  L.  Cas. 
68 ;  Biddulph  v.  Lees,  E.  B.  &  E.  289.) 

Finch,  J.  The  conrts  which  have  construed  this  will  were 
BO  impressed  with  the  necessity  of  a  trust  estate,  or  power  in 
trust  vested  in  the  executors,  by  force  of  which  the  real  estate 
could  be  sold  and  converted  into  money,  to  effect  the  carefully 
framed  and  deliberately  expressed  purposes  of  the  testatrix, 
that  they  have  sustained  a  trust  power  as  arising  by  implication, 
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and  have  been  ready  to  put  a  construction  upon  tlie  last  clause 
of  tlie  will  somewhat  different  from  that  suggested  by  the 
order  of  its  language.  That  clause  is  as  follows :  "  I  hereby 
nominate  and  appoint  my  beloved  husband,  John  D.  Phillips, 
and  my  sons,  Louis,  Isaac,  Henry  J.  and  Asher  L.,  executors 
of  this  my  last  will  and  testament,  hereby  authorizing  such  and 
whichever  of  them  as  shall  qualify,  and  the  survivor  and 
survivors  of  them  to  act  in  the  like  manner  and  with  like  effect 
as  if  they  or  he  alone  had  been  named,  as  such  executor,  and 
during  the  life-time  of  my  said  husband^  my  said  executors,  and 
such  and  whichever  of  them  as  shall  act  are  authorized  and 
empowered,  hy  and  with  the  consent  of  my  said  husband^  to 
sell  and  dispose  of  any  part  of  my  estate,  real  and  personal, 
not  specifically  bequeathed,"  etc.  If  the  two  expressions  we 
have  italicized  belong  together,  and  have  been  separated  by 
accident  or  mistake;  if  they  may  be  brought  together  by 
transposition,  and  if  then  they  may  be  inclosed  in  brackets  and 
read  parenthetically,  the  construction  of  the  courts  below 
will  be  reached,  and  what  seems  inevitably  to  have  been 
the  purpose  and  intention  of  the  testatrix  will  be  preserved. 
The  material  part  of  the  clause  in  question  would  then  read 
thus,  viz. :  "  and  my  said  executors,  and  such  and  whichever  of 
thcfm  as  shall  act  are  authorized  and  empowered  {during  the 
Hfe-time  of  my  said  hu^>amdy  hy  and  with  the  consent  of  my 
said  husband)  to  sell  and  dispose  of  any  part  of  my  estate, 
real  and  personal,"  etc.  If  such  was  the  real  meaning  and  in- 
tention of  the  testatrix ;  if  an  examination  of  the  whole  will 
forces  that  conviction  ;  if  its  plain  and  definite  purposes  are 
endangered  by  inapt  or  inaccurate  modes  of  expression ;  and  we 
are  sure  that  we  know  what  the  testatrix  meant ;  we  have  a 
right  and  it  is  our*duty  to  subordinate  the  language  to  the  in- 
tention. In  such  a  case  the  court  may  reject  words  and  limita- 
tions, supply  them  or  transpose  them,  to  get  at  the  correct 
meaning.  {Pond  v.  Bergh^  10  Paige,  140 ;  Drake  v.  Pdl^  3 
Edw.  251 ;  Mason  v.  Jones^  2  Barb.  229.)  But  we  are  to  con- 
strue the  will,  not  make  it  anew ;   anj  the  inquiry  comes 


1883.]  Phillips  et  al.  v.  Davies  et  aL  205 

Opinion  of  the  Court,  per  Finch,  J 

whether  in  the  case  at  bar  the  actual  intentiou  has  been  reached 
in  the  coustractiou  adopted. 

The  testatrix  owned  a  large  amount  of  real  estate  but  only 
about  §16,000  in  personal  property.  She  left  surviving  her, 
besides  her  husband,  four  sons  and  five  daughters,  all  of  age 
and  all  of  the  latter  married,  and  one  grand-daughter,  the  sole 
repi-esentative  of  a  deceased  daughter.  This  property  she  sought 
to  dispose  of  for  the  benefit  of  this  family  by  a  will  which  is 
long,  deliberate,  and  characterized  by  distinct  and  definite  pur- 
poses. After  the  payment  of  debts  she  first  provided  for  her 
husband.  She  gave  all  her  property,  real  and  personal,  to  her 
executors  in  trust,  to  rent,  invest  and  improve  the  same,  and 
apply  the  rents,  issues,  income,  interest,  dividends,  and  profits 
thereof  to  the  use  of  her  husband  for  and  during  his  natural 
life.  This  trust  and  estate  of  the  trustees  was  to  end  at  the 
death  of  the  husband.  All  that  follows  in  the  way  of  bequest 
or  devise  expressly  and  carefully  relates  to  the-  situation  and 
period  after  her  husband's  decease.  There  is  first  a  specific  de- 
vise of  her  house  and  lot  in  Thirty-fourth  street.  New  York,  to 
her  daughter  Rachel  Moeller,  together  with  the  household 
furniture.  Then  comes  a  series  of  ten  carefully  constnicted 
trusts  for  the  benefit  of  the  nine  children  and  the  grandchild 
Clara,  in  each  of  which  the  trustees  named  are  different,  and 
the  sum  of  $25,000  is  to  be  invested  for  the  use  of  the  selected 
beneficiary.  These  ten  trusts  required  $250,000  from  an  estate 
having  not  enough  of  personal  property  to  constitute  a  single 
one  of  them,  and  show  conclusively  the  purpose  and  intention 
of  the  deceased  to  devote  to  them  the  proceeds  of  her  real  estate. 
Each  of  these  ten  trust  estates  is  created  and  described  by 
itself,  and  they  disclose  a  definite  aim  in  the  manner  of  their 
creation.  Taking  the  first  as  an  example,  we  find  that  the 
beneficiary  is  Henry,  while  the  trustees  are  his  three  brothers, 
Lewis,  Asher  and  Isaac.  The  latter  are  required  to  invest  the 
sum  of  $25,000  and  apply  the  interest  and  income  to  the  use 
of  Henry  during  his  natural  life,  and  upon  his  death  to  pay  the 
principal  to  his  issue,  or  in  default  of  such,  to  his  surviving 
brothers  and  sisters,  and  the  issue  of  such  as  may  be* dead. 
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For  each  of  the  sons  the  trustees  were  his  three  brothers ;  and 
for  each  of  the  daughters  two  of  the  sons  and  the  husband  of 
the  beneficiary,  while  for  the  granddaughter  Clara,  the  four 
sons  were  made  trustees.  The  details  of  these  ten  trusts  care- 
fully wrought  out  occupy  five  printed  pages  of  the  case,  and 
they  evince  a  clear  and  definite  purpose  on  the  part  of 
the  testatrix  to  carry  the  bulk  of  her  estate  to  her  grandchildren 
and  preserve  it  for  them,  safe  from  the  possible  wast«  or  im- 
providence of  the  sons,  or  the  control  and  possession  of  the 
sons-in-law.  For  the  married  daughters  the  trusts  were  im- 
portant safeguards,  and  for  the  grandchildren  the  sole  basis  of 
their  rights.  It  is  quite  clear  that  the  testatrix  did  not  intend 
to  put  the  bulk  of  her  property  represented  by  these  ten  shares 
within  the  absolute  control  of  the  beneficiaries,  and  leave  the 
grandchildren  to  the  chances  and  accidents  of  their  parent's 
success  or  failure,  if  there  be  nothing  else  in  the  will  to  modify 
our  conclusion.' 

The  next  clause  in  the  will  is  a  bequest  of  $1,000  to  each  of 
her  living  grandchildren  at  the  date  of  her  death.  How  many 
there  were  we  are  not  explicitly  informed,  but  the  papers  in 
this  case  and  in  the  action  of  partition  submitted  with  it,  in- 
dicate that  at  that  period  they  were  more  than  forty  in  num- 
ber ;  the  payment  of  their  legacies  alone  requiring  not  less  than 
$40,000,  a  sum  for  which  the  testatrix  must  have  known  the 
personal  property  was  totally  inadequate,  and,  therefore,  must 
have  considered  her  real  estate  as  converted  into  money,  and 
providing  the  source  of  payment. 

There  is  then  a  devise  to  Priscilla  Cohen,  a  sisterin-law,  of  a 
house  and  lot  on  Forty-firet  street.  This  property  and  that 
previously  specifically  devised  to  Mrs.  Moeller  became  seriously 
incumbered  before  the  death  of  testatrix,  and  caused  the  execu- 
tion of  a  codicil.  That  instrument  recites  that  the  incumbrance 
upon  the  house  and  lot  devised  to  Mrs.  Moeller  was  about  $20,- 
000,  and  directs  her  executors  to  pay  that  oft*  and  also  the  in- 
cumbrances upon  Mrs.  Cohen's  lot  "  from  any  money  or  assets 
that  may  come  into  their  hands  before  making  any  other  dis- 
bursements, or  paying  oflE  any  legacy."  The  personal  estate  was 
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utterly  insuflEicient  even  to  pay  oflf  these  incumbrances,  and 
when  so  applied,  as  far  as  it  would  reach,  left  the  ten  trusts 
and  the  legacies  to  the  grandchildren  utterly  valueless  and 
hollow.  It  is  difficult  to  imagine  that  the  testatrix  deliberately 
contemplated  such  a  result  as  possibly  required  by  the  language 
of  her  will. 

Two  additional  trusts  are  then  framed,  in  which  the  sons  are 
made  trustees  and  the  beneficiaries  are  a  sister,  Mrs.  Isaacs,  and 
a  sister-in-law,  Mrs.  Cowan.  To  the  latter  is  given  the  income 
of  $5,000,  and  to  the  former  of  $3,000,  during  their  respective 
lives,  with  remainder  over  to  the  children  of  testatrix,  except  a 
moiety  to  the  husband  of  Mrs.  Cowan.  These  two  life  estates 
entirely  fail  if  the  real  estate  cannot  be  sold  and  its  proceeds  be 
applied,  and  as  the  sister  and  sister-in-law  could  take  nothing 
by  inheritance,  we  are  driven  to  the  difficult  conclusion,  upon 
the  appellants'  theory,  that  the  testatrix  really  contemplated  an 
emergency  in  which  these  provisions  should  be  illusory  and 
vain. 

A  similar  result  attends  the  charitable  bequests  that  follow : 
$4,000  are  distributed  among  four  institutions  of  the  Hebrew 
faith ;  gifts  on  paper  without  a  dollar  behind  them  ;  a  deceptive 
pretense  of  charity ;  if  in  truth  the  donor  contemplated  a  pos- 
sible emergency  carrying  her  real  estate  to  her  heirs.  In  the 
same  condition  are  the  bequests  to  Mrs.  Meyer  of  $2,000  ;  that 
to  the  sister  Sarah  of  the  use  of  $1,000 ;  those  to  the  nephews 
Maurice  and  Isaac  Simmons  of  $1,000  and  of  $500  respect- 
ively ;  that  to  the  Rev.  Samuels  M.  Isaacs  of  $250  ;  and  that  to 
Henrietta  Wolff,  "  who  was  named  after  my  deceased  daughter 
Henrietta,"  of  $250. 

Three  general  provisions  follow  which  assume  and  require  a 
conversion  of  the  real  estate,  and  the  management  and  control 
of  its  proceeds  by  the  executors.  The  first  requires  that  all  in- 
vestments to  be  made  by  her  trustees  shall  be  in  bonds  and  mort- 
gages or  government  bonds,  or  those  of  the  State  or  city  of 
New  York.  The  second  that  if  any  of  her  children,  grand- 
children or  god-sons  should  "  marry  out  of  the  pale  of  the 
Jewish  faith  "  their  legacies  should  be  revoked,  and  the  party 
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BO  offending  should  have  "$100  ordyP  Was  this  intended  as 
merely  an  idle  threat,  and  did  the  testatrix  contemplate  that  a 
child  so  offending  might  yet,  in  one  event,  inherit  one-tenth  of 
the  whole  estate,  and  enjoy  and  spend  it  among  the  Gentiles  % 
Tlie  third  provision  authorized  the  trustees,  whenever  she  had 
given  them  "-property,"  to  call  in,  alter  and  change  invest- 
ments. 

Then  comes  a  final  disposition  of  all  the  rest,  residue  and  re- 
mainder of  the  estate,  evincing  a  purpose  to  dispose  of  all  her 
property,  and  die  intestate  as  to  none.  The  executors  are 
directed  to  divide  such  residue  into  ten  equal  shares,  and  pay 
them  over  to  the  trustees  of  the  ten  trusts  for  the  benefit  of  the 
nine  children  and  the  granddaughter  Clara.  And  then  follows 
the  final  clause  relating  to  the  power  of  sale,  the  construction 
of  which  is  to  be  detennined. 

Such  is  the  will.  There  is  but  one  possible  answer  to  the 
inferences  which  its  elaborate  provisions  force  upon  us.  That 
answer  is  not  without  weight  and  is  pressed  with  ability,  and 
with  evident  sincerity.  It  is  said  that  the  testatrix  intended  to 
condition  the  whole  scheme  of  her  will  upon  the  consent  of  her 
husband ;  that  unless  he  consented  to  a  sale,  she  meant  that 
her  whole  elaborate  structure  of  trusts,  and  legacies,  and 
charities,  and  conditions  should  crumble  and  be  destroyed  ;  and 
that  the  entire  fabric  was  intended  to  be  dependent  upon  his 
word.  It  is  argued  that  exactly  this  the  testatrix  said,  by  a  form 
of  words  intelligent  and  not  in  the  least  ambiguous,  and  that 
we  have  no  right  to  dislocate  and  torture  her  words  into  some- 
thing which  she  did  not  say.  And  then  the  theory  is  sought 
to  be  made  more  reasonable  and  less  difficult  of  belief  by  the 
suggestion  that  the  beneficiaries  in  the  ten  trusts  are  identical 
with  the  heirs  at  law  who  take  by  descent,  and  that  what  was 
left  dependent  upon  the  choice  of  the  husband  was  merely 
whether  the  children  and  Clara  should  take  absolutely  or  only 
for  life  with  remainder  over.  But  this  suggestion  takes  no 
account  of  other  provisions  which  are  sacrificed.  It  overlooks 
the  specific  gifts  to  each  of  the  grandchildren,  the  failure  to 
pay  off  incumbrances,  the  total  destruction  of  the  life  estates 
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of  sister  and  sister-in-law,  the  lost  or  imperiled  charities,  the 
ineffectual  penalty  for  departure  from  the  Jewish  faith,  and  the 
purpose  by  the  gift  of  estates  for  life  to  her  children 
of  preserving  the  bulk  of  her  property  for  the  benefit  of 
her  grandchildren.  We  cannot  believe  the  theory.  It  does 
violence  to  the  whole  testamentary  scheme,  contradicts  its  every 
declared  purpose  and  all  its  careful  and  thoughtful  intentions, 
and  leaves  it  unsubstantial  and  deceptive.  In  view  of  its  whole 
structure,  as  we  study  the  power  of  sale  conferred,  we  find  it 
impossible  to  escape  the  conviction  that  the  testatrix  intended 
to  confer  upon  her  executors  a  power  of  sale  extending  beyond 
the  life  of  her  husband,  during  his  life  to  be  exercised  by  his 
consent,  but  thereafter  continuing  to  exist,  and  rendering  pos- 
sible of  performance  the  terms  and  conditions  of  the  will. 

The  judgment  should  be  afSrmed,  with  the  costs  of  all  part- 
ies payable  out  of  the  estate. 

All  concur. 

Judgment  affirmed. 


Levi  S.  Chatfibld,  Appellant,  v.  Alfred  L.  Stmonson  et  al., 

Kespondents.' 

In  thifl  action  by  C,  an  attorney,  to  recover  a  compensation  agreed  to  be 
paid  for  profesfdonal  pervicee,  it  appeared  that  W.,  being  interested  in 
the  success  of  the  plaintiff  in  an  action  brought  for  the  purpose  of  con- 
testing the  validity  of  a  will,  in  which  action  a  verdict  had  been  rendered 
sustaining  the  will,  entered  into  a  contract  with  C,  by  which  the  latter 
agreed  to  appeal  and  conduct  the  case  to  a  final  determination,  W.  to  pay  a 
sum  specified  therefor.  C.  was  thereupon  substituted  as  attorney  for  the 
plaintiff  in  said  action,  and  performed  services  therein.  W.  having  died, 
his  executors,  the  defendants  in  this  action,  settled  and  discontinued  the 
action.  Defendants  were  permitted  to  prove,  under  objection  and  excep- 
tion, that  after  the  employment  of  C,  and  before  the  death  of  W.,  the 
former  entered  into  a  contract  with  the  attorney  for  on^  of  the  dfefendanta 
in  said  action,  whereby  he  agreed,  for  the  consideration  of  $1,500,  to  re- 
lease certain  premises  from  the  operation  of  said  action.  C,  without 
disclosing  the  fact  that  he  was  to  receive  compensation,  applied  to  his 
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client  and  to  the  nominal  plaintiff  in  said  action  to  consent  to  such  re- 
lease. Neither  consented.  Notwitiistanding  this  he  executed  in  his 
own  name,  as  attorney  for  plaintiff,  a  release.  HM^  that  the  evidence 
was  properly  received,  and  that  the  facts  proved  a  violation  of  his  pro- 
fessional duty  on  the  part  of  C,  and  so  constituted  a  good  defense. 

Defendants*  answer  contained  a  general  denial,  and  also,  in  a  separate 
count,  a  statement  of  the  facts  above  stated.  The  count  commenced, 
"  Defendants,  for  further  answer  to  said  complaint,"  allege,  etc.  It  con- 
eluded  bj  alleging  that  the  sum  so  received  by  C.  in  right,  and  equity  be- 
longed to  W.,  and  that  '* these  defendants  will  set  off  the  same"  against 
any  demand  established  by  plaintiff.  HM^  that  the  evidence  was  proper 
under  the  general  denial,  as  it  showed  non-performance  of  his  implied 
contract  by  plaintiff ;  but  that  if  necessary  to  specifically  set  forth^  the 
facts,  this  was  done,  and  defendant  could  not  be  precl  uded  from  insisting 
upon  the  defense,  because  the  special  use  to  be  made  of  the  facts  was  not 
correctly  pointed  out. 

Also  hM,  that  pleading  the  acts  of  C  by  way  of  setoff  was  not  a  ratifica- 
tion thereof ;  that  it  was,  at  most,  but  the  assertion  of  a  legal  conclusion 
which  did  not  operate  as  an  estoppel 

(Argued  March  19,  1883 :  decided  April  17, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas,  in  and  for  the  city  and  county  of  New  York, 
in  favor  of  defendants,  entered  upon  an  order  made  January  2, 
1882,  which  overruled  plaintiflPs  exceptions  and  directed  judg- 
ment on  an  order  dismissing  plaintifTs  complaint  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Walter  S,  Cowlea  for  appellants.  To  make  the  counter- 
claim available  as  a  defense  in  this  action,  the  defendants  must 
show  not  only  the  existence  of  the  demand  for  money  liad  and 
received,  which  they  alleged,  but  that  such  demand  existed  in 
favor  of  their  testator  solely  in  his  life-time  and  in  them  as 
his  executors.  {Wood  v.  Mayor ^  73  N.  Y.  566;  Colt  v. 
Stewart,  50  id.  17  ;  Bates  v.  Rosehrans,  37  id.  409 ;  Andrews 
V.  Artisa/na^  Bank,  26  id.  298 ;  Benedict  v.  Smith,  10  Faige, 
162.)  Had  this  action  been  brought  against  Samuel  Wood  in 
his  life-time,  he  could  not  have  sustained  such  a  demand  as  a 
counter-claim  in  his  favor  in  such  action,  and  no  more  can  his 
executors  sustain  it  in  this  action.     (  Va^sear  v.  Livingston^  13 
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N.  Y.  248;  Merrick  v.  Gordon^   20  id.   93;  Oumminga  v. 
Morris^  25  id.  628 ;  Baldwin  v.  Brigga^  51  How.  477 ;  AU- 
gover  v.  Edmundsj  66  Barb.  579 ;  Daie  v.   Gooke^  4  Johns. 
Oh.  11 ;  Ca/mpbeU  v.  Qenet^  2  Hill,  290 ;  Hopkins  v.  Zon^,  2 
Hun,  38.)    No  evidence  oflEered  for  the  purpose  of  proving 
the  claim  or  demand  which  the  defendants  attempted  to  inter- 
pose in  this  action  was  admissible.     (1  Greenleaf  s  Ev.  [13th 
ed.],  §  51.)    The  court  cannot  of  its  own  motion  change  the 
character  or  form  of  a  pleading  by  striking  out  or  treating  as 
surplusage  those  words  which  characterize  and  give  form  to 
the  action,  because  out  of  the  facts  stated  by  way  of  induce- 
ment to  show  a  right  to  set-off,  facts  can  be  spelled  out  which, 
when  put  in  proper  shape,  might  constitute  a  defense  in  bar. 
(Code  of  CSvil  Procedure,  §  723 ;  Matthews  v.  Cody,  61  N. 
T.  651 ;  Barnes  v.  Quigley^  59  id.  265  ;  Bradley  v.  Aldrichy 
40  id.  504 ;    WHgfU  v.  Ddafidd^  25  id.  266.)    Unless  an  error 
in  the  admission  of  evidence  prejudicial  to  the  party  objecting 
be  shown  conclusively  to  be  innocuous,  the  judgment  will  be 
reversed.     {Cclema/ri  v.  People^   58  N.   Y.   555 ;    Quinn  v. 
Van   jPelt,   56  id.  41 7 ;  Anderson  v.   JSowe^   54  id.   343 ; 
Baird   v.    GiUett,   47  id.   146 ;     Van    Deusen    v.    Toung^ 
29  id.   9 ;    Wilson    v.     Wilson^  4  Keyes,   423 ;   Finney  v. 
Veeder^  31  How.  15.)     In  the   present  action   the   setting 
up  a  claim  for  the  money  received  by  the  plaintiff  from 
Wakeman  was  a  ratification  by  the  defendants  of  plaintiff's 
alleged  transaction  with  Wakeman.     (Rodermund  v.  Glarh^ 
46  N.  Y.  354 ;  Morris  v.  Rexford^  18  id.  552 ;  Benedict  v. 
Smith,  10  Paige,  162 ;  Bell  v.  Day,  32  N.  Y.  172.)     The  de- 
fendants can  have  no  remedy  for  the  alleged  official  misconduct 
of  plaintiff.     {People  v.  Randall^  73  N.  Y.  416 ;  Foster  v. 
Towns&ndy  68  id.  203,  205  ;  Richardson  v.  BrooJdyn,  etc,,  R. 
R.  Go,,  22  How.  Pr.  368;   Waters  v.    Whittemore,  22  Barb. 
693 ;  Ray  v.  Birdseye,  5  Denio,  627 ;  Seymour  v.  Ellison,  2 
Cow.  28,  29;  IE.  S.  68,  §  1,  subd.  3;  1  E.  L.  417,  §  5;  1  R 
S.  [6th  ed.]  403,  §  97 ;  1  E.  L.  416,  §  4;  3  E.   S.  [6th  ed.] 
449,  §  56 ;  Code  of  Civ.  Proc.,  §§  14,  70 ;  In  re  Jff^isson,  21  Daily 
Eeg.  33 ;  Code  of  Civ.  Pro.,  §§  67,  68.)    A  penalty  cannot  be 
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raised  by  implication,  but  mugt  be  expressly  created  and  im- 
posed. {Jones  V.  JEsteSy  3  Johns.  379.)  If  entering  into  the 
stipulations  purporting  to  release  a  part  of  the  real  estate  from 
the  effect  of  the  appeal  was  an  act  within  the  scope  of  the 
authority  of  the  plaintiff  under  his  retainer  as  attorney  for  the 
plaintiff  in  that  action,  then  he  is  only  liable  to  ansWer  for  any 
injury  which  his  client  may  have  sustained  from  the  improvi- 
dent manner  in  which  he  has  exercised  the  power ;  and  the  mo- 
tive with  which  the  act  was  done  constitutes  no  proper  part 
of  the  subject-matter  of  inquiry.  {Harter  v.  Morris^  18  Ohio 
St.  492 ;  Svydam  v.  Ycmce^  2  McLean,  99 ;  Orayaon  v.  WiU 
himm,  18  Miss.  268 ;  2  Greenleaf  s  Ev.  [13th  ed.],  §  141.)  If 
the  power  to  release  was  not  one  of  the  powers  incident  to  the 
retainer  of  the  attorney,  then  the  release  was  wholly  nugatory, 
and  the  party  dealing  with  him  was  bound  to  take  notice  that 
it  was  not  within  the  scope  of  his  authority.  {Foster  v. 
Timnsh&nd,  68  N.  Y.  203;  Cox  v.  N.  T.  G.  d6  H.  H.  B. 
R.  Co.,  63  id.  419  ;  Benedict  v.  Smith,  10  Paige,  162.) 

E.  SohencJc  for  respondents.  The  acts  of  the  plaintiff  were 
such  a  corrupt  breach  of  professional  duty  and  obligation  to 
Samuel  Wood  and  Hewlett  as  to  constitute  an  utter  violation 
of  his  alleged  agreement  with  Wood,  and  forfeit  any  claim  or 
right  to  recover  compensation  for  services  rendered  by  him  in 
the  conduct  of  that  case  under  the  contract  or  otherwise. 
{Batch  V.  Fogwriy,  40  How.  492,  500,  501,  503,  504 ;  33  K 
Y.  SupeT.  Ct.  Eep.  166;  Berrick  v.  Cb^%,  1  Daly,  512, 
30  How.  208;  Von  Wellhoffen  v.  N^woornbe,  10  Hun, 
236,  240,  241;  1  Bouv.  Law  Diet.  167,  subd.  6;  PiM 
v.  Goldm,  4  Bun-.  2061 ;  2  Greenl.  Ev.  [10th  ed.]  127, 
§  146;  WUcox  v.  jPlummer,  4  Pet.  172,  181-2.)  An 
attorney  owes  to  his  client  fidelity,  secrecy,  diligence  and 
skill,  and  he  cannot,  therefore,  serve  professionally  both  parties 
to  a  controversy  nor  take  a  reward  from  the  other  side.  {Ber- 
rick  V.  CaHey,  supra.  See  1  Wait's  Actions  and  Defenses, 
448,  245-249 ;  Batch  v.  Fogarty,  supra,  503 ;  2  R.  S.  287, 
§68;  2  Greenl.  Ev.  124,  §  144;  Batch  v.  Fogariy,  40  How. 
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600 ;  2  Greenl.  Ev.  127,  §  147,  note  7  [10th  ed.] ;  Case  v.  Oarrol, 
86  N.  Y.  385.)  The  relation  between  an  attorney  and  client 
creates  an  unlimited  confidence,  and  the  law  requires  the 
utmost  good  faith  in  order  to  prevent  an  abuse  of  it.  (Willard's 
Eq.  Jur.  170,  172 ;  Ford  v.  Barrinffton,  16  N.  Y,  285,  289, 
292-3  ;  DuUon  v.  WUneVj  52  id.  312,  319 ;  Hatch  v.  FogaHy, 
40  How.  503;  Broiheraon  v.  GonsavhiBy  26  id.  219,  and 
cases  cited;  Brock  v.  Barnes^  40  Barb.  628;  1  Story's  Eq. 
Jur.  [5th  ed.],  §  310.)  The  withdrawal  and  dismissal  of  the 
appeal  in  the  suit  of  Hewlett  v.  Samuel  A.  Wood  and  others, 
and  confirmation  of  the  judgment  therein,  was  in  violation  of 
plaintiff's  alleged  agreement  with  Samuel  Wood,  under  which 
he  bases  his  right  to  recover,  and  rendered  him  liable  to  Wood, 
and  his  estate  after  his  death,  to  damages.  (Story's  Eq.  Jur. 
243,  §§  219-329,  310,  311,  334 ;  Brock  v.  Barnes,  40  Barb. 
621,  527;  Brotherson  v.  Consaulus,  26  How.  213,  219; 
Howell  V.  Ramson,  11  Paige,  538 ;  Willard's  Eq.  Jur.  171  to 
175;  Ford  v.  HarrmgUm,  16  N.  Y.  289.) 

RuGEB,  Ch.  J.  This  is  an  action  by  an  attorney  to  recover 
a  compensation  agreed  upon  for  professional  services. 

The  undisputed  evidence  in  the  case  shows  that  in  January, 
1878,  an  action  was  pending  in  the  Supreme  Court,  between 
Abraham  Hewlett  as  plaintiff  and  Samuel  A.  Wood,  Samuel. 
Wood  and  others  as  defendants,  for  the  purpose  of  contesting 
the  validity  of  the  will  of  one  Abraham  Wood.  The  action 
had  been  tried  and  a  verdict  rendered  sustaining  the  validity 
of  the  wilL  The  defendants'  testator,  Samuel  Wood,  was 
interested  in  the  success  of  the  plaintiff  in  that  action,  inas- 
much as  in  that  event,  as  one  of  the  heirs  at  law  of  Abraham 
Wood,  he  would  have  taken  a  valuable  portion  of  his  estate, 
which  consisted,  among  other  property,  of  Nos.  519  Broadway 
and  49  Warren  street,  in  the  city  of  New  York. 

Samuel  Wood,  therefore,  at  that  stage  of  the  case  entered 
into  a  contract  with  the  plaintiff  whereby  the  latter  was  to 
conduct  the  case  as  attorney  for  Hewlett,  but  really  for  the 
benefit  of  Wood  to  a  final  determination,  for  which  services 
Wood  was  to  pay  the  sum  of  $7,600. 
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The  plaintifi  became  substituted  as  attorney  for  Hewlett,  and 
performed  service  therein.  Samuel  Wood,  however,  having 
died  before  any  proceeding  could  be  taken  in  court  for  a  new 
trial,  the  defendants,  as  his  executors,  in  April,  1878,  settled 
and  discontinued  the  appeal  in  said  action.  It  was  to  recover 
this  sum  of  $7,500  that  the  present  action  was  brought. 

It  appeared  from  the  uncontradicted  evidence  that  interme^ 
diate  the  employment  of  the  plaintiff  and  the  death  of  Wood, 
the  former  entered  into  a  contract  with  one  Abram  Wakeman, 
the  attorney  for  Samuel  A.  Wood,  one  of  the  defendants  in 
that  action,  whereby  he  agreed,  in  consideration  of  $1,500, 
which  was  to  be  paid  to  him  by  Wakeman,  to  release  lots  Nos. 
519  Broadway  and  49  Warren  street  from  the  operation  of  the 
action,  so  as  to  enable  the  defendant,  Samuel  A.  Wood,  whose 
right  to  the  property  was  contested  by  the  action,  to  mortgage 
the  same  as  security  for  a  loan  of  $20,000,  which  he  then  con- 
templated making.  The  plaintiff,  without  disclosing  the  fact 
that  he  was  to  receive  a  compensation  for  procuring  such  re- 
lease, applied  to  both  Abraliam  Hewlett  and  Samuel  Wood 
to  obtain  their  consent  to  its  execution  by  him.  Neither  of 
them  consented.  ^ 

Notwithstanding  this  the  plaintiff,  Chatfield,  proceeded  to 
execute,  in  his  own  name,  as  attorney  for  Abraham  Hewlett, 
and  caused  his  son,  as  attorney  for  Sswnuel  Wood,  to  execute  a 
stipulation  in  the  action  whereby  he  purported  to  release  the 
two  lots  from  the  operation  of  the  action.  Upon  the  faith  of 
these  instruments  Samuel  A.  Wood  subsequently  executed 
mortgages  upon  the  lots,  and  borrowed  the  sum  of  $20,000 
upon  the  security  thereof.  It  does  not  appear  that  the  plaintiff 
ever  informed  Samuel  Wood  of  tlie  execution  of  such  release. 
The  proof  of  some  of  these  facts  was  objected  to  by  the 
plaintiff  upon  the  trial  upon  the  ground  that  they  were  inad- 
missible under  the  pleadings,  and  all  of  the  evidence  was 
objected  to  as  immaterial,  incompetent  and  irrelevant. 

The  plaintiff  was  examined  in  his  own  behalf  as  a  witness, 
and  these  facts  were  established  by  his  testimony  and  by  writ- 
ten instruments  signed  by  him,  the  execution  of  which  he 
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admitted,  and  no  justification  or  excuse  was  made  or  offered 
by  the  plaintiff  for  the  conduct  disclosed  by  the  evidence. 
Upon  the  dose  of  the  evidence,  the  court  held  that  these  facts 
constituted  a  defense  to  the  plaintiffs  action,  and  to  this  de- 
cision he  duly  excepted,  substantially  upon  two  grounds : 
First.  For  the  reason  that  the  facts  did  not  constitute  a  de- 
fense, upon  the  merits,  to  the  action  ;  aod  second^  because  the 
answer  set  up  these  facts  by  way  of  set-oflE,  and  that,  therefore, 
they  could  not  be  made  to  operate  as  a  defense  to  the  action. 

We  think  that  the  exceptions  to  the  ruling  of  the  court 
below  were  not  well  taken.  The  contract,  which  the  law 
implies  from  an  attorney's  employment  is,  that  he  shall  render 
faithful  and  honest  service  to  his  client  in  the  conduct  of  the 
business  in  which  he  is  employed,  and  that  he  shall  not  use 
the  knowledge  gained  therein,  or  the  position  which  he  occu- 
pies by  virtue  of  his  relation,  to  the  prejudice  of  his  client, 
and  that  he  will  serve  his  client  in  good  faith  and  to  the  best 
of  his  knowledge  and  ability.  He  had  no  right  to  use  his 
position  as  an  attorney  to  bargain  for  a  personal  advantage 
with  his  adversaries  in  the  action,  or  to  do  any  act  which  would 
tend  to  prejudice  the  rights  of  his  cHents  in  the  event  of  a 
successful  ternpination  of  the  action. 

The  conduct  of  the  plaintiflE,  as  discloi^ed  by  this  evidence, 
was  a  violation  of  his  professional  duty  and  the  obligations 
which  he  owed  to  his  client,  and  tended  directly  to  defeat  the 
object  of  the  employment,  and  the  sole  consideration  for 
the  promise  counted  upon  by  him  in  this  action.  We  are, 
therefore,  of  the  opinion  that  the  facts  were  established 
showing  a  breach  of  his  agreement,  and  a  good  defense  to 
the  plaintiffs  claim  thereon,  and  it  follows  that  they  were 
properly  received  in  evidence  and  considered  in  the  determina- 
tion of  the  case.  The  plaintifE  objected  to  the  admission  of 
the  evidence  upon  the  ground  that  it  was  immaterial,  incom- 
petent, irrelevant  and  inadmissible  under  the  pleadings.  These 
objections  were  overruled  by  the  court,  and  the  evidence  re- 
ceived generally  in  the  case.  By  reference  to  the  pleadings, 
it  will  be  seen  that  there  was  a  general  denial  which  put  in 
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iflsue  the  performance  by  the  plaintiflf  of  the  contract  nnder 
which  his  claim  to  compensation  arose.  Under  this  plea  it 
was  competent  for  the  defendants  to  show  any  facts  tending  to 
disprove  the  allegations  of  the  compl^nt  tiiat  the  conditions 
of  the  contract  had  been  performed  by  the  plaintiff.  In  addi- 
tion to  this  general  denial,  the  answer  contained  a  special 
count  setting  up  the  particular  facts  constituting  this  defense, 
which  commences  as  follows :  "  Third.  These  defendants,  for 
further  answer  to  the  said  complaint,  allege,"  etc.  Then  fol- 
lows the  statement  of  fects  constituting  s{tid  defense.  After 
such  statement  the  count  concludes  by  alleging  that  ^^  Chatfield 
received  from  said  Wakeman,  as  the  consideration  for  said 
release,  the  sum  of  $1,000,  which  sum,  in  right  and  equity, 
belonged  to  the  said  Samuel  Wood,  and  these  defendants  will 
set  off  the  same  against  any  demand  which  the  plaintiff  may 
establish  in  this  cause,"  etc.  It  may  very  properly  be  said 
that  these  facts  are  not  alleged  as  a  counter-claim,  and  that 
their  effect  as  a  defense  is  not  controlled  by  the  concluding 
claim  that  the  sum  received  under  the  agreement  would  be  set 
off  as  therein  claimed.  But  however  this  may  be,  under  the 
liberal  rule  which  now  prevails  for  the  construction  of  plead- 
ings, it  would  be  unjust  in  the  extreme  to  defeat  a  meritorioua 
defense  upon  the  ground  here  claimed,  unless  we  could  see  that 
the  party  makitig  the  claim  would  be  seriously  prejudiced 
thereby.  It  is  quite  certain  that  the  plaintiff  waa  as  well  pre- 
pared to  try  this  issue  as  he  ever  could  be,  the  entire  defense 
having  been  made  out  by  his  own  testimony ;  and  if  there  had 
been  any  answer  to  it,  he  had  only  to  speak  to  have  had  the 
benefit  of  it.  He  suggested  no  answer  in  his  testimony,  and 
it  must  be'kssumed  that  none  existed. 

The  rule  has  so  frequently  been  stated  in  this  court  that  the 
relief  demanded  in  a  pleading  is  unimportant  so  long  as  the 
facts  stated  entitle  the  party  pleading  them  to  some  form  of 
relief,  that  no  one  ought  now  to  be  considered  ignorant  of  it. 
The  courts  now  uniformly  administer  the  relief  to  which  the 
facts  set  forth  in  a  pleading  seem  to  entitle  the  party,  without 
regard  to  the  particular  form  of  relief  demanded.    In  an  ac- 


/ 

1883.]  Ghatfield  v.  Simonson  et  al.  217 

—  -  '  - 

Opinion  of  the  Coart,  per  Ruobr,  Ch.  J. 

tion  on  a  promissory  note,  where  the  ^swer  alleged  facts  suf- 
ficient to  constitute  a  defense  of  want  of  consideration  or  a 
recoupment  of  damages,  it  is  not  necessary  for  defendant  to 
state  which  be  will  rely  upon,  and  if  he  so  states  he  will  not 
be  precluded  from  insisting  upon  any  defense  which  the  facts 
alleged  will  justify.  {Spriiiger  v.  Dwyer^  50  N.  Y.  19; 
Pomeroy's  Eemedies  and  Remedial  Rights,  §§  724,  725.) 

It  is  quite  clear  that  this  count  in  the  answer  would  not  have 
been  held  bad  on  demurrer  because  the  special  use  to  be  made 
of  the  facts  set  out  in  the  pleading  was  not  correctly  pointed 
out  therein.  {Emery  v.  Peaae^  20  N.  Y.  62 ;  Williams  v. 
SloUj  70  id.  601.) 

It  would  even  be  the  duty  of  the  court  upon  this  appeal 
under  section  723  of  the  Civil  Code,  to  either  disregard  the 
alleged  defect  in  the  pleading  or  make  it  conform  to  the  facts 
proved,  if  that  course  were  necessary  to  support  the  judgment. 

It  has  been  argued  that  the  defendants  have  ratified  the  act 
of  Chatfield  in  obtaining  the  $1,000  from  his  adversary  in  the 
Hewlett  action  by  pleading  it  by  way  of  set-oflE  in  this  suit. 

This  point  was  not  raised  in  the  court  below,  and  might 
properly  be  excluded  from  our  consideration  here,  but  there 
are  other  answers  to  it  which  we  will  briefly  refer  to. 

Authorities  are  cited  by  the  appellant's  counsel  to  the  effect 
that  a  party,  being  entitled  to  two  inconsistent  remedies,  is 
precluded  by  the  selection  of  one  from  the  pursuit  of  the 
other ;  as,  for  instance,  that  a  party  may  not  sue  to  recover  the 
price  agreed  to  be  paid  upon  a  contract  of  sale,  and  also  prose- 
cute an  action  to  reclaim  the  property  sold  upon  the  ground 
of  fraud  in  the  contract  itself.  Cases  are  also  cited  to  the 
effect,  that  where  an  ^  agent  has  exercised  his  authority  in 
making  a  contract,  his  principal  cannot  claim  the  benefits  of 
the  contract  without  also  assuming  its  obligations.  But  these 
principles  have  no  application  to  the  circumstances  of  this  case. 

The  question  presented  here  is  governed  solely  by  the  rules 

regulating  the  pleadings  of  parties  in  actions  at  law.     The 

Code  expressly  authorizes  a  party  to  plead  as  many  defenses  or 

counter-claims,  or  both,  as  he  may  have,  and  whether  they  be 
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those  formerly  denominated  legal  or  equitable.  (§  507,  Code 
of  Civil  Procedure.)^ 

The  defendants  in  this  action,  as  we  have  seen  by  their  gene- 
ral denial,  have  entitled  themselves  to  prove  the  facts  set  up 
in  the  third  count  of  the  answer  as  a  bar  to  the  action.  Assum- 
ing in  their  answer  that  they  might  not  be  entitled  under  the 
third  count  to  use  the  facts  therein  stated  as  a  bar,  they  still 
attempted  to  use  them  as  the  basis  of  a  counter-claim.  This 
left  the  defendants  in  the  position  of  claiming  that  the  facts 
pleaded  should  either  constitute  a  bar  to  the  action,  or  in  the 
event  that  this  should  not  be  permitted,  they  might  operate  as 
a  defense  pro  ta/nto. 

Thus  the  most  that  can  be  claimed  from  the  language  used 
in  the  third  count  of  the  answer  is,  that  it  is  the  assertion  by 
the  pleader  of  a  mere  legal  conclusion  to  be  drawn  from  the 
facts  stated,  or  a  statement  of  the  character  of  the  relief  to 
which  he  deems  himself  entitled  upon  such  facts. 

Such  a  claim,  although  erroneous,  does  not  preclude  the 
court  from  giving  the  party  the  relief  to  which  he  is  entitled 
by  the  facts  stated.  It  has  been  held  by  this  court  that  the 
assertion  of  a  legal  conclusion  where  the  facts  were  all  stated 
did  not  operate  as  an  estoppel  upon  the  party  making  such 
assertion.  {Brewster  v.  Striker^  2  N.  Y.  19 ;  Norton  v.  CoonSy 
6  id.  33.)  Even  as  to  a  fact  stated  in  a  pleading  a  party  has 
been  held  not  to  be  estopped  from  sliowing  another  considera- 
tion for  a  contract  than  the  one  stated  and  relied  on  in  his 
complaint.  {Hiissell  v.  Xiemey,  1  Sandf .  Ch.  34 ;  Day  v. 
Perkins,  2  id.  359.) 

A  further  answer  to  this  point  is  furnished  by  the  fact,  that 
upon  the  trial  the  only  issue  left  in  the  case  was  that  arising 
upon  the  plaintiffs  claim  to  recover  compensation  upon  his 
special  contract  with  defendants'  testator,  and  the  answer 
thereto.  The  third  count  of  defendants'  answer  set  up  the 
facts  therein  recited,  conditionally  only.  They  were  claimed 
as  a  set-off  only  in  the  event  that  the  plaintiff  should  succeed 
in  establishing  some  valid  claim  in  the  action. 

The  claim  of  the  defendants  could  not,  therefore,  be  re- 
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garded  as  a  ratification  of  the  act  of  Chatfield  in  taking  com- 
pensation from  his  client's  adversaries,  for  the  reason  that  it 
was  to  be  so  used  only  in  the  event  that  such  conduct  failed  to 
furnish  an  absolute  defense  to  the  action  upon  the  merits. 

Under  the  views  which  we  have  taken  of  the  pleadings,  all 
of  the  evidence  objected  to  by  plaintiff  was  competent,  and 
the  exceptions  to  its  admission  taken  by  him  were,  therefore, 
unfounded. 

The  question  now  made,  that  the  evidence  of  the  unlawful 
agreement  between  plaintiff  and  Wakeman  raised  a  question 
of  fact  only  which  should  have  been  submitted  to  the  jury, 
was  not  taken  in  the  court  below,  and  it  is  too  late  to  raise  it 
now. 

Even  if  we  should  feel  inclined  to  entertain  this  point,  we  are 
precluded  from  doing  so  because  the  facts  stated  in  the  third 
count  of  defendants'  answer  have  been  established  by  Uncontra- 
dicted and  unexplained  evidence,  whose  conclusive  force  the 
plaintiff  was  not  at  liberty  to  dispute. 

We  are,  therefore,  of  the  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


William  A.  Houghkirk,  as  Administrator,  etc.,  Hespondent, 
V.  The  PBESiDBin',  Maitagbbs  and  Company  of  the  Dela- 
WABE  AND  HimsoN  Canal  Compant,  Appellant. 

Under  the  statute  (Chap.  450,  Laws  of  1847,  as  amended  by  chap.  256,  Laws 
of  1849)  authorizing  an  action  to  recover  damages  for  death  caused  by 
negligence,  the  pecuniary  loss  which  a  party  named  in  the  statute  is  en- 
titled to  recover  may  consist  of  special  damages,  i.  e.,  of  actual  definite 
loss,  and  also  of  prospective  general  damages. 

The  special  damages  being  capable  of  proof  and  of  measurement  with 
approximate  accuracy,  to  entitle  plaintiff  thereto,  evidence  must  be  given 
not  only  that  the  damages  were  sustained,  but  also  showing  their  char- 
acter and  amount. 
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As  the  prospective  damages  are  incapable  of  accarate  estimate,  the  amoabt 
within  the  limit  fixed  by  the  statate  is  for  the  determination  of  the 
jury. 

Such  facts,  however,  as  are  naturally  capable  of  proof,  and  which  will 
give  a  basis  for  the  judgment  of  the  jury,  t.  0.,  the  age  and  sex,  the 
general  health  and  intelligence  of  the  person  killed,  the  situation  and 
condition  of  the  survivors  and  their  relation  to  the  deceased  should  be 
proved. 

The  General  Term  has  power  and  it  is  its  duty  to  review  the  verdict  in  such 
an  action  and  to  set  it  aside  if  it  appears  excessive,  or  the  result  of 
sympathy  and  prejudice. 

Plaintiffs  intestate  was  run  over  and  killed  in  attempting  to  cross  the 
tracks  of  defendant's  road  at  a  place  where  plaintiff  claimed  a  right  of 
crossing ;  there  was  no  flagman  present  at  the  scene  of  the  accident. 
Thp  court  submitted  it  to  the  jury  to  determine  whether,  under  the  cir- 
cumstances, due  care  required  the  presence  of  a  flagman,  and  whetl^or 
for  the  omission  of  that  precaution  defendant  was  chargeable  with 
uegligence-     JSdd  error. 

HoughkirkY.  Pret^t,  etc.,  D.  <k  H,  C.  Co,  (23  Hun,  407). 

(Argued  March  21,  1883 ;  decided  AprU  17,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  id  the  third  judicial  department,  entered  upon  an  order 
made  December  16,  1882,  which  affirmed  a  judgment  in  favor 
of  plaintifE,  entered  upon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial.     (Reported  below,  28  Hun,  407.) 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence in  causing  the  death  of  Eliza  Houghkirk,  plaintiff's 
intestate. 

The  deceased,  at  the  time  of  the  accident,  was  riding  in  a 
wagon  with  the  plaintiff,  her  father,  who  lived  on  Van  Bens- 
selaer  island  in  the  Hudson  river,  which  was  connected  with 
the  main  shore  by  a  bridge,  built  partly  by  the  Albany  and 
Susquehanna  Railroad  Company,  whose  road  defendant  leased 
and  was  operating.  The  tracks  of  the  road  passed  at  the  end 
of  the  bridge,  and  conveyances  coming  from  the  island  have 
to  cross  them  to  reach  the  highway.  As  the  wagon  was  cross- 
ing the  tracks  it  was  struck  by  a  passing  locomotive  and  said 
intestate  was  killed. 

The  further  material  facts  are  stated  in  the  opinion. 
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Henri/  Smith  for  appellant.  The  General  Term  was  in 
error  in  holding  that  they  could  not  review  the  question  of 
damages  and  set  aside  the  verdict  as  excessive.  (26  Alb.  Law 
Jom-.  412 ;  Mclntyre,  si  N.  Y.  892 ;  Feck  v.  CoXy  63  id. 
422;  Dovmi^iff,  37  id.  380.)  The  court  improperly  refused 
to  charge  as  requested  that  there  was  no  duty  imposed  on  the 
company  to  look  out  for  Mr.  Houghkirk  at  that  crossing  that 
night.  {SuUan,  66  N.  Y.  243.)  Negligence  of  the  defendant 
cannot  be  predicated  upon  the  omission  of  the  company  to  do 
something  outside  of  the  operation  of  its  train.  ( Wellber^s 
Case^  58  N.  Y.  459 ;  CcUan^  51  id.  544 ;  Gripperiy  40  id. 
34;  Beudegelj  id.  9.)  The  court  erred  in-  leaving  it  to  the 
jury  to  determine  whether  the  defendant  should  have  had  a 
flagman  at  this  crossing.     {Grippen^s  Cdse^  40  N.  Y.  40.) 

JE.  Countryman  for  respondent.  The  plaintiff  and  the 
deceased  being  lawfully  on  the  crossing,  the  defendant  was 
bound  to  exercise  reasonable  care  and  vigilance  not  to  do  them 
injury  while  passing  at  that  point.  {Stinaon  v.  N.  Y.  C.  M. 
Co,,  32  N.  Y.  333;  Driecoll  v.  N.  <&  JS.,  etc.,  Co.,  37  id. 
637 ;  CordeU  v.  iT.  Y.  C.  <&  H.  R.  R.  R.  Co.,  70  id.  119, 124, 
125  ;  Kay  v.  Fenn.  R.  Co.,  65  Penn.  St.  269,  273,  274 ;  Corrin 
gam,  v.  Union  S.  R.,  98  Mass.  577 ;  Dvhlin,  etc.,  R.  Co.  v. 
SlaMery,  L.  R.,  3  App.  Cases,  1156 ;  Ddaney  v.  MHAJoaukee, 
etc.,  R.  Co.,  33  Wis.  67 ;  Del/mey  v.  Milwaukee,  etc.,  R.  Co., 
id.  70,  71 ;  Kay  v.  Fenn.  R.  Co.,  65  Penn.  St.  273,  274 ; 
Dvhlin,  etc.,  R.  Co.  v.  Slattery,  L.  R.,  3  App.  Cases,  1156  ; 
Ificholeon  v.  Erie  R.  Co.,  41  N.  Y.  526,  529.)  The  court 
properly  submitted  to  the  jury  upon  the  question  of  the  de- 
fendant's negligence  the  circumstances  of  the  omission  to 
ring  the  bell  or  sound  the  whistle,  and  the  absence  of  the 
flagman  from  his  post;  and  all  of  its  rulings  on  these  subjects 
were  proper.  {CordeU  v.  iT.  Y.  C.  c6  H.  R.  R.  R.  Co.,  64  N. 
Y.  536,  538 ;  Dola^i  v.  D.  ds  H.  Canal  Co.,  71  id.  285 ;  Caeey 
T.  N.  Y.  a  cfe  S.  R.  R.  R.  Co.,  78  id.  618,  523,  524 ;  Mo- 
Govern  v.  i^.  Y  C  cfe  JI.  R.  R.  R.  Co.,  67  id.  417,  423 ; 
Kiednger    v.    N.     Y.    <&    H.    R.    R.    Co.,   66    id.    539, 
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543;  Ernst  v.  H.  E.  Co.,  39  id.  61,  64,  67;  Phil,,  etc., 
a.  Co.  V.  KUlvpa,  88  Penn.  St.  405,  413  ;  St.  I/yiiia,  etc.,  R.  Co. 
V.  Dunn,  78  111.  197.)  The  court  properly  Bubmitted  the 
question  of  the  defendant's  negligence  to  the  jury.  {Mc- 
Q(mem^.  N.  7.  C.  <&  H.  R.  R.  R.  Co.,  67  N.  Y.  417;  Casey 
V.  iV^.  7.  C.  <b  H.  R.  R.  R.  Co.,  78  id.  518  ;  CordeU  v.  N.  7. 
C.  (&  H.  R.  R.  R.  Co.,  70  id.  119  ;  Smedis  v.  BrooTdyn,  etCj 
R.  Co.,  88  id.  11,  20.)  The  Court  of  Appeals  has  no  juris- 
diction to  reverse  a  judgment  because  the  damages  are  ex- 
cessive. {Gate  V.  iT.  7.  C.  ds  H.  R.  R.  R.  Co.,  76  N.  Y. 
594 ;  PecTc  v.  N.  7.  C.  <6  H.  R.  R.  R.  Co.,  70  id.  587  ;  Mah&r 
V.  C.  P.  N.  <&  E.  R.  Co.,  67  id.  52 ;  Metcalf  v.  Baker,  57  id. 
662  ;  CampbeU  v.  Pa^e,  50  id.  658 ;  Clark  v.  Zoueie,  82  id. 
680 ;  People  v.  Laurence,  81  id.  644 ;  Fisher  v.  Gould,  id. 
228;  Snebler  v.  Conner,  78  id.  218 ;  Verplank  v.  Member,  74 
id.  620 ;  HewleU  v.  Wood,  67  id.  394.)  The  damages  were 
not  excessive.  (8  E.  S.  [6th  ed.]  569,  §  4 ;  ComwaU  v.  Millsi 
12  J.  &  S.  45,  52 ;  Minick  v.  City  of  Troy,  19  Hun,  253- 
258 ;  Risrhauer  v.  JV.  7.  C.  ds  E.  R.  R.  R.  Co.,  15  id.  559, 
564 ;  Gale  v.  N.  7.  C.  <&  E.R.  R.  R.  Co.,  13  id.  1 ;  Cole- 
man V.  Southwick,  9  Johns.  46 ;  Ihl  v.  Forty-second  Street 
R.  Co.,  47  K  Y.  317,  320,  321  ;  Oldjleld  v.  N.  7.  cfe  E.  R. 
R.  Co.,  14  id.  310,  318;  O" Mara  v.  Hudson  R.  Co.,  38  id. 
445,  450 ;  Prendegast  v.  N.  7.  C.  c^  E.  R.  R.  R.  Co.,  58 
id.  652,  653 ;  Chicago  v.  Eesdng,  83  111.  204,  207  ;  Nagel  v. 
Mo.,  etc.,  R.  Co.,  75  Mo,  653,  666 ;  Gorham  v.  JUT.  7.  C. 
<fe  E.  R.  R.  R.  Co.,  23  Hun,  449 ;  Baltimore,  etc.,  R.  Co.  v. 
State,  24  Md.  271 ;  Walters  v.  Chicago,  etc.,  R.  Co.,  41  Iowa, 
71,  80 ;  Quinn  v.  Moore,  15  N.  Y.  432,  436.)  The  loss  of 
the  services  of  the  child  during  her  minority  was  only  one  of 
the  elements  of  damages.  {McGoverii  v.  N.  7.  C.  <&  E.  R. 
R.  R.  Co.,  67  N.  Y.  418,  423,  424 ;  Drew  v.  Sixth  Avenue 
R.  Co.,  26  id.  49,  52,  53 ;  Casey  v.  N.  7.  C.  <&  E.  R.  R.  R. 
Co.,  78  id.  518 ;  2  R.  S.  [6th  ed.]  808,  §  1 ;  Code  of  Civ. 
Pro.,  §  914 ;  Stone  v.  Burgess,  47  N.  Y.  521 ;  Turner  v. 
Eadden,  62  Barb.  480.)  The  measure  of  damages  is  the 
reasonable  expectation  of  pecuniary  advantage  from  the  con- 
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tinaance  of  the  life  of  the  deceased  and  the  probable  pecuniary 
loss  occasioned  by  that  expectation  being  disappointed.  {Dalton 
V.  8.  KR.  Co.,  4  Com.  Bench  [N.  S.]  [93  Eng.  C.  Law],  296; 
Pym  y.  G.  N.  E.  Co.,  4  B.  &  S.  [116  Eng.  C.  Law]  396 ; 
CosteUo  V.  Landwehr,  28  Wis.  524 ;  Eames  v.  Bratdeboro,  54 
Vt.  471 ;  Potter  v.  Chicago,  etc.,  B,  Co.,  21  Wis.  372,  376  ; 
Penii.  B,  Co.  v.  McCf^skey^ a  Adm.,  23  Penn.  St.  526,  628,  631, 
532 ;  Catawissa  R.  Co.  v.  Armstrong,  52  id.  282 ;  Balinr 
more,  etc.,  R.  Co.  v.  State,  24  Md.  271 ;  CosteUo  v.  La/nd/voeh/r, 
28  Wis.  524.) 

FiNOH,  J.  The  jury  in  this  case  rendered  a  verdict  of 
$5,000  as  their  estimate  of  damages  resulting  to  the  next 
of  kin  from  the  death  of  a  little  girl  killed  by  a  switch 
engine  of  the  defendant.  The  evidence  showed  that  she  was 
about  six  years  old;  an  only  child;  bright,  intelligent,  and 
healthy  ;  and  the  -daughter  of  a  market  gardener.  This,  and 
the  circumstances  of  her  death,  constituted  the  only  proof  bear- 
ing on  the  question  of  damages,  and  which  served  as  a  basis  for 
the  judgment  of  the  jury  in  estimating  the  pecuniary  loss  suf- 
fered by  the  next  of  kin.  The  General  Term  declined  to  set 
aside  the  verdict  as  excessive,  assigning  as  a. reason  in  the 
opinions  delivered  that  the  doctrine  of  this  court  as  to  damages 
in  such  a  case  leaves  it  impossible  to  say  in  any  instance  that 
they  are  excessive,  and  involves  an  utter  surrender  of  the  right 
of  the  General  Term  to  order  a  new  trial  for  that  reason.  The 
defendant  alleges  error  in  this  ruling,  and  insists  that  the  ver- 
dict was  wholly  unwarranted  by  the  evidence ;  that  there  was 
no  proof  of  facts  from  which  even  a  plausible  conjecture  of  the 
amount  of  damages  could  be  derived ;  that  the  verdict  indicated 
partiality  or  prejudice ;  and  the  case  should  be  remitted  to  the 
General  Term  for  the  consideration  which  has  been  withheld. 
We  have  quite  carefully  examined  the  authorities  cited  in  the 
opinion  below  {Ihl  v.  Forty-second  St.,  etc.,  R.  R.  Co.,  47  N.  Y. 
317 ;  7  Am.  Eep.  450 ;  Oldfidd  v.  N.  T.  <&  H.  R.  R.  Co.,  14 
N.  Y.  310 ;  O'Mara  v.  Hudson  R.  R.  R.  Co.,  38  id.  445 ; 
JfcGaoem  v.  iT.   T.  C.  <&  K  R.  R.  R.  Co.,  67  id.  417) ; 
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and  nearly  or  quite  all  of  the  other  cases  bearing  on  the  subject. 
Most  of  them  recognize  the  diflSculties  inherent  in  suits  founded 
upon  the  statute,  and  seek  in  good  faith  to  make  operative  the 
will  of  the  legislature  in  a  new  and  before  unknown  class  of 
actions.  None  of  those  decisions  purport  in  any  manner  to 
narrow  the  right  and  discretion  of  the  General  Term  to  set 
aside  verdicts  for  excessive  damages,,  but  on  the  contrary  all  are 
consistent  with  its  survival,  and  some  expressly  recognize  it. 
{OUfidd  V.  N.  r.  <&  Ha/rUm  R.  E.  Co.,  14  N.  T.  314 ;  Ihl 
V.  Forty-second  St.,  etc.,  R,  R,  Co.,  47  id.  321 ;  7  Am.  Rep.  450.) 
Undoubtedly  there  are  difficulties  in  the  way  of  its  judicious 
exercise,  but  so  far  as  these  exist  they  spring  from  the  inherent 
nature  of  the  subject,  and  obedience  to  the  command  of  the 
legislature.  The  statute  implies  from  the  death  of  the  person 
negligently  killed  damages  sustained  by  the  next  of  kin. 
{Quin  V.  Moore,  15  N.  T.  432.)  Recognizing  the  generally 
prospective  and  indefinite  character  of  those  damages,  and  the 
impossibility  of  a  basis  for  accm*ate  estimate,  it  allows  a  jury  to 
give  what  they  shall  deem  a  just  compensation,  and  limits  their 
judgment  to  a  sum  not  exceeding  $5,000.  (TiUey  v.  Hudson 
Riv.  R.  R.  Co.,  29  N.  T.  252.)  But  within  that  range  the 
jury  is  neither  omnipotent,  nor  left  wholly  to  conjecture. 
They  are  required  to  judge,  and  not  merely  to  guess,  and, 
therefore,  such  basis  for  their  judgment  as  the  facts  naturally 
capable  of  proof  can  give  should  always  be  present,  and  is 
rarely,  if  ever,  absent.  The  pecuniary  loss  in  any  such  case 
may  be  composed  of  very  different  elements.  It  may  consist 
of  special  damages,  that  is  of  an  actual,  definite  loss,  capable  of 
proof,  and  of  measurement  with  approximate  accuracy ;  and  also 
of  prospective  and  general  damages,  incapable  of  precise  and 
accurate  estimate  because  of  the  contingencies  of  the  unknown 
future.  An  example  of  such  special  and  actual  damages  occurred 
in  the  case  of  Murphy  v.  Jf.  Y.  Central^  etc.,  R.  R.  Co.  (88  N. 
Y.  446),  where  we  allowed  as  one  element  of  the  total  loss  the 
funeral  expenses  of  the  deceased.  To  such  an  item  the  dobtrine 
of  Leeds  v.  Met.  Oas-ligkt  Co.  (90  N.  T.  26)  would  have  a  proper 
application.     To  prove  merely  that  there  were  funeral  expenses, 


1883.]  HocGHEiBE  V.  Pbesidekt,  etc.,  D,  &  H.  C.  Co.      225 

Opinion  of  the  Court,  per  FmcH,  J. 

and,  without  evidence  of  their  character  or  amount,  or  even  that 
they  were  nsnal  and  ordinary,  to  permit  the  jury  to  guess  at 
their  amount  as  an  element  of  the  total  loss,  would  be  to  substi- 
tute conjecture  for  proof  where  proof  was  possible,  and  a 
proper  basis  of  judgment  attainable.  But  the  value  of  a 
human  life  is  a  different  matter.  The  damages  to  the  next  of 
kin  in  that  respect  are  necessarily  indefinite,  prospective,  and 
contingent.  They  cannot  be  proved  with  even  an  approach  to 
accuracy,  and  yet  they  are  to  be  estimated  and  awarded,  for  the 
statute  has  so  commanded.  But  even  in  such  case  there  is  and 
there  must  be  some  basis  in  the  proof  for  the  estimate,  and 
that  was  given  here  and  always  has  been  given.  Human  lives 
are  not  all  of  the  same  value  to  the  survivors.  The  age  and 
sex,  the  general  health  and  intelligence  of  the  person  killed, 
the  situation  and  condition  of  the  survivors  and  their  relation 
to  the  deceased ;  these  elements  furnish  some  basis  for  judg- 
ment. That  it  is  slender  and  inadequate  is  true  {TiMey  v. 
Hudson  Hi/v.  R,  R.  Co,^  supra) ;  but  it  is  all  that  is  possible, 
and  while  that  should  be  given  {Mclntyre  v.  N,  Y.  Cent.  R. 
R,  Go.^  37  N.  Y.  289),  more  cannot  be  required.  Upon  that 
basis,  and  from  such  proof  the  jury  must  judge,  and  having 
done  so,  it  is  possible,  though  not  entirely  easy,  for  the  General 
Term  to  review  such  judgment  and  set  it  aside  if  it  appears 
excessive,  or  the  result  of  sympathy  and  prejudice.  A  difficult 
duty  we  grant ;  but  not  for  that  reason  to  be  abandoned.  In 
its  intrinsic  nature  it  is  no  more  difficult  than  to  determine 
whether  a  verdict  is  excessive  in  an  action  for  slander  or  libel 
where  the  injury  is  to  reputation,  or  in  actions  where  pain  and 
suffering  may  be  considered  in  ascertaining  the  loss.  The 
Supreme  Court  has  never  abdicated  its  power  of  review  in  such 
cases  and  should  not  in  those  under  the  statute.  The  jury  are 
compelled  to  judge  in  an  atmosphere  freighted  with  sympathy. 
In  the  General  Term  the  deliberation  may  be  more  cool  and 
thoughtful,  and  while  the  judgment  of  the  trial  court  should 
not  be  lightly  disturbed,  it  should  not  be  held  necessarily  con- 
clusive. But  it  is  impossible  for  us  to  say  that  such  error  has 
been  committed  in  the  present  case.  We  cannot  go  to  the 
SicKELS  —  YoL.  XLYII.        29 
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opinions  delivered  to  ascertain,  and  must  assume  that  the  order 
which  denied  a  new  trial  for  excessive  or  partial  damages,  and 
which  was  affirmed  by  the  General  Term,  was  made  after  due 
and  proper  consideration,  and  in  the  full  performance  of  the 
duty  of  review  which  we  have  always  upheld  and  have  not  at 
all  narrowed  or  infringed. 

But  we  must  reverse  the  judgment  rendered  for  an  entirely 
different  reason.  The  accident  occurred,  not  at  a  street  cross- 
ing, but  upon  the  premises  of  *the  defendant,  at  a  point  oppo- 
site a  bridge  owned  by  the  railroad  company  whose  road  de- 
fendant leased  and  operated,  leading  from  Van  Kensselaer 
island,  and  where  it  was  contended  the  plaintiff  had  a  right  to 
cross  the  tracks  derived  from  the  payment  of  toll  to  the  agent 
of  the  defendant.  There  was  no  flagman  present  at  the  scene 
of  the  accident,  and  this  circumstance  led  to  an  erroneous 
ruling.  The  plaintiff  requested  the  court  to  "  leave  it  to  the 
jury  as  a  question  of  fact  to  say  whether,  under  all  the  ciV 
cumstances  disclosed  by  the  evidence,  defendant  should  have 
had  a  flagman  at  the  crossing."  The  court  answered:  "I 
have  done  so,"  and  the  defendant  excepted.  The  court  then 
added :  "  I  said  I  would  not  charge  as  matter  of  law  whether 
the  company  was  or  was  not  bound  to  have  a  flagman  there. 
It  was  a  question  for  the  jury  to  say  under  the  circum- 
stances ; "  and  the  defendant  again  excepted.  The  charge  in 
this  respect  was  substantially  the  same  as  that  in  Grippen 
V.  iT.  T.  Central  (40  N.  Y.  41)  for  which  the  judgment 
was  reversed.  In  both  instances  the  jury  were  allowed  to 
find  that  due  care  required  the  presence  of  a  flagman,  and 
that  the  omission  to  station  one  at  the  crossing  was  negli- 
gence on  the  part  of  the  railroad  company.  The  last  thing 
said  to  the  jury  in  the  present  case,  the  final  impression  made 
upon  their  minds  was,  that  even  if  the  defendant  was  prudent 
and  careful  in  the  running  of  its  train,  and  guilty  of  no  negli- 
gence in  its  approach  to  this  crossing,  yet  the  jury  might  find 
that  due  care  required  the  presence  of  a  flagman,  and  for  the 
omission  of  that  specific  precaution  the  company  was  charge- 
able with  negligence.     The  true  rule  and  the  proper  distinc- 
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tions  were  well  stated  in  MoQratk  v.  N.  Y.  C.  <&  H,  R.  R. 
R,  Co,  (63  N.  Y.  528).  It  was  there  said  it  would  be  error  for 
a  judge  to  instruct  a  jury  that  it  is  the  duty  of  a  railroad  com- 
pany to  keep  a  flagman  at  a  crossing,  or  "  to  submit  to  a  jury 
the  question  whether  it  ought  to  have  kept  a  flagman  there." 
And  the  reason  was  carefully  pointed  out.  A  railroad  com- 
pany is  not  bound  and  owes  no  duty  so  to  station  a  flagman, 
and  negligence  cannot  be  predicated  of  the  omission.  The 
fact  may  be  proven  as  one  of  the  circumstances  under  which 
the  train  was  moved,  and  by  which  the  degree  of  care  requi- 
site in  its  handling  and  running  may  be  affected ;  so  that  the 
question  never  is  whether  there  should  have  been  a  flagman,  or 
one  ought  to  have  been  stationed  at  the  crossing,  but  whether, 
in  view  of  his  presence  or  absence,  the  train  was  moved  with 
prudence  or  negligence.  The  final  charge  in  this  case  left  to 
the  jury  whether  the  company  was  or  was  not  bound  to  have 
a  flagman  at  the  crossmg,  and  whether  the  defendant  should 
liave  had  one  there,  and  so  permitted  the  jury  to  predicate 
negligence  upon  the  omission.  We  have  sought  in  vain  to 
give  the  language  used  any  other  construction.  In  the  body 
of  the  charge  the  question  of  negligence  was  very  properly 
presented,  and  it  is^  quite  likely  that  in  the  collision  of  request 
and  answer,  at  its  close,  the  form  and  language  used  was  not 
closely  observed ;  but  its  purport  was  very  plain,  and  it  is  evi- 
dent that  the  jury  were  liable  to  be  misled  by  it.  They  must 
have  gone  to  their  deliberations  with  the  final  impression  upon 
their  minds  that  they  were  at  liberty  to  find  that  the  defend- 
ant ought  to  have  stationed  a  flagman  at  the  crossing,  and  that 
omission  constituted  negligence,  upon  which  a  verdict*  could  be 
founded.     For  this  error  we  think  there  should  be  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Daihtorth,  J.,  not  voting. 

Judgment  reversed. 
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lS>{^!Qj/o.  Simeon  Smttet,  as  Executor,  etc..  Respondent,  v.  William  D. 

BuKCH,  Appellant. 

In  1877,  M.,  plaintiff*B  testatrix,  made  her  will,  which  contained  this  clause  -. 
"  I  farther  give  and  bequeath  to  my  beloved  husband  all  the  ready 
money  I  may  have,  either  in  bank  or  elsewhere,  at  my  decease/*  In 
1879  she  gave  to  defendant,  her  husband,  authority  to  collect  a  legacy 
due  to  her,  which  he  collected  during  the  year  1880.  From  January 
1st  of  that  year  up  to  her  death,  which  occurred  in  September,  1881, 
the  testatrix  was  of  unsound  mind  and  incompetent  to  transact  business. 
The  money  so  collected  was  used  by  defendant  with  his  own  money 
in  defraying  household  expenses  and  in  procuring  nurses  and  medical 
attendance  for  his  wife,  and  none  of  It  remained  at  her  death.  Defendant 
was  able  to  provide  suitably  for  his  family  out  of  his  own  property.  In 
an  action  to  recover  the  amount  so  collected,  hM^  that  under  said  clause 
of  the  will,  defendant  was  entitled  to  retain  the  same  ;  that  when  col- 
lected it  could  properly  be  treated  as  "  ready  money  ; "  it  remained  in  his 
hands  as  such,  liable  to  be  paid  on  demand,  he  holding  it  simply  as  a  de- 
pf>Bltary,  and  he  used  it  subject  to  this  liability. 

The  authorities  as  to  what  is  included  in  the  word  '*  money,*'  as  used  in 
wills,  collated. 

BmHh  V,  Burch  (38  Hun,  831),  reversed. 

(Argued  March  26, 1883 ;  decided  April  17, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  in  favor  of 
plaintiff,  entered  upon  an  order  made  December  16,  1882, 
which  directed  such  judgment  upon  a  case  submitted  under 
section  1279  of  the  Code  of  Civil  Procedure.  (Reported  be- 
low, 28  Hun,  331.) 

The  facrts  stated  in  the  case  submitted  are  substantially  set 
forth  in  the  opinion. 

George  B,  Davis  for  appellant.  Defendant,  after  receiving 
the  legacy  due  his  wife,  by  not  paying  it  over  to  her,  became 
the  depositary  of  the  fund,  and  stands  in  the  position  of  a 
banker.  (Story  on  Agency,  206;  Cowling  v.  Cowling^  26 
Beav.  449 ;  StoU  v.  King,  8  How.  298  ;   U,  S.  v.  Inhabitants, 


1883.]  Smith  V.  BuRCH.  229 


Statement  of  case. 


^.^  Davis,  154;  Oiepp^B  Appeal^  15  Penn.  St.  428;  Parley 
V.  County  of  Muskegon^  20  Am.  Rep.  645  ;  17  Wend.  94;  20 
N.  T.  76 ;  6  id.  412 ;  1  Paige,  249 ;  6  Hill,  297 ;  5  Denio, 
555.)  Money  deposited  in  a  bank  woald  pass  on  a  bequest  of 
"  money,"  and  this  account  and  demand  for  money  against  the 
defendant  presents  all  the  advantageous  features  of  such  a  claim 
against  a  banker  for  a  deposit,  and  therefore  comes  under  the 
same  rule  being  a  deposit  elsewhere.  (2  Redfield's  Law  of  Wills, 
128;  Oorden  v.  DortreU^  1  Mylne  and  Keen,  56;  Low  v, 
Thomas,  5  DeG.,  M.  &  G^  315  ;  S,  (7.,  Kay,  369 ;  Redfieldon 
Wills,  112,  note;  Wigram  on  Wills,  69,  70,  71 ;  Roberts  v. 
Euffin,  2  Aiken,  113 ;  DobneyY.  Cott/rdl,  9  Gratt.  572;  Chap- 
man V.  Reynolds^  6  Jur.  [N.  S.]  440 ;  Morton  v.  Perry ,  1  Mete. 
446 ;  In  the  MaM&r  of  the  Estate  of  MUl&r,  48  Cal.  165 ; 
Fryer  v.  Rankin,  11  Sim.  55  ;  2  Redfield  on  Law  of  Wills, 
128, 438 ;  PUkingUm's  Trust,  6  N.  E.  246.) 

William  Hazlitt  Smith  for  respondent.  The  word  "  money," 
even  if  it  stood  alone  in  the  will  without  any  of  the  qualifying 
words,  would  not  give  the  defendant  the  Stevenson  legacy. 
{Mann  v.  Mann,  1  Johns.  Oh.  231 ;  S.  O,  affirmed,  14  id.  1 ;  2 
Jarman  on  Wills  [Randolph  &  Talcott's  notes],  373  and  note  ; 
Williams  v.  WiUiam^  [1876],  8  Oh.  Div.  789 ;  Manning  v. 
PttroeU  [1855],  56  Eng.  Oh.  [7  DeG.,  M.  &  G.]  55 ;  Bysom 
V,  jBrandreth  [1873],  L.  R,  16  Eq.  475 ;  In  re  Mason's  Will, 
34  Beav.  494;  Zow  v.  Thorns  [1854],  54  Eng.  Oh.  [5  DeG,, 
M.  &  G.]  315 ;  S.  O.  below,  Kay,  369  ;  Mann  v.  Mann,  1  Johns. 
Oh.  231  [same  aflBbrmed,  14  Johns.  1] ;  2  Jarman  on  Wills,  373  ; 
Williams  v.  Williams,  8  Ch.  Div.  789 ;  Manning  v.  Pwrcefl 
[1855],  56  Eng.  Oh.  [7  DeG.,  M.  &  G.]  55  ;  Bysom  v.  BranA- 
reth  [1873],  L.  R.,  16  Eq.  475 ;  Re  Masm's  WUl,  34  Beav. 
494;  Zow  v.  Thorns  [1854],  54  Eng.  Oh.  [5  DeG.,M.  &  G.] 
315.)  The  word  "  money  "  has  only  been  given  a  more  extended 
meaning  where  the  terms  of  the  will  itself  required  it,  and  es- 
pecially when  used  in  a  residuary  clause :  as  courts  will  so  con- 
strue a  will  as  to  avoid  intestacy  if  possible.  {Morton  v.  Perry 
[1840],  1  Mete.  446 ;  Rogers  v.  Thomas,  2  Keen,  8 ;  Jarman  on 
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Wills  [R.  &  T.'s  notes],  375,  €t  seq,)  The  qualifying  words 
"ready  and  in  bank  or  elsewhere"  are  words  of  limitation  and 
locality,  and  do  not  extend  in  the  least  the  strict  and  ordinary 
meaning  of  the  word.  {Stein  y.  Jttitherdon^  37  L.  J.  Ch.  369 ; 
ParTcer  v.  Merchant  [1843],  19  Eng  Ch.  [1  Phillips]  355 ;  S.  C, 
1  Youngs  and  CoUyer,  290 ;  OoUins  v.  CoUina^  40  L.  J.  Ch.  541 ; 
Freyer  v.  Rankin  [1840],  34  Eng.  Oh.  [11  Sim.]  55 ;  Vaisey 
V.  Reynolds  [1828],  5  Eng.  Ch.  [5  Russell]  12 ;  Stein  v.  Rith- 
erdon,  37  L.  J.  Ch.  369 ;  Parker  v.  Marchant  [1843],  1 
Youngs  and  CoUyer  [N.  S.],  290 ;  19  Eng.  Oh.  [1  Phillips]  365 ; 
49  id.  355 ;  Collins  v.  CoUvns^  49  L.  J.  Ch.  541 ;  Vaisey 
V.  Reynolds,  5  Eng.  Oh.  [5  Russell]  12 ;  Fryer  v.  Rankin,  34 
id  [11  Simons]  55.)  The  word  "  bequest "  must  be  construed 
from  the  terms  of  the  will  itself,  there  being  facts  in  the  case 
as  to  the  amount,  character  and  kind  ^of  property  left  by  the 
testatrix.  (Code,  §  1281 ;  Feasing  v.  Irwin,  55  N.  Y.  486, 
489  ;    Van  Alstyne  v.   Yan  Alstyne,  28  id.  375,  378.) 

Earl,  J.  In  December,  1877,  Margery  Burch,  the  wife  of 
the  defendant,  made  her  will,  which,  after  bequests  of  legacies 
to  certain  relatives  named  amounting  to  $1,300,  contained  the 
following  provision :  "  I  further  give  and  bequeath  to  my  be- 
loved husband  all  the  ready  money  I  may  have,  either  in  bank 
or  elsewhere,  at  my  decease,  before  any  of  the  foregoing  lega- 
cies or  bequests  shall  be  paid,"  and  the  remainder  of  her  estate 
she  bequeathed  to  certain  missionary  societies  for  charitable 
purposes.  She  died  on  the  26th  day  of  September,  1881,  and 
in  October  thereafter  her  will  was  admitted  to  probate  and  the 
plaintiff  qualified  as  executor. 

In  the  year  1878  Mrs.  Burch,  as  a  legatee  under  the  will  of 
Jane  Stevenson,  became  entitled  to  a  legacy  of  $450,  and  one 
McOhair  was  executor  of  that  will,  and  had  funds  as  such  with 
which  to  pay  the  legacy.  But  there  was  delay  on  liis  part  in 
making  the  payment  to  Mrs.  Burch  by  reason  of  his  financial 
embarrassment.  In  the  early  part  of  the  year  1879  Mrs. 
Burch  gave  her  husband  instructions  to  collect  the  legacy  from 
McOhair  for  her.     Between  the  14th  day  of  January,  1880, 
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and  the  8th  day  of  December  of  the  same  year,  he  collected 
the  legacy  from  McChair  for  his  wife,  and  the  snm  collected 
amounted  to  $490.25.  For  some  time  prior  to  the  Ist  day  of 
January,  1880,  and  np  to  the  time  of  her  death,  Mrs.  Burch 
was  incompetent  to  transact  her  ordinary  business  and  unfit  to 
exercise  any  control  over  her  property  by  reason  of  severe 
bodily  and  mental  infinnities  and  unsoundness'  of  mind.  As 
fast  as  the  money  was  collected  by  the  defendant  from  Steven- 
son, between  the  14th  day  of  January,  1880,  and  the  8th  day 
of  December  of  the  same  year,  he  used  it  with  his  own  money 
in  defraying  his  household  expenses,  and  in  procuring  nurses 
and  medical  attendance  for  his  sick  wife,  so  that  at  her  death 
no  portion  of  the  money  received  by  him  from  McChair  was 
on  hand.  During  the  time  he  thus  expended  the  money 
he  was  able  to  provide  suitably  for  his  family  out  of  his  own 
property. 

Upon  these  facts  agreed  upon  for  submission  to  the  General 
Term,  the  plaintiff  claims  that  the  defendant  is  not  entitled, 
under  the  will  of  his  wife,  ta  retain  the  sum  of  money  col- 
lected by  him  of  Stevenson,  but  that  he  owes  this  money  to 
the  estate  of  his  wife,  and  he  claims  to  recover  that  snm  of 
him,  with  interest.  On  the  other  hand  the  defendant  claims 
that  he  is  entitled  to  the  money  received  by  him  from  Steven- 
son under  the  clause  of  the  will  above  set  out. 

The  facts  stated  are  meager,  and  it  would  seem  that  other 
facts  must  have  existed  which  would  have  enabled  the  court 
with  greater  certainty  to  arrive  at  the  intention  of  the  testatrix. 

The  meaning  of  the  words  "money"  and  "ready  money," 
when  used  in  a  will,  depends  upon  the  context,  and  also  to 
some  extent  upon  the  condition  of  the  testator's  property  and 
the  circumstances  surrounding  his  estate ;  and  in  constniing 
them,  therefore,  the  courts  seek  for  light  in  all  the  provisions  of 
tlie  will  and  in  all  the  circumstances  surrounding  the  testator 
and  his  estate,  and  it  is  their  aim  to  give  effect  to  the  intention 
of  the  testator  when  that  can  be  ascertained.  The  word 
"  money"  has  sometimes  been  held  to  include  securities,  stocks, 
personal  property,  money  in  bank  and  money  in  the  hands  of 
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agents,  when  the  context  and  all  the  circumstances  which  were 
rightfully  considered  indicated  such  to  be  the  intention  of  the 
testator.  In  2  Williams'  Law  of  Executors  (7th  ed.),  1188,  it 
is  said  :  "  Where  a  testator  gives  to  one  person  '  all  his  moneys 
in  hand'  and  to  another  'all  his  moneys  out  on  securities' 
the  balance  at  his  bankers  will  pass  as  money  in  hand.  Under  a 
bequest  of  all  the  testator's  '  money '  in  his  house  at  A.,  bank 
notes  and  ready  money  will  alone  pass,  although  he  may  leave 
in  it  mortgages,  bonds  or  receipts  for  government  annuities. 
Where  the  testator  bequeathed  all  his  *  money  '  in  the  Bank  of 
England,  and  never  had  any  cash  in  the  bank,  but  was  entitled 
to  some  three  per  cents  and  five  per  cents,  bank  annuities.  Sir 
Willliam  Grant,  M.  K.,  held  that  the  stock  passed.  But 
though  upon  the  whole  cx)ntext  of  the  will  stock  may  pass  by 
the  terra  '  money '  yet  '  money '  does  not,  by  the  force  of  the 
word,  include  stock."  In  2  Redfield  on  Wills,  129,  it  is  said : 
"The  word  'money'  in  a  will  means  that  and  nothing  else, 
but  when  used  with  other  words  it  may  have  much  greater 
extension."  In  Wigram  on  Wills  (O'Hare's  ed.),  69,  the  author 
says  :  ''  The  term  '  maney '  in  America  would  doubtless  pass 
all  debts  and  annuities,  stocks  and  securities  belonging  to  the 
testator.  The  phrase  '  ready  money '  is  perhaps  usually  diflfer- 
ent  in  meaning."  In  Roper  on  Legacies,  it  is  said  that  "  the 
word  *  money '  unaided  by  the  context,  will  include  cash,  bank 
notes,  money  at  the  bankers,  notes  payable  to  bearer,  exchequer 
bills,  and  bills  of  exchange  indorsed  in  blank,  because  they, 
as  before  observed,  are  not  to  be  considered  as  choses  in  action, 
but  money  of  the  persons  in  whose  possession  they  are.  But 
choses  in  action,  promissory  notes  not  payable  to  bearer, 
government  stock,  long  annuities  and  Columbian  bonds  will 
not  pass  under  the  word  '  money.'  "  In  the  Estate  of  Thomas 
MiUer  (48  Oal.  165  ;  17  Am.  Rep.  422),  the  court  held  that  the 
word  "  money "  used  in  making  a  devise  in  a  will  will  be 
construed  to  include  both  personal  and  real  property,  if  it 
appears  from  the  context  and  on  the  face  of  the  instrument 
that  such  was  the  intention  of  the  testator.  In  Manning  v. 
PurceU  (7  DeG.,  M.  &  G.  55),  it  was  held  that  under  a  bequest 
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of  "all  my  moneys,"  money  due  on  deposit  notes,  at  the 
testator's  bankers,  as  well  as  on  the  balance  of  his  current  ac- 
count, and  also  money  in  the  hands  of  a  stakeholder  on  a  bet, 
would  pass.  In  Parker  v.  Jfarohant  (19  Eng.  Ch.  355),  it 
was  held  that  a  testator's  balance  at  his  bankers  would  pass 
under  the  words  '^  ready  money."  In  Fryer  v.  Ranhm  (11 
Simons,  65),  there  was  a  bequest  in  the  following  words :  "  I 
give  and  bequeath  unto  my  dear  wife  Susannah  Fryer,  all  my 
ready  money  at  my  bankers,  in  my  dwelling-house  or  else- 
where ;  by  which  I  mean  money  not  invested  in  security  or 
otherwise  bearing  interest,  but  which  I  may  have  in  hand  for 
current  income  and  expenses,  at  the  time  of  my  decease ; " 
and  it  was  held  that  cash  balances  in  the  hands  of  the  testa- 
tor's bankers  and  of  his  agent,  and  dividends  of  stock  due  at 
the  testator's  death,  passed  by  the  bequest,  but  that  the  rent  of 
a  house  and  the  interest  of  a  sum  due  on  mortgage  did  not 
pass.  In  Byrom  v.  Brandreth  (Law  Kep.,  16  Eq.  475),  there 
was  a  bequest  of  "  any  money  of  which  I  may  die  possessed," 
and  it  was  held  to  include  cash  in  the  house  and  money  at  the 
bankers,  and  any  money  of  which,  at  the  time  of  her  death,  she 
might  have  claimed  immediate  payment ;  but  not  the  appor- 
tioned part  of  an  annuity,  or  of  interest  payable  to  her  which 
had  accrued  from  the  last  stated  days  of  payment  to  her  death, 
nor  a  legacy  due  to  her  which  had  not  been  acknowledged  as  at 
her  disposal.  In  Waite  v.  Comhea  (5  De  G.  &  S.  6T6),  it  was 
held  that  the  word  "  moneys  "  must  be  taken  to  include  stock 
in  the  funds.  The  vice-chancellor  said :  "  There  is  no  doubt 
upon  the  authorities  that  the  word  *  moneys '  may  pass  stock 
in  the  funds,  it  being  a  question  of  construction  upon  the 
whole  will  whether  the  testator  meant  to  use  the  word  in  that 
sense  or  not."  In  Beck  v.  McOiUis  (9  Barb.  35)  it  was  held 
that  under  a  bequest  of  "  all  moneys  "  that  the  testator  should 
die  possessed  of,  the  legatee  was  entitled  to  the  cash,  using  the 
term  in  its  proper  sense,  which  the  testator  at  the  time  of  his 
death  had  in  his  possession,  or  deposited  in  bank,  and  to  noth- 
ing else.  In  Mann  v.  The  Executors  of  Ma/nn  (1  Johns.  Ch. 
231)  it  was  held,  that  where  the  testator  bequeathed  to  his 
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wife  all  the  rest,  residue  and  remainder  of  the  moneys  belong- 
ing to  his  estate  at  the  time  of  his  decease,  the  word  '^  moneys" 
must  be  understood,  in  its  legal  and  popular  sense,  to  mean 
gold  or  silver,  or  the  lawful  currency  of  the  country,  or  bank 
notes,  where  they  are  known  and  used  in  the  market  as  cash, 
or  money  deposited  in  bank  for  safe-keeping ;  and  not  to  com- 
prehend promissory  notes,  bonds  and  mortgages,  or  other 
securities,  there  being  nothing  in  the.  will  itself  to  show  that 
the  testator  intended  to  use  the  word  in  that  extended  sense. 

We  have  made  these  citations  at  some  length  to  show  what 
scope  has  been  given  to  these  words,  and  how  differently  they 
have  been  construed  by  the  courts  and  text  writers.  We  can- 
not perceive  that  they  have  received  different  construction  in 
this  country  from  that  which  they  have  received  in  England. 
Ordinarily,  standing  alone,  they  have  been  held  to  mean  only 
that  which  passes  current  as  money,  including  also  bank  de- 
posits. But  when  read  with  the  context  they  may  be  held  to 
mean  any  kind  of  personal  property,  and  it  is  the  office  of 
the  courts,  considering  every  thing  which  may  properly  be  re- 
sorted to  for  aid,  in  every  case  to  give  effect  to  the  intention  of 
the  testator  in  their  use. 

The  money  here  in  controversy  was  received  by  the  defend- 
ant from  McChair  as  the  agent  of  his  wife.  After  he  received 
it,  it  could  fairly  be  treated  as  "  ready  money  "  in  his  hands 
for  her.  At  the  time  he  received  it  she  had  become  imbecile 
and  incompetent  to  do  business,  and  therefore  it  remained  in 
his  hands  as  a  depositary.  He  used  it,  subject,  however,  to 
his  liability  to  account  for  it  and  pay  it  over  whenever  lawful 
demand  should  be  made  upon  him  for  it.  It  was  not  money 
invested  in  securities,  or  out  upon  interest ;  but  it  was  like 
money  in  bank  liable  to  be  paid  upon  call,  and  held  by  him  as 
a  simple  depositary.  She  regarded  money  in  bank,  for  which 
the  bank  was  simply  her  debtor,  liable  to  pay  her  upon  proper 
demand,  as  ready  money ;  and  when  she  spoke  of  money, 
"  either  in  bank  or  elsewhere,"  she  meant  all  her  money  that 
was  situated  similarly  to  that  which  she  had  in  bank.  She 
evidently  did  not  use  the  words  "  ready   money "   in   their 


1883,]      Matter  of  Estate  of  Young  v.  Hicks  et  al.        235 


statement  of  case. 


limited  sense,  and  she  did  not  probably  mean  besides  the  money 
deposited  in  bank  simply  money  kept  on  hand  by  her  in  her 
house  or  upon  her  person ;  but  she  meant  ready  money  in 
bank  or  anywhere  else.  Money  in  the  possession  of  her  hus- 
band occupying  the  same  house  with  her,  which  was  at  all 
times  subject  to  call,  could  with  some  propriety  be  called  ready 
money. 

While  we  do  not  deem  this  case  entirely  free  from  doubt, 
we  think  the  husband  should,  under  the  circumstances,  have 
the  benefit  of  the  doubt,  and  that  the  bequest  should  have 
effect  upon  the  money  in  his  hands. 

The  judgment  of  the  General  Term  should,  therefore,  be 
reversed  and  judgment  given  for  the  defendant,  with  costs. 

All  concur,  except  Finch,  J.,  who  took  no  part. 

Judgment  accordingly. 


In  the  Matter  of  the  Estate  of  David  Young,  deceased. 
Henkietta  E.  Young,  Appellant,  v.  Walter  D.  Hicks 
et  al..  Executors,  etc.,  Bespondents. 

Bj  an  ante-nuptial  agreement  the  woman  covenanted  that  If,  after  mar- 
riage, the  maadied  first,  she  would  accept  $1,500  "  in  full  satisfaction  of 
her  dower  in  his  estate,  and  shall  bar  her  from  claiming  the  same, 
either  in  his  real  or  personal  estate/'  He  covenanted  to  provide  by  will 
for  the  payment  of  that  sum  "  in  lieu  of  dower,  or  her  rights  as  his 
widow  in  his  estate."  The  parties  married  and  the  husband  died,  having 
made  provision  by  will  as  covenanted.  Held,  that  the  agreement  was 
valid  and  remained  in  full  force  after  marriage  (§  3,  chap.  375,  Laws  of 
1849) ;  that  the  intent  was  that  the  woman  should  take  nothing  as  widow 
from  her  husband's  estate  ;  and  that,  therefore,  there  being  no  children 
living,  the  issue  of  such  marriage,  she  was  not  entitled  to  the  specific 
articles  given  bj  the  statute  (2  R.  S.  83,  §  9)  to  a  widow;  that,  although 
not  to  be  appraised,  they  were  part  of  the  estate,  and  she,  by  her  agree- 
ment, was  estopped  from  claiming  them. 

Also  hdd,  that  the  surrogate,  on  application  of  the  widow  to  compel  the 
executor  to  set  apart  said  articles  for  her,  had  jurisdiction  to  determine 
the  question. 


236       Matter  of  Estate  of  Young  v.  Hioks  et  al.     [April, 


Statement  of  case. 


As  to  whether  the  matter  woald  have  been  affected  bj  the  existence  of 
minor  children  or  others  interested,  gucBre, 

(Submitted  March  23.  1883  ;  decided  April  17, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  May  8,  1882,  setting  aside  a  decree  of  the  sur- 
rogate of  Dutchess  county,  which  directed  the  executors  of 
the  estate  of  David  Young,  deceased,  to  set  apart,  for  the  use 
of  his  widow,  the  articles  specified  in  the  statute  (2  R.  S.  83, 
§  9).     (Reported  below,  27  Hun,  54.) 

The  executors  refused  to  set  aside  any  property  of  the  estate 
because  of  an  ante-nuptial  agreement,  the  body  of  which  is  as 
follows: 

"  Whereas,  a  marriage  is  about  to  be  had  and  solemnized  be- 
tween the  said  parties ;  and  the  party  of  the  first  part  is  desirous 
of  making  provision  for  a  fit  and  proper  settlement  to  and  for 
the  use  and  benefit  of  the  said  Henrietta  E.  Tripp,  his  intended 
wife;  now,  therefore,  the  said  party  of  the  first  part  doth 
hereby  agree,  that  if  the  said  marriage  shall  be  had  and  solem- 
nized as  aforesaid,  that  the  said  Henrietta  shall  receive,  have 
and  be  provided  for  as  follows,  to-wit : 

"1.  She  shall  have,  hold,  retain  and  dispose,  during  her  life 
or  by  will,  of  any  and  all  property,  real  or  personal,  which  she 
now  has  or  may  hereafter  receive,  or  become  entitled  to  as  her 
own. 

"  2.  In  case  she  should  happen  to  survive  the  said  David 
Young,  he  hereby  agrees  to  make  provision  by  his  last  will 
and  testament,  or  otherwise,  that  she  shall  have  and  receive 
out  of  his  estate  the  sura  of  $1,500,  with  interest  from  the  day 
of  his  decease  —  in  consideration  of  said  marriage  and  also  in 
lieu  of  dower,  or  her  rights  as  widow  in  his  estate  ;  and  in  cage 
no  such  provision  is  made  as  aforesaid,  then  such  sum  is  to  be 
paid  out  of  his  estate,  at  all  events  by  those  who  shall  adminis- 
ter the  same. 

"  3.  And  the  said  Henrietta  E.  Tripp,  in  consideration  of 
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the  premises,  hereby  covenants  and  agrees  that  in  case  snch 
sum  of  $1,500  shall  be  paid  to  her  as  aforesaid,  in  the  event  of 
her  surviving  said  David  Young,  that  she  will  accept  and  re- 
ceive the  same  in  full  satisfaction  of  her  dower  in  his  estate, 
and  shall  bar  her  from  claiming  the  same,  either  in  his  real  or 
personal  estate ;  and  that  she  will  execute  and  deliver  any  re- 
lease or  releases  of  such  dower  rights  to  his  heirs  at  law,  devi- 
sors, or  legal  representatives  on  demand  thereof." 

Young  died  leaving  no  children  the  issue  of  his  marriage, 
and  leaving  a  will  in  which  he  made  provision  as  required  by 
the  said  agreement. 

Allison  Butts  for  appellant.  A  testator  cannot  by  his  will 
defeat  the  provision  which  the  law  makes  for  the  widow. 
(  Vedder  v.  Saxton^  46  Barb.  188.)  Under  the  statute  the  title 
of  the  widow  to  such  exempt  property  when  there  is  no  minor 
child  is  absolute  on  the  death  of  her  husband,  not  only  as 
against  creditors  and  next  of  kin  but  against  legatees.  (  Ved- 
der V.  SaxtoTiy  46  Barb.  188.)  A  provision  in  the  will  of  a 
husband  in  favor  of  the  wife  will  never  be  construed  by  im- 
plication to  be  in  lieu  of  dower,  or  any  other  interest  in  his 
estate  given  by  law.  The  design  to  substitute  one  for  the 
other  must  be  unequivocally  expressed.  (Sheldon  v.  Bliss^ 
8  N.  Y.  31 ;  MiOs  v.  MiUs,  28  Barb.  454.)  Parties  about  to 
celebrate  a  marriage  cannot  by  ante-nuptial  agreement  deprive 
their  children  or  any  member  of  the  family  of  this  right  given 
by  the  statute  of  exemption,  and  the  intended  wife  could  not 
make  a  contract  which  must  deprive  not  only  herself  but  also 
her  family  of  the  exempt  property  which  the  statute  secures 
to  them.  (Dayton  on  Surrogates  [3d  ed.],  276;  Vedder  v. 
Saxt(m,  46  Barb.  188;  Redfield  on  Surrogates  [2d  ed.],  409  ; 
Kneetle  v.  Newcomh^  22  N.  Y.  249 ;  Harper  v.  Leal^  10  How. 
276  ;  Crawford  v.  Lockvooody  9  id.  547  ;  Woodvoanrd  v.  Mur- 
ray, 18  Johns.  400 ;  Ofay  v.  Hook,  4  N.  Y.  449 ;  Bt*ill  v. 
LeggeUy  7  id.  176.) 

Daniel  W.  Ghiemsey  for  respondents.     Contracts  made  be- 
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tween  persons  in  contemplation  of  marriage  remain  after  such 
marriage  takes  place,  and  will  be  enforced  according  to  the 
obvious  intent,  however  informally  or  irregularly  they  have 
been  executed.  (2  Hill's  Ch.  3,  6 ;  3  Johns.  Ch.  650 ;  Pierce 
v.  Pierce,  71  N.  Y.  157 ;  1  Story's  Eq.  Jur.,  §  9S6 ;  Water- 
man on  Spec.  Perf.  of  Contracts,  589.)  An  indorsement  on 
an  antenuptial  agreement,  subsequent  to  the  marriage,  cannot 
be  regarded  as  a  part  of  the  original  contract  or  as  explanatory 
thereof.    (Tyler  on  Infancy  and  Coverture,  460.) 

Danfobth,  J.  The  parties  intended  by  an  ante-nuptial  con- 
tract to  avoid  the  effect  of  marriage  upon  their  property  rela- 
tions, and  this  contract,  however  invalid  at  common  law,  re- 
mained in  full  force  after  marriage.  (Laws  of  1849,  chap.  375, 
§  3.)  Its  purpose  is  very  plain.  There  is  first  a  promise  that  the 
woman  shall  retain  as  her  own  such  property  as  she  has  when 
married,  or  which  she  might  acquire  or  become  entitled  to 
after  marriage,  with  full  power  of  disposition.  As  to  all  that, 
she  was  to  remain,  as  it  wei'e,  a  single  woman.  Next  she 
agrees,  if  after  marriage  the  man  dies  iii*st,  to  accept  the  sum 
.  of  $1,500  "  in  full  satisfaction  of  her  dower  in  his  estate,  and 
thereby  be  precluded  from  claiming  the  same  either  in  his  real 
or  personal  estate."  On  his  part  is  a  covenant  to  provide  by 
will  for  the  payment  of  this  sum  to  her  with  interest  from  the 
day  of  his  decease  "  in  lieu  of  dower  or  her  rights  as  widow  in 
his  estate,"  and  if  he  fails  to  make  such  provision,  that  amount 
is  to  be  paid  to  her  from  his  estate  "  by  those  who  shall  ad- 
minister "  it. 

While  there  is  some  difference  in  the  phraseology  of  the 
covenants,  the  meaning  is  the  same,  and  each  expresses  an  in- 
tent that  she  shall  take  nothing  as  widow  from  his  estate  either 
as  dower  or  any  other  interest  given  by  law.  Both  parties 
were  bound  by  this  agreement,  and  on  the  part  of  the  husband 
and  his  representatives  it  has  been   fully  performed. 

The  question  was  within  the  jurisdiction  of  the  surrogate  and 
his  authority  "  to  direct  and  control  the  conduct  *  *  *  of 
executors"  (Code,  §  2472,  subd.  3),  and  *' to  administer  justice 
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in  all  matters  relating  to  the  affairs  of  decedents  according  to 
the  provisions  of  the  statutes  relating  thereto  "  (Code,  §  2472, 
subd.  6),  but  we  think  he  erred  in  holding  that  the  plaintiff 
might  take  the  specific  articles  given  by  statute  to  the  widow 
of  the  deceased.  Although  not  to  be  appraised,  they  were 
still  part  of  his  estate,  and  she  was,  by  her  agreement,  estop- 
ped from  claiming  them.  How  this  matter  would  be  affected 
by  the  existence  of  minor  children,  or  others  interested,  it  is 
not  necessary  to  determine. 

It  follows  that  the  decree  of  the  surrogate  was  p;'operly 
vacated,  and  the  judgment  of  the  Supreme  Court  should  be 
aflirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Final  Accounting  of  Jaxes  Fbazeb  et  al., 

Executors,  etc. 

The  will  of  W.  gave  to  his  widow  "all  of  the  household  property  in  the 
dwelling-house  and  the  use  of  the  dwelling-house  during  her  life."  In 
the  dwelling-house,  at  the  time  of  the  testator's  death,  was  a  quantity  of 
coal  and  wood,  provided  for  family  use,  and  a  shot-gun.  Upon  settle- 
ment of  the  accounts  of  the  executors,  held,  that  these  articles  were 
properly  allowed  to  the  widow  ;  that  the  shot-gun  might  have  heen  pro- 
vided for  the  defense  of  the  house,  and  in  the  absence  of  proof  the  court 
was  not  required  to  presume  the  contrary. 

The  appraisers  set  apart  as  exempt  and  for  the  use  of  the  widow,  a 
horse,  phaeton  and  harness,  of  the  value  of  $150.  Held,  that  the  gift  of 
the  household  property  did  not  preclude  this  allowance;  that  ** other 
personal  property  "  was  available  for  the  exemption  and  might  be  neces- 
sary. 

Peck  V.  Sherwood  (56  N.  Y.  615),  distinguished. 

A  claim  against  the  estate,  based  upon  an  alleged  contract  with  the  de- 
ceased, which  was  presented  and  sworn  to  in  the  ordinary  manner,  was 
allowed  and  paid  by  the  executors.  Held,  that  the  burden  was  upon  the 
contestants  to  show  that  it  was  not  a  just  debt,  and  in  the  absence  of  such 
evidence  it  was  properly  allowed. 
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M.,  the  claimant,  was  allowed  to  testify  as  a  witness  to  the  contract.  HM 
no  error ;  as  he  was  not  a  partj,  nor  did  the  executors  derive  any  title 
through  or  from  him.     (Code  of  Civil  Procedure,  §§  828,  829.) 

Also  held,  that  it  was  no  objection  to  the  allowance  that  the  executors 
could,  had  they  resisted  the  claim,  have  excluded  M.  as  a  witness  to  per- 
sonal transactions  with  the  deceased. 

The  executors  allowed  to  a  widow  a  claim  for  the  wages  of  her  son  P . 
This  was  objected  to  on  the  ground  that  she  was  not  authorized  to  re- 
ceive them,  and  that  the  claim  was  outlawed  when  paid.  The  services 
ended  in  March,  1871.  P.  was  then  eighteen  years  of  age.  His  father 
died  in  1877,  the  payment  was  made  in  1879,  previous  to  which  P.  had 
died.  No  administrator  was  appointed.  Held,  that  as  the  payment  was 
of  a  just  debt  and  had  gone  to  the  benefit  of  those  entitled,  and  as  the 
estate  could  not  be  required  to  pay  a  second  time ,  and  so  had  suffered  no 
wrong,  the  executors  were  properly  credited  with  the  payment. 

The  testator,  having  in  his  hands  a  sum  of  money  belonging  to  his  wife, 
loaned  it  in  1869,  taking  notes  in  the  name  of  his  wife.  Afterward  he 
included  the  amount  in  a  mortgage  executed  to  himself  by  the  borrower. 
The  amount,  with  interest,  was  allowed  to  the  widow  by  the  executors. 
It  was  claimed  by  the  contestant  that  it  was  to  be  presumed  that  the 
wife  did  not  consent ;  that  the  husband  was  guilty  of  a  conversion  of 
her  money,  and  so  the  statute  of  limitations  was  set  running  and  the 
claim  outlawed  prior  to  the  testator's  death .  ffdd  untenable ;  that  it 
was  to  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the 
security  was  taken  by  the  husband,  with  the  consent  of  the  wife ;  and 
therefore  to  the  extent  of  her  interest,  he  held  the  mortgage  as  agent  or 
trustee  for  her. 

Also  field,  that  interest  was  properly  allowed,  as  it  was  earned  by  the  in- 
vestment and  received  by  the  testator. 

The  will  directed  the  executors  to  expend  a  sum  not  exceeding  $2,000  "  in 
repair  "  of  a  cemetery  lot.  A  sarcophagus  was  erected  on  the  lot  at  the 
expense  of  $500,  and  the  testator's  remains  placed  therein.  A  monument 
on  the  lot  was  exchanged  for  a  better  one  and  headstones  to  graves 
erected,  and  coping  replaced  at  a  cost  of  $935.05.  Held,  that  what  was 
done  was  within  the  authority  and  discretion  given  to  the  executors. 

The  testator's  residuary  estate,  including  the  homestead  in  which  his 
wife  was  given  a  life  estate,  he  gave  to  his  wife,  to  H.,  the  contestant, 
and  to  W.  in  equal  proportions.  The  executors,  at  the  request  of  the 
widow  and  H.,  expended  $820  in  repair  to  the  premises,  one-half  of  which 
they  charged  to  each.  It  was  objected  that  but  one-third  should  be  so 
charged.     Held  untenable. 

Also  Tield^  that  as  the  will  contained  no  provisions  excluding  the  widow 
from  dower  or  repugnant  to  a  claim  therefor,  the  acceptance  by  her  of 
the  provisions  in  the  will  for  her  benefit  did  not  deprive  her  of  the  right 
to  make  the  claim. 


(Argued  March  26,  1883  ;  decided  April  17,  1888.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  or- 
der made  the  second  Tuesday  of  June,  1882,  which  aflSrmed  a 
decree  of  the  surrogate  of  the  county  of  Livingston  upon  the 
final  accounting  of  the  executors  of  the  will  of  Harlow  W. 
Wells,  deceased. 

The  will,  after  giving  various  legacies,  contained  these  pro- 
visions. 

"All  the  rest  and  residue  of  my  estate,  both  real  and  per- 
sonal, I  give,  devise  and  bequeath  to  my  beloved  wife,  Frances 
C.  Wells,  Henry  M.  McDonald  and  Willard  Wells  McDonald, 
to  be  equally  divided  between  them ;  I  do  hereby  authorize  and 
direct  my  executors,  hereinafter  named,  to  sell  the  property  in 
the  village  of  Caledonia,  and  the  farm  north  of  said  village, 
on  such  terms  as  they  may  think  best.  The  McDonald  farm 
is  not  to  be  sold,  and  my  brother,  Horace  Wells,  is  to  have  his 
support  out  of  my  said  property  for  and  during  the  term  of 
liis  natural  life,  and  I  hereby  direct  my  executors,  hereinafter 
named,  to  reserve,  in  their  hands  sufficient  thereof  for  that 
purpose,  and  to  apply  the  same  for  said  purpose.  I  hereby 
authorize  and  direct  my  executors,  hereinafter  named,  to  ex- 
pend a  sum  not  to  exceed  $2,000  in  the  repair  of  the  burying 
lot  of  W.  H.  Smith,  and  that  my  body  should  be  kept  in  a 
receiving  vault  in  Leroy  until  such  repairs  can  be  made.  I 
also  give,  devise  and  bequeath  to  Mrs.  Carr,  wife  of  William 
Carr,  of  Caledonia,  the  house  arid  lot  where  she  now  resides, 
and  direct  my  executors  to  deed  the  same  to  her.  I  likewise 
give,  devise  and  bequeath  to  my  wife,  Frances  C.  Wells,  all  of 
the  household  property  now  in  my  dwelling-house,  in  the  vil- 
lage of  Caledonia,  and  the  use  of  said  dwelling-house  for  and 
during  the  term  of  her  natural  life,  and  direct  that  said  dwell- 
ing-house shall  not  be  sold  during  her  said  life." 

The  testator  died  in  1877.     He  owned  at  the  time  of  his 
death  two  farms  —  one  known  as  the  McDonald  farm  and  sev- 
eral lots  in  the  vill^e  of  Caledonia,  on  one  of  which  was  the 
"  dwelling-house  "  specified  in  the  will. 
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There  was  at  the  time  of  the  testator's  death,  in  an  out- 
house, four  tons  of  coal  and  four  cords  of  wood  provided  for 
family  use  ;  also  a  shot-gun ;  these  were  allowed  by  the  execu- 
tors to  the  widow.  A  horse,  phaeton  and  harness,  appraised  at 
$150,  were  set  apart  by  the  appraisers  for  the  widow,  and 
allowed  by  the  executors. 

One  MuUin  presented  a  claim,  duly  verified,  for  his  personal 
services  on  the  farm  of  the  testator.  The  executors  allowed 
this  claim.  On  the  final  settlement  Mull  in  was  sworn,  and 
proved  a  contract  for  such  work  with  the  testator.  The  con- 
testant excepted  to  such  testimony. 

Peter  Tierney  worked  for  the  testator  from  May  2,  1870,  to 
March  16, 1871.  At  the  last  mentioned  date  he  was  a  minor  of 
about  eighteen  years  of  age.  His  father,  John  Tierney,  was 
then  living  in  the  town  of  Caledonia.  He  settled  with  the 
testator  in  his  life-time  after  the  16th  day  of  March,  and  about 
May  14,  1874,  excluding  from  such  settlement  his  son's  wages, 
and  made  no  claim  then  or  afterward  upon  the  testator  there- 
for. The  father  died  about  November  1,  1877 ;  the  son,  Peter, 
died  before  both  the  testator  and  his  father;  the  mother,  per- 
sonally, without  being  appointed  administrator,  presented  a 
claim  for  this  work  for  $106.92,  and  the  executors  paid  her 
the  same.  Before  this,  Henry  McDonald,  the  contestant,  ob- 
jected to  the  payment  of  this  claim,  and  asked  that  it  be  re- 
ferred, under  the  statute,  which  the  executors  declined. 

Mrs.  Wells  had,  before  February  3, 1869,  given  her  husband 
$380  to  loan  for  her.  On  that  day  he,  as  her  agent,  loaned  this 
sum  to  one  Alexander  McPherson,  and  took  for  it  his  note, 
payable  to  Mrs.  Wells  in  one  year,  with  interest.  On  the  1st 
day  of  February,  A.  D.  1870,  said  McPherson  executed  and 
delivered  to  the  testator  his  bond  and  mortgage  for  $2,000,  part 
of  the  consideration  for  which  was  said  note.  The  executors 
allowed  to  the  widow  the  amount  of  the  note,  with  interest. 

Under  the  power  given  in  the  will,  the  executors  expended 
out  of  the  moneys  of  the  estate  $500  in  making  and  erecting 
upon  the  said  cemetery  lot  mentioned  in  the  will  a  sarcophagus, 
or  walled  tomb,  for  the  remains  of  the  testator  and  his  wife. 
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They  also  exchanged  the  monument  on  the  lot  for  another,  and 
caused  new  head-stones  to  be  put  to  all  the  graves,  and  re- 
paired the  coping  around  the  lot.  For  this,  in  addition  to  the 
old  monument  exchanged,  they  paid  out  of  the  estate  the  sum 
of  $935.65.  Before  the  executors  did  any  thing  on  the  lot  the 
contestant  objected  to  this  last  expenditure. 

Under  the  power  contained  in  tlie  will,  the  executors  sold  and 
conveyed  two  of  the  village  lots  of  which  the  testator  died 
seized.  The  widow  joined  in  this  deed,  and  out  of  the  avails 
the  executors  paid  her  as  and  for  her  dower  therein  the  sum  of 
$300.95. 

The  executors  expended  the  sum  of  $320  in  making  per- 
manent repairs  upon  the  homestead,  the  life  estate  of  which 
was  by  the  will  given  to  the  widow.  This  was  done  on  the  re- 
quest of  the  widow  and  the  contestant,  and  the  executors  charged 
it  in  their  account,  one-half  to  each. 

The  action  of  the  executors  in  the  matters  above  stated  was 
approved  by  the  surrogate,  and  the  items  so  paid  by  them 
allowed. 

Angus  McDonald  for  appellants.  Household  property 
does  not  include  coal,  wood  and  double-barrel  shot-gun,  or 
either  of  those  articles.  (Roper  on  Legacies,  273  ;  Dayton  v. 
FeUow,  1  Rob.  28 ;  Cole  v.  Fitzgerald,  1  S.  &  S.  Eng.  Ch.  189.) 
The  executors  should  be  charged  with  the  horse,  phaeton  and 
harness,  $150,  claimed  to  be  set  apart  as  exempt.  {Peck  v.  Sher- 
wood, 56  N.  Y.  615 ;  Applegate  v.  Cannon,  2  Bradf.  119 ;  Clay- 
tony.  Wendell,  id.  7;  Applegate  v.  Ca^mon,  id,  119  ;  Bliss  v. 
Sheldon,^  Barb.  152;  affirmed,  8  N.  Y.  35.)  Executors  ai-e 
trustees  for  creditors  and  legatees.  They  must  simply  see  right 
and  justice  is  done,  and  that  as  between  them  each  has  his  legal 
rights.  (2  Perry  on  Trusts,  106 ;  Tiffany  and  Bullard  on 
Trusts,  483 ;  2  Story's  Eq.  Jur.  502 ;  Redfield's  Surrogate, 
222-4 ;  McClelland's  Surrogate  [2d  ed.],  434 ;  Dox  v.  Blacken- 
siose,  12  Wend.  542  ;  McClelland's  Surrogate,  607 ;  Martin  v. 
George,  9  N.  Y.  398 ;  Freeman  v.  Freeman,  2  Redf.  Surr. 
137 ;  BucMi/n  v.  CJiapin,  1  Lans.  448 ;  McLaren  v.  Mc- 
Martin,  37  N.   Y.   88 ;    §  829  of  New  Code;    36  N.  Y. 
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88;  §  382,  Kev.  Stat.  [3d  ed.]  152  i  Dayton's  Surrogate, 
383 ;  Williams  v.  Purdy^  9  Paige,  109 ;  Westervdt  v.  Gregg, 
1  Barb.  Ch.  471 ;  Flagg  v.  Rceder,  1  Bradf.  197 ;  Metzger  v. 
Metzger,  id.  265 ;  2  Smith's  Practice,  122 ;  Valeidine  v. 
Valenii7iej  4  Kedf .  265 ;  Weatervelt  v.  Oregg^  1  Barb.  Ch. 
471 ;  2  Perry  on  Trusts,  106  ;  McLaren  v.  McMartin,  36  N. 
Y.  88.)  Neither  the  affidavit  of  the  claimant  on  his  proof, 
nor  his  evidence  as  to  personal  transactions  with  the  deceased, 
can  be  used  on  the  final  accounting  in  favor  of  the  exec- 
utors. (Dayton's  Surrogate,  383 ;  6  Paige,  169 ;  1  Bradf. 
197-205 ;  1  Barb.  Ch.  471 ;  §  829  of  New  Code ;  White- 
head  V.  Smith,  81  N.  Y.  151 ;  WUTcms  v.  Baker,  24  Hun, 
32;  §  829  of  Code.)  If,  at  the  time  the  testator  took 
the  $2,000  mortgage  and  gave  up  the  note  his  wife  con- 
sented to  it,  then  he  was  immediately  liable  to  her  for  so  much 
money  had  and  received.  If  she  did  not  know  or  consent,  she 
might  have  an  action  for  conversion,  if  she  were  alive  and 
so  elected.  {Boyce  v.  Brockaway^  31  N.  Y.  490 ;  Angell  on 
Limitations,  §  394 ;  Kdsey  v.  Chriswold,  6  Barb.  Sup.  Ct. 
436 ;  Boughtan  v.  Flint,  74  N.  Y.  478.)  In  either  case  the 
cause  of  action  then  accrued,  and  the  statute  commenced  to 
run.  (Angell  on  Limitations,  §  304;  KeUey  v.  Griswold, 
6  Barb.  Sup.  Ct.  436  ;  Payne  v.  Gardiner,  29  N.  Y.  167 ; 
Stacy  v.  Graham,  14  id.  492 ;  Power  v.  Ila/thaway,  41  id. 
214-19.)  Tlie  statements  and  verified  accounts  of  Mrs.  Wellsj 
in  which  she  credits  interest  for  two  years,  down  to  Feb.  1st, 
1872,  are  evidence.  (§  829  of  Code;  Eisley  v.  Wight- 
man,  13  Hun,  165 ;  Code,  §  403 ;  Reynolds  v.  Collins, 
3  Hill,  37;  Howell  v.  Bahcock's  EcWs,  24  Wend.  488;  Buck- 
ley V.  Chapin,  1  Lans.  499 ;  Sanford  v.  Sam,ford,  62  N.  Y. 
653.)  The  executors  were  not  authorized  to  pay  the  $935.65 
in  addition  to  the  $500,  for  the  sarcophagus,  in  exchange  for 
monuments.  (Abbott's  Law  Dictionary,  word  "repair;"  29 
How.  Pr.  429 ;  24  N.  J.  Eq.  373 ;  Em/ins  v.  Hichman,  12 
Hun,  425 ;  OiGcn  v.  Bloomer,  24  id.  296 ;  Fenvir  v.  &dl^ 
wick,4:n^,Y.  315;  Springsteed  v.  Sampson,  32  id.  703; 
MaMer  of  Elracher,  3  Redf .  on  Surr.  8 ;  Matter  of  Luckey^ 
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4  id.  495.)  By  accepting  her  portion  under  the  will  the 
widow  elected  to  take  it  instead  of  her  dower.  {Adsit  v.  Ad- 
nit,  2  Johns.  Ch.  448 ;  Tobias  v.  Eetchum,  32  N.  T.  319 ; 
Chamberlain  v.  Same^  43  id.  444 ;  Vanfidd  v.  Sullivan^  85  id. 
159 ;  Tobias  v.  Ketchurriy  32  id.  327 ;  Savage  v.  Bumham^  17 
id.  561 ;  Dodge  v.  Dodge,  31  Barb.  413  ;  Ex.  A.  Fol.  137  of 
case ;  Pearson  v.  Pearson,  1  Brown's  Ch.  292,  and  note ;  Ver- 
non  V.  Vernon,  53  N".  T.  352 ;  Dodge  v.  Dodge,  31  Barb. 
Snp.  Ct.  413  ;  32  K  T.  327 ;  17  id.  561 ;  Parker  v.  Somersby, 
27  Eng.  Law&  Eq.  154;  Herbert  et  al.  v.  Wren  et  al.,  7 
Oranch,  370-8  ;  Birmivgham  v.  Kirwin,  7  Sch.  &  Lef.  452 ; 
ColgaU's  Ec'r  v.  Colgate,  53  N.  J.  Eq.  [8  C.  E.  Green] 
372 ;  Chalmers  v.  Storel,  2  7es.  «fe  Bea.  223 ;  Mills  v.  MUls,  28 
Barb.  Snp.  Ct.  457 ;  Dickinson  v.  Robinson,  Jacob,  509 ; 
Dodge  v.  Dodge,  31  Barb.  Sup.  Ct.  413 ;  Burley  v.  Boyce, 
4Strobh.  [S.  C]  84;  San)age  v.  Bumham,  17  N.  Y.  577; 
Wood  V.   Wood,  5  Paige,  601.) 

Zticius  N.  Bam>gs  for  respondent.  The  widow  was  entitled, 
as  legatee,  to  the  coal,  wood  and  shot-gnn  in  the  testator's 
honse,  which  were  delivered  to  her.  (Dayton  v.  Tillow,  1 
Bobt.  21.)  There  being  nothing  in  the  will,  which  by  language 
or  inference  can  make  the  provision  for  the  widow  take 
the  place  of  her  dower  right  in  the  property  of  the  testator, 
she  is  not  driven  to  an  election,  but  takes  the  provision  under 
the  will  in  addition  to  her  dower  right.  {Ja^ckson^  ex  dem. 
Loxicks,  V.  ChurchiU,  7  Cow.  287 ;  Bundig  v.  Bundig,  3  Kay 
&  Johns.  257 ;  Jaokson  v.  Churchill,  7  Cow.  290 ;  Ellis  v. 
Lewis,  3  Hare,  310 ;  Sanford  v.  Jackson,  10  Paige,  266-270 ; 
Dawson  v.  Bise,  1  Keene,  761 ;  Harrison  v.  Harrison,  id. 
765 ;  Holdrich  v.  Roldrich,  2  T.  &  C.  Ch.  20 ;  Havens  v. 
Sackett,  15  N.  Y.  365,  371,  372 ;  Adsit  v.  Adsit,  2  Johns.  Ch. 
448 ;  Church  v.  Bull,  2  Denio,  430,  431 ;  S.  C,  6  Hill,  200 ; 
1  Jarman  on  Wills  [Bigelow's  ed.],  458,  n.  2;  2  Jarnian  on 
Wills  [E.  &  T.  ed.],  22-24 ;  Fuller  v.  Tates,  8  Paige,  325 ; 
Hamens  v.  Havens,  1  Sandf.  Ch.  324-329-331 ;  Gibson  v. 
Oibsm,  17  Eng.  Law  &  Eq.   349-352 ;  2  Jarman  on  Wills 
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[R.  &  T.  ed.],  29 ;  Gibson  v.  Gibson,  17  Eng.  Law  &  Eq.  349- 
353.  See  MiUs  v.  Mills,  2S  Barb.  454.)  The  claim  of  dower 
is  favored.  {Lasher  v.  Lasher,  13  Barb.  106 ;  2  Jannan  on 
Wills  [R.  &  T.  ed.],  25,  29 ;  Thornpson  v.  Bui^a,  16  Eng.  Law 
&  Eq.  592-602 ;  Kenedy  v.  J^edrow,  1  Dal.  415-417  ;  Leonard 
V.  Steele,  4  Barb.  20 ;  Jarman  on  Wills,  chap.  14,  Election.) 

FiNOH,  J.  The  provision  of  the  will  giving  to  the  widow 
"  all  of  the  household  property  in  the  dwelling-house  "  is  broad 
enough  to  include  the  coal  and  wood  provided  for  the  use  of 
the  family,  and  also  the  shot-gun,  in  the  absence  of  proof 
showing  that  it  was  not  kept  for  the  defense  of  the  house. 
{Dayton  v.  Tilhu,  1  Robt.  21 ;  Cole  v.  Ifitzgerald,  1  Sim.  & 
Stu.  189.)  Such  may  have  been  its  use  and  purpose,  and  we 
are  not  required  to  presume  the  contrary  from  any  fact  given 
in  evidence.  The  ruling  of  the  surrogate  in  these  respects  was 
correct. 

The  appraisers  set  apart  as  exempt  and  for  the  use  of  the 
widow  a  horse,  phaeton  and  harness  of  the  value  of  $150, 
which  it  is  now  said  were  not  "necessary,"  since  she  took 
under  the  will  all  the  household  property,  and  the  use  of  the 
house  for  life.  If  we  could  so  decide,  where  the  testator  had 
given  to  the  widow  the  use  of  all  his  real  and  personal  prop- 
erty, except  a  legacy  due  him  {Peck  v.  Sherwood,  56  N.  Y. 
615),  we  cannot  say  it  where  only  the  household  property  is 
given.  In  such  a  case  "  other  personal  property  "  is  available 
for  the  exemption,  and  may  be  necessary.  When  the  appraisers 
have  so  determined  and  the  surrogate  approved,  there  is  no 
basis  left  for  us,  unless  upon  very  diflEerent  facts,  on  which  to 
found  a  reversal  of  such  conclusion. 

Certain  payments  of  alleged  debts  against  the  estate  are 
questioned,  and  the  executors  sought  to  be  charged  with  their 
amount.  All  of  them  are  shown,  to  have  been  honest  debts, 
and  honestly  due.  No  adequate  reason  is  given  why  the  exec- 
utors should  have  suspected  their  justice,  or  doubted  the 
propriety  of  their  payment.  What  is  said  amounts  only  to  an 
assertion  that  the  executors  might  possibly  have  resisted  them 
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with  success,  and  were  bound  to  make  the  effort.  One  of  these 
claims  was  that  of  MuUin.  It  was  based  upon  an  alleged  con- 
tract with  the  deceased,  and  presented  and  sworn  to  in  the 
ordinary  manner.  The  executors  having  paid  it  and  produced 
their  voucher,  the  burden  was  on  the  contestants  to  show  that 
it  was  not  a  just  debt  of  the  estate.  They  showed  nothing  of 
the  kind.  All  the  proof  is  the  other  way,  and  the  sole  point 
of  their  criticism  is  tliat  the  executors  conld  have  kept  out 
proof  of  the  contract  by  resisting  the  claim,  and  shutting  out 
Mullin  as  a  witness  to  personal  transactions  with  the  deceased. 
But  that  does  not  follow.  If  the  executors  had  defended, 
proof  of  the  contract  might  have  come  from  some  other  source. 
And  in  any  event  there  is  evidence  of  the  value  of  MuUin's 
services  reaching  quite  to  the  level  of  his  claim.  We  think 
MuUin  was  a  competent  witness.  He  was  not  a  party,  nor  did 
the  executors  derive  any  title  or  interest  from  him.  They 
neither  owned  the  debt,  nor  asserted  any  title  to  it.  As  the 
contestants  did  not  establish  that  the  demand  was  unjust,  and 
not  a  debt  of  the  estate,  the  payment  by  the  executors  was 
properly  allowed. 

The  objection  to  the  payment  made  Mrs.  Tierney,  for  the 
wages  of  her  son  Peter,  appears  to  have  been  that  she  was  not 
authorized  to  receive  them,  and  they  were  outlawed.  The 
services  ended  in  March,  1871.  Peter  was  then  eighteen. 
The  statute  did  not  begin  to  run  against  him  until  1874. 
(Code,  §  396.)  The  payment  was  in  1879.  Peter  had  died  at 
some  time  previous,  but  when  we  do  not  know.  His  father 
died  in  November,  1877.  If  the  wages  belonged  to  the  father 
it  is  claimed  they  were  outlawed  ;  but  if  they  belonged  to  the 
son  it  is  not  claimed  that  they  were  barred  by  the  statute,  but 
only  that  tlie  mother,  not  having  been  appointed  administrator, 
coiild  not  lawfully  discharge  the  debt.  But  the  estate  of  Wells 
has  suffered  no  wrong.  It  cannot  be  made  to  pay  the  debt  a 
second  time,  for  the  statute  is  a  bar.  It  was  an  honest  debt, 
and  has  gone  to  the  benefit  of  those  entitled .  The  executors 
should  not  be  charged  with  it  unless  by  their  act  the  estate  has 
suffered  some  loss.     It  has  suffered  none  and  can  suffer  none ; 
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and  we  ought  not  to  punish  executors  for  omitting  a  precaution, 
which  would  have  been  wise,  but  which  time  has  rendered  im- 
necessary  for  the  safety  of  the  estate  committed  to  their  care. 
The  third  payment  questioned  was  made  to  the  widow.  The 
fact  that  the  testator  had  $380  of  her  money  and  loaned  it  in 
1S69  and  afterward  included  the  amount  in  a  mortgage  taken 
to  himself  is  not  disputed.  But  the  statute  of  limitations  is 
again  relied  on.  The  husband  was  allowed  by  the  wife  to 
retain  the  money.  There  was  no  conversion  by  him  for  which 
trover  could  have  been  maintained.  *  The  transaction  amounted 
to  a  trust  or  a  deposit.  Originally  the  money  was  loaned  to 
McPherson,  and  the  notes  taken  in  the  name  of  the  wife.  In 
February,  1870,  McPherson  wanted  more  money  on  his  bond 
and  mortgage,  and  the  testator  loaned  it,  including  in  the 
security  taken  in  his  own  name  the  debt  due  his  wife.  Whether 
this  was  done  with  the  knowledge  and  assent  of  his  wife  we 
do  not  certainly  know,  bnt  assuming  that  it  was,  unless  she 
loaned  him  the  money,  which  is  not  shown,  he  held  the  mort- 
gage to  the  extent  of  her  money  in  it  as  her  agent  or  trustee. 
If  she  so  consented,  which  is  most  probable,  she  became  in 
equity  the  owner  of  a  proportionate  part  of  the  mortgage,  but 
was  not  entitled  to  receive  the  money  until  it  was  paid,  and 
could  maintain  no  action  until  her  right  was  in  some  manner 
denied.  But  wo  are  asked  to  presume  that  she  did  not  con- 
sent in  order  to  make  her  husband  a  wrong-doer,  and  guilty  of 
a  conversion  of  the  money,  and  so  set  running  the  statute  of 
limitations,  and  outlaw  the  demand  before  the  death  of  the 
testator,  and  thus  make  the  executors  liable  for  an  improper 
payment.  The  burden  was  upon  the  contestants  to  prove 
their  case.  We  cannot  relieve  their  failure  by  presuming  that 
the  husband  was  guilty  of  a  conversion  of  his  wife's  money, 
when  it  is  both  possible  and  probable  that  he  merely  invested 
it  in  his  own  name  for  her  benefit,  and  with  her  knowledge 
and  consent.  The  relation  of  the  parties  to  each  other,  their 
conduct,  and  all  the  facts  disclosed  indicate  such  to  have  been 
the  truth  of  the  transaction,  and,  therefore,  that  the  claim  of 
the  wife  was  just,  and  not  barred  by  the  statute  of  limitations. 
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On  that  basis  interest  was  payable  to  the  widow  because  earned 
by  the  investment  of  her  money  and  received  by  the  testator 
for  her. 

The  will  directed  the  executors  to  expend  a  siira  not  exceed- 
ing $2,000  in  the  repair  of  the  cemetery  lot  of  W.  H.  Smith, 
who  was  testator's  father-in-law,  and  that  his  body  should  be 
kept  in  a  receiving  vault  in  Le  Roy  until  such  repairs  be  made. 
After  his  death  a  sarcophagus  was  erected  upon  the  lot  at  a 
cost  of  $500  and  his  remains  placed  therein.  After  this,  the 
monument  on  the  lot  was  exchanged  for  a  better  one,  head- 
stones to  graves  erected,  and  coping  replaced  at  a  further  cost 
of  $935,05.  This  last  expenditure  is  objected  to  on  the  ground 
that  a  new  monument  was  not " in  repair"  of  the  lot,  and  there 
being  a  sarcophagus  there  was  no  need  of  a  monument.  It 
can  scarcely  be  necessary  to  review  a  discretion  exercised  by 
the  executors  and  kept  within  the  limit  fixed  by  the  testator 
himself.  What  was  done  was  plainly  within  the  authority  of 
the  will  and  was  reasonably  and  fairly  executed. 

Certain  repairs  were  put  upon  the  homestead  amounting  to 
$320,  which  were  done  at  the  request  of  the  widow  and  Henry 
McDonald.  One-half  was,  therefore,  charged  to  each.  Under 
the  will  the  widow  had  a  life  estate  in  the  homestead.  The 
remainder  in  fee  went  to  Henry  and  Willard  McDonald.  The 
repairs  benefited  both  the  life  estate  and  the  remainder.  The 
executors  were  not  bound  to  make  them  so  far  as  the  facts  dis- 
close. What  they  did  was  to  advance  to  the  widow  and  Henry 
$320  out  of  the  estate,  at  their  request,  which  was  expended 
for  their  benefit  and  in  accordance  with  their  direction.  Whv 
they  should  not  be  charged  with  what  they  had,  and  why  the 
executors  should  personally  pay  one-third  of  it,  we  are  unable 
to  perceive. 

Finally,  it  is  objected  that  the  widow  was  not  entitled  to 
dower  because  the  provisions  for  her  benefit  under  the  will 
were  accepted  by  her,  and  dower  was  excluded  by  the  mani- 
fest intention  of  the  testator  derived  from  the  scope  and  tenor 
of  the  will.  No  trust  estate  was  vested  in  the  executors. 
They  had  simply  a  power  of  sale,  with  no  right  to  rent  or 
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lease,  and  no  control  over  the  rents  and  profits.  No  duty 
relating  to  the  I'eal  estate  was  imposed  upon  them  except  to 
sell  and  convey.  Dower,  therefore,  was  not  excluded  by  the 
creation  of  a  trust  estate  inconsistent  with  it,  vested  in  the 
executors.  (Savage  v.  Burnham^  17  N.  T.  561 ;  Tobias  v. 
Ketchum^  32  id.  327.)  The  provision  giving  the  rest,  residue 
and  remainder  of  his  property  to  the  widow  and  the  McDon- 
alds is  not  inconsistent  with  dower,  for  it  relates  to  the  division 
of  his  estate,  and  does  not  purport  to  dispose  of  hers.  The 
two  may  stand  together.  The  intention  manifested  in  tlie  will 
was  not  an  equal  division  of  all  his  property  among  the  three, 
as  in  Chalmers  v.  Storil  (2  Ves.  &  Bea.  222),  a  case  shaken 
by  subsequent  criticism.  {Gibson  v.  Gibson^  17  Eng.  L.  & 
Eq.  349.)  But  the  equal  division  aimed  at  is  of  a  residue 
which  may  well  be  deemed  the  remainder  of  the  property  sub- 
ject to  the  dower  right.  {Havens  v.  Havens^  1  Sandf.  Ch. 
324 ;  Mills  v.  MUls,  28  Barb.  456.)  The  repugnancy,  there- 
fore, which  drives  the  widow  to  an  election  must  come,  if  at 
all,  from  the  provision  for  the  support  of  testator's  brother, 
those  directing  a  sale,  and  that  devising  a  house  and  lot  to  Mrs. 
Carr.  It  is  conceded  that  the  support  of  the  brother  was 
simply  charged  upon  the  McDonald  farm,  which  was  not  to  be 
sold.  The  existence  of  such  a  charge  does  not  necessarily  ex- 
clude the  widow's  dower  in  the  same  land,  especially  since  the 
executors  are  also  directed  to  reserve  in  their  hands  sufficient 
of  testator's  property  for  the  purpose  of  that  support.  The 
devise  to  Mrs.  Carr  and  the  direction  to  sell  and  convey  a  part 
of  the  real  estate  do  not  necessarily  conflict  with  the  right  of 
dower  in  the  present  case.  {Jackson  v.  C/iurchilly  7  Cow. 
287;  Havens  v.  Havens j  supra;  Fuller  v.  Yates^  8  Paige, 
325.)  Directions  for  a  sale  may  be  so  expressed  and  the  pur- 
pose to  be  answered  of  such  peculiar  character  as  to  indicate 
an  intention  to  exclude  dower.  (  Vernon  v.  Vernon^  53  N.  Y. 
362.)  But  no  unusual  or  peculiar  state  of  facts  exists  in  the 
present  case  to  compel  an  inference  that  the  property  directed  to 
be  conveyed  was  to  pass  free  and  discharged  from  the  widow's 
dower.     There   is  enough  in  the  will  to  produce  hesitation 
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and  reflection,  but  not  enough  to  establish  that  clear  repug- 
nancy, that  manifest  intention  which  is  alone  sufficient,  in  the 
absence  of  express  words,  to  drive  the  widow  to  her  election. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Mary  Jane  Fiestee,  Appellant,  v,  John  Shepard,  Executor, 

etc.,  Respondent. 

Under  the  Code  of  GivU  Procedare  (§§  2717,  2718)  a  surrogate  has  do  juris- 
diction  to  entertain  proceedings  Instituted  bj  one  claiming  a  legacy,  to 
compel  an  executor  to  pay  the  same,  when  the  executor  "  files  a  written 
answer  duly  verified,  setting  forth  facts  which  show  that  it  is  doubtful 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its  valid- 
ity."    In  such  a  case,  the  surrogate  must  dismiss  the  petition. 

The  objection,  although  not  raised  in  the  Surrogate's  Court  or  at  General 
Term,  may  be  taken  on  appeal  to  this  court. 

(Argued  March  27,  1883 ;  decided  April  17, 1883.) 

Appeal  from  an  order  of  the  General  Terra  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  December  30, 
1881,  which  reversed  an  order  of  the  surrogate  of  Livingston 
(;ounty,  directing  defendant,  as  the  executor  of  the  will  of  Ann 
Havens,  deceased,  to  account,  etc.,  and  remitted  the  proceed- 
ings to  said  surrogate,  with  directions  to  enter  an  order  dismiss- 
ing the  proceedings.     (Reported  below,  26  Hun,  183.) 

The  nature  of  the  proceedings  and  the  material  facts  are 
stated  in  the  opinion. 

J.  A.  Van  Derlip  for  appellant.  Extrinsic  evidence  is 
always  competent  to  define  or  identify  either  the  subject  or 
the  object  of  a  testator's  bounty.  (1  Jarman  on  Wills  [5th 
Am.  ed.],  429 ;  Stuhhs  v.  Sargon^  2  Keen,  255 ;  O'Hara's  ed. 
of  Wigram  [2d  Am.  ed.],  128;  see,  also,  Prop.  V  and  VII  of 
same  author,  142  et  seq,  /  Pei/way  v.  Powell^  1  Dev.  &  Bat. 
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Eq.  308;  Smith  v.  Smith,  1  Edw.  Ch.  188,  191;  4  Paige, 
271 ;  Thomas  v.  Stevens,  4  Johns.  Ch.  607 ;  Burrdl  v.  Board- 
man,  43  N.  Y.  254,  258 ;  Holmes  v.  Mead,  62  id.  332,  343 ; 
Leonard  v.  DwoenpoH,  58  How.  Pr.  384,  387 ;  3  Myl.  &;  Cr. 
607.)  It  is  no  valid  objection  to  carrying  out  the  obvious 
intention  of  the  testator,  if  it  be  not  illegal  or  against  good 
morals,  that  it  is  strange,  or  unnataral^  or  absurd.  (1  Bedfield 
on  Wills  [4th  ed.],  434.) 

Solom/m  Hubhard  for  respondent.  Upon  the  filing  of  the 
sworn  answer  of  the  executor,  the  petition  ought  to  have  been 
dismissed  by  the  surrogate.  {Bevan  v.  Cooper,  72  N.  Y.  318, 
327 ;  Code  of  Civ.  Pro.,  §§  2717,  2718,  2723,  subd.  3 ;  Hurl- 
hurt  V.  Durant,  88  N.  Y.  122  ;  Throop's  note  to  §  2742,  Code 
of  Civ.  Pro.;  Eiggs  v.  Cragg,  89  N".  Y.  470-490,  etc.) 

•  EuGER,  Ch.  J.  On  the  1st  day  of  November,  1880,  the 
petitioner  presented  her  petition  to  the  surrogate,  requesting  a 
citation  to  be  issued  against  John  Shepard,  as  the  executor  of 
the  will  of  Ann  Havens,  deceased,  requiring  him  to  render  an 
account  of  his  proceedings  as  such  executor.  The  claim  of 
the  petitioner  was  based  upon  the  allegation  that  she  was  the 
last  person  who  took  care  of  one  Darling  Havens,  before  Iiis 
death,  and  thereby  became  the  residuary  devisee  and  legatee  of 
all  of  the  real  and  personal  property  of  the  testatrix.  The 
citation  was  issued  and  served  upon  the  executor,  and  upon  the 
return  day  he  appeared  and  filed  an  answer  in  writing  to  the 
petition,  duly  verified,  wherein  he  denied  that  the  petitioner 
was  the  last  person  who  took  care  of  Darling  Havens  before 
his  death,  or  that  by  the  provisions  of  the  will  she  became  the 
residuary  devisee  or  legatee  of  all  or  any  of  the  real  and  per- 
sonal property  of  the  testatrix. 

Upon  the  issue  thus  formed  a  trial  was  had  before  the  sur- 
rogate, and  on  the  18th  day  of  April,  1881,  he  rendered  his 
decision,  holding  that  the  petitioner  was  the  last  person  who 
took  care  of  Darling  Havens  before  his  death,  and,  therefore, 
became  entitled  as  residuary  devisee  and  legatee  to  the  estate 
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•of  the  testatrix.  The  surrogate,  thereapon,  made  his  order 
requiring  the  executor  to  show  cause  why  he  should  not  pay 
the  residue  of  the  estate  to  the  petitionei*.  From  this  order 
an  appeal  was  taken  by  the  executor  to  the  General  Term 
where  the  order  of  the  surrogate  was  reversed  upon  the  ground 
tliat  the  evidenoe  given  before  him  did  not  show  the  petitioner 
to  be  the  person  who  was,  under  the  terms  of  the  will,  entitled 
to  the  legacy  in  question.  The  petitioner,  thereupon,  appealed 
to  this  court. 

The  point  is  now  made  by  the  executor  that  the  surrogate 
had  no  power  to  entertain  this  proceeding  and  adjudicate  upon 
the  question  presented  by  the  petition,  that  being  the  only 
question  tried  by  him.     We  believe  the  point  is  well  taken. 

Although  so  far  as  the  record  shows  this  objection  was 
neither  raised  in  the  Surrogate's  Court  nor  at  the  General 
Term,  yet  as  it  lies  at  the  foundation  of  the  proceeding  and 
concerns  the  jurisdiction  of  the  surrogate  over  the  subject-matter 
of  the  controversy,  it  is  effectual  and  may  be  taken  at  any  stage 
of  the  proceeding  and  must  be  considered  and  disposed*  of 
when  raised. 

The  will  of  the  testatrix  which  was  put  in  evidence  on  the 
trial  provided  that  after  the  payment  of  her  debts  and  funeral 
ex])enses  all  of  the  real  and  pergonal  property  should  be  held 
in  trust  by  her  executor  to  receive  the  rents  and  profits  thereof 
and  apply  the  same  to  the  benefit  and  support  of  her  father, 
Darling  Havens,  during  his  life.  The  executor  was  authorized 
to  convert  the  same,  or  so  much  thereof  as  might  be  necessary, 
into  money,  and  apply  the  proceeds  thereof  to  the  benefit  and 
support  of  the  said  Darling. 

After  the  death  of  Darling  Havens,  the  executor  was  directed 
to  "  use  and  dispose  "  of  what  was  left  as  follows : 

First,  to  pay  her  father's  funeral  expenses. 

Second,  to  erect  a  suitable  monument  for  him. 

Third,  to  invest  the  sum  of  $200  to  provide  an  income  to 
take  care  of  the  graves  of  the  father,  mother,  and  testatrjx. 

Then  after  the  devise  of  certain  specific  articles  of  personal 
property  to  relations  and  friends  comes  the  clause  of  the  will 
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upon  which  the  claim  of  the  petitioner  is  founded  and  which 
reads  as  follows :  "  The  residue  of  my  estate,  if  any  there 
shall  be,  to  be  paid  by  my  executor,  to  the  person  who  shall 
last  take  care  of  my  father  before  his  death.'' 

Whether  the  surrogate  would  have  jurisdiction  to  try  the 
question  presented  by  this  provision  of  the  will  in  any  form 
of  proceeding  may  well  be  doubted,  but  it  is  quite  certain  that 
he  has  no  such  power  upon  the  invitation  of  the  claimant  alone. 

It  might  very  well  happen  under  this  provision  that  no  one 
would  be  entitled  to  claim  the  benefit  of  the  devise,  and  in 
any  event  it  presents  a  question  which  can  only  be  determined 
by  an  inquiry  into  circumstances  extrinsic  the  will  itself,  and 
apparently  involves  the  interests  of  all  who  might  in  any  event 
be  entitled  to  a  distributive  share  in  the  personal  or  to  inherit 
the  real  property  of  the  testator.  Such  a  controversy  could 
properly  be  determined  only  by  a  tribunal  authorized  to  bring 
all  of  the  parties  interested  before  it,  and  having  jurisdiction 
to  try  and  decide  the  various  questions  involved  in  determining 
the  meaning  and  eflFect  of  the  clause  in  question,  and  the  iden- 
tity of  the  parties  claiming  under  it. 

It  has,  therefore,  been  frequently  decided  that  Surrogates' 
Courts  do  not  possess  these  powers  and  have  no  jurisdiction  to 
hear  and  determine  such  questions.  Such  courts  have  been 
held  to  be  courts  of  limited  jurisdiction  and  entitled  to  exer- 
cise only  such  powers  as  are  conferred  by  statute,  or  tho^e 
which  are  incident  to  the  exercise  of  tlie  powers  expressly 
granted  to  them.  {Bevan  v.  Cooper^  72  K".  Y.  320  ;  Sipperly 
V.  BmicuB^  24:  id.  46 ;  liiggs  v.  Cragg^  89  id.  479.)  It  has 
accordingly  been  held  that  they  have  no  power  to  adjudicate 
the  validity  of  a  debt  upon  the  petition  of  a  creditor  when 
the  claim  is  disputed  by  the  executor  {Tucker  v.  Tucker^  4 
Keyes,  136),  or  the  question  whether  a  legacy  is  a  charge  upon 
the  real  estate  [Bevan  v.  Cooper^  8upra\  or  to  order  a  set  off 
of  mutual  judgments.  {StilweU  v.  Carpenter^  59  N.  Y.  414.) 
But  this  question  has  recently  been  so  extensively  discussed  in 
this  court  in  the  case  of  Riggs  v.  Cragg  (89  N.  Y.  479)  that 
its  further  consideration,  either  upon  principle  or  authority,  ia 
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deemed  unnecessary.  These  principles  liave  now  been  incor- 
porated into  the  Code  of  Civil  Procedure,  and  this  case  having 
arisen  since  the  Ist  day  of  September,  1880,  must  be  gov- 
erned by  its  provisions.  Section  2717  provides  for  a  proceed- 
ing by  a  creditor  or  legatee  before  the  surrogate  to  enforce  the 
payment  of  a  debt  or  legacy  against  an  executor  or  adminis- 
trator. Subdivision  2  of  this  section  authorizes  "  a  person  en- 
titled to  a  legacy  "  to  prosecute  such  a  proceeding.  Section 
2718  authorizes  the  surrogate  to  issue  a  citation  to  the  execu- 
tor or  administrator  upon  a  petition  presented  under  section 
2717,  but  further  provides  that  he  must  dismiss  the  petition 
"  when  the  executor  or  administrator  files  a  written  answer 
duly  verified,  setting  forth  facts  which  show  that  it  is  doubt- 
ful whether  the  petitioner's  claim  is  valid  and  legal,  and  deny- 
ing its  validity  absolutely  or  upon  information  and  belief." 
We  are  unable  to  see  how,  in  the  face  of  these  explicit  pro- 
visions of  the  statute,  the  surrogate  had  any  authority  to  hear 
and  determine  the  questions  involved  in  this  proceeding. 

The  statute  is  imperative  that  upon  the  presentation  of  these 
facts  affecting  the  jurisdiction  of  the  surrogate,  in  the  manner 
therein  provided,  he  shall  dismiss  the  petition  without  preju- 
dice to  an  action  or  an  accounting  in  behalf  of  the  petitioner. 
{Hudiurt  v.  Durant,  88  N".  Y.  121.)  AVlien  the  right  of  the 
claimants,  whether  arising  upon  a  legacy  or  a  debt  against  an 
estate,  is  denied  by  its  representative,  the  surrogate  is  prohib- 
ited by  the  statute  from  hearing  and  deciding  the  issue  thus 
formed,  and  the  party  is  remitted  to  another  proceeding  or  tri- 
bunal to  establish  and  enforce  his  right. 

We  are,  therefore,  of  the  opinion  that  the  surrogate  should 
have  dismissed  the  petition  upon  the  presentation  of  the  an- 
swer, and  the  order  of  the  General  Term,  remitting  the  pro- 
ceedings to  him  for  that  purpose,  should  be  affirmed  with  costs, 
to  bo  paid  to  the  respondent  out  of  the  estate. 

All  concur. 

Order  affirmed. 
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92     2661  ^^  ^^®  Matter  of   the  Claim  of   William   H.   Flandbow, 
^48     134  Creditor,  etc. 

Pending  a  contest  as  to  tbe  validity  of  a  will  a  special  administrator  was 
appointed.  A  judgment  had  been  recovered  against  the  decedent  prior 
to  liis  death.  An  attachment  against  the  judgment  creditor  was  sought 
to  be  executed  upon  the  judgment  hy  service  of  copy  upon  the  execu- 
trix named  in  the  will.  The  special  administrator  was  then  actings  and 
the  contest  was  then  and  is  still  pending.  Held,  that  the  executrix  had 
no  power  to  represent  the  estate,  and  so  was  not  the  *'  individual  holding 
such  property  "  within  the  meaning  of  the  provision  of  the  Code  of  Pro- 
cedure (§  335*),  authorizing  the  execution  of  an  attachment  by  service  of 
a  copy ;  that,  therefore,  the  judgment  was  not  reached  by  the  attachment ; 
and  that  an  order  of  the  surrogate  denying  an  application  of  the  attach- 
ment creditor  for  the  payment  of  the  same  to  him  was  proper. 

Also  held,  the  fact  that  the  attorney  for  the  special  administrator,  upon 
being  inquired  of,  gave  information  that  the  person  named  in  the  will 
was  executrix,  but  concealed  the  appointment  of  the  special  administra- 
tor,  did  not  preclude  the  latter  from  raising  the  objection. 

(Argued  March  28,  1883 ;  decided  April  17, 1883.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  November  24, 
18S2,  which  affirmed  an  order  of  the  surrogate  of  the  county 
of  New  York,  denying  an  application  of  William  H.  Flan- 
drow,  claiming  to  be  a  creditor  of  Tunis  Van  Brunt,  deceased, 
requiring  the  payment  of  his  claim  by  Edward  Schell,  special 
administrator,  out  of  the  assets  of  the  estate.  (Reported  be- 
low, 28  Hun,  279.) 

In  March,  1867,  during  the  life-time  of  said  Van  Brunt,  the 
Marine  Bank  of  Chicago  obtained  a  judgment  against  him  for 
$6,858.12.  Van  Bnint  died  in  1867,  leaving  an  instrument 
purporting  to  be  his  will,  which  appointed  his  widow  his  sole 
administratrix.  The  validity  of  the  will  when  presented  for 
probate  was  contested,  and  the  proceedings  are  still  pending 
undetermined.  In  consequence  of  such  contest,  in  December, 
1868,  said  Schell  was  appointed  special  administrator,  and  still 
acts  as  such.     In  an  action  brought  by  one  Hammond  against 

*See  Code  of  Civil  Procedure,  $  6i9. 
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said  Marine  Bank  an  attachment  was  issued,  and  the  petitioner 
claims  title  to  the  said  judgment  under  said  attachment  and  as 
assignee  of  the  judgment  rendered  in  the  attachment  suit. 
This  application  was  based  mainlj  upon  an  affidavit,  stating, 
in  substance,  that  on  or  about  April  6, 1869,  the  person  making 
it  delivered  a  certified  copy  of  the  attachment  with  a  notice 
showing  the  property  levied  upon,  i.  e.y  the  judgment,  to  Mary 
J.  Yan  Brunt  as  executrix  of  said  will. 
Further  facts  are  stated  in  the  opinion. 

Joseph  H,  Choate  for  appellant*  The  surrogate's  power 
may  be  exercised  in  a  case  like  the  present  in  the  same  manner 
as  a  court  of  record  and  of  general  jurisdiction.  (Code,  §  2481, 
subd.  6.)  The  claim,  being  a  judgment  against  the  deceased, 
need  not  be  sued  over,  but  the  surrogate  has  power  to  decree 
its  payment.  {McNulty  v.  Eurd,  72  N.  Y.  518.)  The  fact 
that  judgment  has  been  entered  does  not  deprive  the  surro- 
gate of  the  power  to  grant  a  new  trial  or  rehearing.  {Tracy 
V.  AUmeyer,  46  K  Y.  598,  604;  Code,  §  2481,  subd.  6 ;  C(mrt' 
ney  v.  Baker,  60  N.  Y.  7.)  The  fact  of  appeal  does  not  pre- 
vent surrogate  from  granting  relief.  (3  Code  R.  69.)  The 
order  and  judgment  appealed  from  are  appealable  to  this  court. 
{TiUon  V.  Beecher,  59  N.  Y.  176 ;  JEq.  Z.  Ins,  Co.  v.  Stevens j 
63  id.  341 ;  Morris  v.  Wheeler,  45  id.  708 ;  Davis  v.  Clark, 
87  id.  623 ;  In  re  Ross,  id.  514 ;  Tracy  v.  AUmeyer,  46  id. 
598.)  Service  of  the  warrant  upon  the  sole  executrix  was  suf- 
ficient. Her  rights  and  liabilities  accrued  on  the  death  of  the 
testator.  (Redfield'sLaw  and  Practice  of  Surrogate's  Court  [2d 
ed.],  427-8,  433,  434,  435  and  436,  note  4;  Valentine  v. 
Jackson,  9  Wend.  304 ;  Schidtz  v.  Puioer,  11  id. 364 ;  Doxy. 
Blaokmtose,  12  id.  542;  2  K.  S.  71,  §  16;  Willard  on 
Ex'rs,  147;  Durlich  v.  Johnson,  2  Veni.  48;  Wms.  on 
Ex'rs  [7th  ed.],  302.)  Service  upon  Mrs.  Van  Brunt  was 
service  upon  the  "  debtor  "  within  the  meaning  of  the  Code. 
{aBrien  v.  M,  cfe  T  Ins.  Co.,  56  N.  Y.  57.)  A  party  can- 
not take  advantage  of  irregularity  in  issuing  attachment,  a 
fortiori  in  its  service.  (2  Wait's  Pr.  184;  Tracy  v.  Seventh 
SioKBLS— Vol.  XLVII.        33 
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Nai.  jB'kj  37  N.  Y.  323 ;  Johnson  v.  Ketchum^  46  Barb.  43 ; 
Smith  V.  Mahan^  63  How.  382-385.)  The  court  must  assume 
upon  the  General  Term  decision,  which  reversed  the  decree  of 
the  surrogate,  that  the  will  isvalid,  and  will  presently  be  admit- 
ted to  probate,  in  which  event  the  executrix's  representative  ca- 
pacity will  be  complete  and  unquestionable  from  the  begin- 
ning. {Rockwell  V.  Saunders^  19  Barb.  473;  Bellinger  v. 
Tord,  21  id.  311 ;  2  R.  S.  71,  §  15 ;  3  id.  74,  §  17  [6th  ed.].) 

• 

George  Zabriskie  for  respondent.  The  service  of  the  war- 
rant upon  the  executrix  was  not  valid,  the  will  never  having 
been  proved,  and  a  special  administrator  having  been  appointed. 
(2  R  S.  [4th  ed.]  71,  §  16;  id.  76,  §§  38,  39;  id.  81,  §  78; 
Flandrow  v.  Van  Brunt^  84  N.  Y.  1 ;  McKinney  v.  CMins^ 
88  id.  216;  Pennoyer  v.  Niff,  95  U.  S.  714.) 

Miller,  J.  Upon  the  former  application  to  the  surrogate 
in  this  matter  it  was  held,  upon  appeal  to  this  court,^  that  an 
attorney  for  the  successful  party  in  an  action,  by  whom  a 
judgment  was  procured,  is  not  an  "individual  holding  such 
property "  within  the  meaning  of  the  provision  of  the  Code 
of  Procedure  (§  235),  authorizing  the  execution  of  an 
attachment  by  service  of  a  copy.  On  this  appeal  it  appears 
that  upon  the  application  to  the  surrogate  an  affidavit  was  pre- 
sented showino^  that  the  warrant  of  attachment  was  served 
upon  Mary  T.  Van  Brunt  as  executrix  of  the  last  will  and 
testament  of  Tunis  Van  Brunt,  deceased,  tlip  judgment  debtor. 
By  tlie  affidavit  sworn  to  as  the  return  to  the  attachment,  it 
appears  that  service  of  the  said  attachment  was  made  on  the 
attorney  by  whom  the  judgment  had  been  entered  by  a  dif- 
ferent person  and  at  a  different  period  of  time  from  that  named 
in  the  affidavit  now  relied  upon,  which  was  not  sworn  to  until 
some  twelve  years  after  the  service  mentioned  therein.  The 
length  of  time  which  has  elapsed  since  the  service  may  be  re- 
garded as  subject  to  some  criticism,  especially  as  the  person 
upon  whom  the  alleged  service  was  made,  swore,  in  1874,  that 

•84N.  Y.  1. 
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no  such  service  had  been  made  npon  her.  Assaming,  how- 
ever, that  the  affidavit  is  to  be  regarded  as  entitled  to  fall 
credit  and  consideration,  the  question  arises  whether  it  was 
sufficient,  in  view  of  all  the  circumstances  presented,  to  estab- 
lish the  right  of  the  applicant  to  the  relief  claimed. 

Tunis  Yan  Brunt,  against  whom  the  judgment  which  was 
attached  was  entered,  died  in  1867.  The  instrument  purport- 
ing to  be  his  will,  in  which  his  widow  was  named  as  executrix, 
was  contested,  and  in  1868  Edward  Schell  was  appointed 
special  administrator  of  the  estate.  The  validity  of  the  will 
and  the  rights  of  the  executrix  were  not  determined  and  were 
the  subject  of  controversy  at  the'  time  the  alleged  service  was 
made,  and  have  not  yet  been  the  subject  of  adjudication.  So 
far  as  the  estate  is  concerned,  the  special  administrator  has 
acted  in  that  capacity,  and  has  never  been  served,  nor  has  any 
effort  been  made  to  serve  the  attachment  upon  him.  We 
think  the  service  upon  Mrs.  Van  Brunt  was  not  sufficient,  in 
.view  of  the  facts,  to  bind  the  estate  of  Tunis  Van  Brunt. 
The  Code  of  Procedure  (§  235)  which  was  in  operation 
at  the  time  of  the  alleged  service  required  that  "  the  execution 
of  tlie  attachment  upon  *  *  *  any  debts  or  other  prop- 
erty incapable  of  manual  delivery  to  the  sheriff  shall  be  made 
by  delivering  a  certified  copy  of  the  warrant  of  attachment  * 
*  *  with  the  debtor  or  individual  holding  such  property." 
The  judgment  was  due  from  the  deceased  to  the  bank  and 
belonged  to  it.  It  could  only  be  attached  by  a  service  upon 
the  judgment  debtor,  or,  in  case  of  his  death,  upon  the  repre- 
sentative of  his  estate.  Mrs.  Van  Bnmt  did  not  occupy  that 
position.  The  will  liad  not  been  established,  and  it  had  not 
then  been  decided  that  she  had  any  right  or  claim  to  act  as 
executrix  of  the  estate.  Although  she  was  the  widow,  sole 
legatee  and  executrix  named  in  the  will,  it  had  never  been 
admitted  to  probate,  and  she  liad  acquired  no  right  by  which 
she  was  authorized  to  act  for  or  on  behalf  of  the  estate.  So 
far  as  any  such  authority  existed,  it  was,  at  that  time,  vested 
in  the  special  administrator ;  the  executrix  had  not  qualified, 
nor  had  she  taken  possession  of  the  assets  of  the  estate  i  she 
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could  not  have  sued  as  a  representative  of  the  estate,  nor  been 
prosecuted  by  any  creditor ;  the  most  which  she  could  do  was 
to  pay  the  funeral  expenses  and  preserve  the  assets,  and  she 
had  even  been  deprived  of  this  power  by  the  appointment  of 
the  special  administrator.  She  certainly  had  no  power  to  rep- 
resent the  estate  in  reference  to  debts  existing  or  claimed 
against  it. 

We  are  referred  by  the  learned  counsel  for  the  appellant  to 
numerous  authorities  to  sustain  the  position  that  the  executrix 
named  in  the  will  was  vested  with  rights  which  entitled  her  to 
represent  the  estate  in  r^ard  to  the  claim  in  question.  The 
rules  established  by  the  authorities  cited  may  well  apply  to 
cases  where  the  will  has  been  properly  executed  and  no  ques- 
tion arises  as  to  its  validity,  but  they  cannot  be  invoked  in 
reference  to  a  case  where  a  contest  exists  in  r^ard  to  the  due 
execution  of  the  will  under  which  the  executor  or  executrix 
was  authorized  to  act.  In  the  case  considered,  it  does  not  ap- 
pear that  the  will  was  l^ally  executed,  but  on  the  contrary  a. 
contest  existed  as  to  its  execution,  and  hence  the  Qxecutrix 
could  not  be  regarded  as  having  any  authority  under  the  in- 
strument in  question.  She  might  or  she  might  not  have,  as 
the  result  might  occur;  as  this  was  uncertain,  she  did  not 
occupy  the  position  of  a  lawful  representative  of  the  estate. 
The  statute  is  directly  in  conflict  with  the  right  of  the  execu- 
trix here  to  represent  the  estate  of  the  deceased.  It  confers 
certain  rights  upon  the  executrix  for  the  preservation  of  the 
estate,  and  can  have  no  application  so  long  as  a  question  ex- 
isted in  regard  to  the  validity  of  the  will  under  which  she  was 
appointed.  So  far  as  this  estate  is  concerned,  any  power  which 
existed  in  reference  to  its  preservation  must  rest  with  the 
special  administrator.  It  is  no  answer  to  the  position  that  no 
person  was  qualified  to  act  as  executrix  and  upon  whom  service 
could  be  made,  to  say  that  the  respondent  cannot  question  the 
regularity  and  authority  of  the  will  as  he  has  sought  to  estab- 
lish it  in  another  proceeding.  The  question  here  is  whether 
a  valid  service  has  been  made  upon  the  party  representing  the 
estate,  and  the  respondent  has  a  right  to  insist  that  this  should 
be  done  in  conformity  to  the  law  and  practice  in  similar  cases. 
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The  appellant's  counsel  claims  that  the  respondent's  attor- 
neys upon  being  inquired  of  concealed  the  fact  that  a  special 
administrator  had  been  appointed  and  gave  information  that 
Mary  T.  Van  Brunt  was  the  executrix,  and  hence  he  is  now  pre- 
chided  from  claiming  that  he  should  be  served  with  the  attach- 
ment. It  is  not  apparent  that  there  was  any  fraudulent 
concealment,  and  it  is  difficult  to  see  upon  what  principle  the 
statement  made  by  the  attorneys  could  change  the  rule  with 
regard  to  serving  the  attachment  upon  the  party  who  repre- 
sented the  debtor,  and  authorize  such  a  service  upon  one  whose 
right  to  represent  the  estate  was  not  established.  There  is  no 
practice  established  which  dispenses  with  the  necessity  of  serv- 
ing upon  the  party  in  interest  under  the  circumstances  claimed 
to  exist  in  reference  to  the  alleged  concealment.  Upon  no 
principle  do  we  think  it  can  be  contended  that  the  service 
upon  Mrs.  Van  Brunt  was  a  service  upon  the  debtor  within 
the  provision  of  section  235  of  the  Code  of  Procedure.  There 
is  no  ground  for  claiming  that  a  liberal  rule  should  be  adopted 
in  reference  to  the  service  of  the  attachment  as  in  cases  where 
the  debtor  does  not  seek  to  set  the  attachment  aside. 

It  is  also  urged  that  the  presumption  being  in  favor  of  the 
validity  of  the  will  and  that  it  will  be  admitted  to  probate, 
that  the  service  upon  the  executrix  wiU  be  complete  from  the 
beginning.  We  do  not  think  that  this  position  is  well  founded. 
As  the  case  stands,  the  executrix  does  not  legally  represent  the 
estate ;  she  may  never  be  authorized  to  act  in  that  capacity. 
Under  these  circumstances,  it  would  be  going  very  far  to  say 
that  the  service  upon  the  executrix  is  sufficient  because  eventu- 
ally the  will  may  be  proved  and  established.  There  is  no  rule 
of  law  which  sanctions  such  a  presumption  and  which  can  be 
invoked  in  this  case. 

There  are  other  questions  raised  upon  the  argument,  but  in- 
asmuch as  the  decision  of  the  surrogate  should  be  sustained  for 
want  of  a  sufficient  service  of  the  attadhment,  as  already  stated, 
a  discussion  of  tliem  is  not  required. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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Nicholas  De  Peystbb,  as  Executor  and  Trustee,  etc.,  Appel- 
f3y-  1/ O^.  lant,  v,  Henry  W.  T.  Mali  et  al.,  Eespondents. 

In  an  action  broaght  under  the  provision  of  the  act  of  1818  (§  184,  chap.  86» 
Laws  of  1818),  aathorizing  a  person  entitled  to  an  award  of  the  commis- 
sioners of  estimate  and  assessment  in  the  city  of  New  York  to  bring  an 
action  against  any  other  person  to  whom  the  same  has  been  paid  to 
recover  the  same,  it  is  no  defense  that  the  award  was  excessive  or 
inequitable,  or  that  plaintiff  was  entitled  to  only  nominal  damages  while 
the  commissioners  awarded  substantial  damages.  The  award,  as  to  this, 
is  "final  and  conclusive  "  (§  178),  and  it  is  sufficient  for  the  plaintiff  to 
show  that  the  award  was  made  for  lands  owned  by  him  and  so  that  he 
was  entitled  to  it. 

2>a  Peyster  v.  Mali  (27  Hun,  439),  reversed 

(Argued  March  29.  1888  ;  decided  April  17,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  June  30,  1882,  which  aflBrmed  a  judgment  in  lavor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury.     (Reported  below,  27  Hun,  439.) 

This  action  was  brought  under  the  act  chapter  86,  Laws  of 
1813  (§  184),  to  recover  from  defendants  certain  awards,  made 
by  the  commissioners  of  estimate  and  assessment  in  the  city  of 
New  York,  which  awards  were  made  to  Henry  W.  T.  Mali, 
now  deceased,  and  were  paid  by  the  city  to  his  heirs,  the  defend- 
ants herein. 

The  material  facts  are  stated  in  the  opinion. 

James  A.  Deering  for  appellant.  If  this  plaintiff  was,  at 
the  time  of  the  confirmation  of  the  report  of  the  commissioners 
of  estimate  and  assessment,  the  owner  of  the  parcels  of  land 
in  question,  he  can  maintain  this  action.  (Laws  of  1813,  chap. 
86,  §  184;  Cahia  v.  Palmer,  45  N.  Y.  480;  In  re  Arnold, 
60  id.  26.)  The  report  of  the  commissioners  of  estimate  and 
assessment,  awarding  the  sums  in  question,  was  an  adjudication 
conclusive  upon  the  parties  to  this  action,  and  upon  "all  per- 
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sons  whomsoever,"  as  to  the  interests  and  estate  for  which 
said  awards  were  made,  and  upon  every  question  submitted  to 
or  decided  by  the  commissioners  or  the  court,  or  necessarily 
involved  in  the  decision  of  the  court  confirming  the  report, 
except  as  to  the  ownership  of  the  land  for  which  the  awards 
were  made.  (Laws  of  1813,  chap.  86,  §  178;  Matte?*  of 
Riverside  Park,  50  N.  Y.  493 ;  Matter  of  Dept.  of  ParJcSy 
73  id.  560 ;  Pittman  v.  The  Mayor,  3  Hun,  372 ;  62  N.  Y. 
237 ;  DoUm  v.  The  Mayor,  id.  742 ;  In  re  Arnold,  60  id.  26 ; 
Swift  V.  Poughkeepaie,  37  id.  511 ;  People  v.  CoUins,  19 
Wend.  56  ;  Supervisors  v.  Brigga,  2  Hill,  135.)  The  report, 
as  confirmed,  is  not  only  final  and  conclusive  as  to  the  subject- 
matter  or  matters  thereby  determined,  but  as  to  every  other 
matter  which  the  parties  might  litigate  in  the  cause,  and  which 
they  might  have  had  decided.  (  Voorheea  v.  Bank  of  U.  8.,  10 
Pet.  449 ;  La  Ooun  v.  Gouvemeur,  1  Johns.  Cas.  436 ;  2 
Smith's  Lead.  Cas.,  tit.  "  Estoppel,"  455,  note ;  Etheringe  v. 
OAome,  12  Wend.  399 ;  63  N.  Y.  472 ;  50  id.  493 ;  In  re 
Dept,  of  Pvhlic  Parks,  73  id.  560.)  The  report  being  con- 
clusive as  to  the  estate,  etc.,  for  which  the  awards  were  made, 
the  awards  in  question  belong  to  the  owner  of  the  fee  of  the 
land  for  which  made.  {In  re  Dept.  of  Works,  73  N.  Y.  560 ; 
Trinity  Ohurch  v.  Cooke,  21  How.  89  ;  Turner  v.  WiUiams, 
10  Wend.  140 ;  GiUespie  v.  Tlie  Mayor,  23  id.  645 ;  Kdsey 
v.  King,  33  How.  Pr.  40 ;  Laws  relative  to  New  York  city, 
Valentine,  1197 ;  Matt&r  of  Dept.  of  Parks,  73  N.  Y.  560.)  ^ 
The  commissioners  of  estimate  and  assessment  in  the  Kiverside 
park  opening  matter  were  right  in  allowing  substantial  com- 
pensation for  the  fee.  (  Williams  v.  iT.  Y.  C.  R.  R.  Co,,  16 
K  Y.  97 ;  Trustees  v.  Auburti  R,  R,  Co.,  3  HiU,  567 ;  Kel- 
sey  V.  King,  33  How.  Pr.  39 ;  Knox  v.  TJie  Mayor,  55  Barb. 
404 ;  Matter  of  Prospect  Park  cfe  C,  I.  R.  R.  Co.,  16  Hun, 
261 ;  Laws  of  1838,  chap.  223 ;  Laws  of  1847,  cliap.  203 ; 
Laws  of  1851,  chap.  183.)  The  plaintiff,  as  executor,  etc.,  was 
at  the  time  of  confirmation  of  the  report  the  owner  in  fee  of 
the  said  parcel  of  land.  (19  Wend.  679 ;  Jackson  v.  Sath- 
avjay,  15  Johns.  453;    Van  Avvringe  v.  Bwmett,  8  Boflw. 
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857 ;  In  re  John  <&  C/ierry  Sf8,  19  Wend.  659 ;  WiUiams  v. 
K  T.  a  B.  R.  Co.,  16  N.  Y.  97, 101 ;  Hooker^  v.  Utica,  etc., 
12  Wend.  371;  Trustees,  etc.,  v.  Avburn  H,  H.  Co., 
3  Hill,  567 ;  PearsaU  v.  Post,  20  Wend.  131 ;  Barclay 
V.  HowelVs  Lessee,  6  Peters,  498 ;  People  v.  B^d  of  West- 
chester, 4  Barb.  64;  Etz  v.  DaUy,  20  id.  32;  Kdsey  v. 
King,  33  How.  39 ;  Higgms  v.  Beynolds,  31  N.  Y.  151 ; 
Blbomfidd  Oas  Co.  v.  Kalkins,  62  id.  386.)  The  city 
and  "  all  persons  whomsoever "  are  concluded  by  that  ad- 
judication. {MaMer  of  Dept.  of  Parks,  73  N.  Y.  560.)  Ac- 
ceptance by  the  council  was  necessary  to  complete  the  dedication 
by  the  owners.  {Niagara  Co.  v.  Bachman,  66  N.  Y.  266 ; 
Badum  v.  Mead,  14  Barb.  328 ;  Fonda  v.  Borst,  2  Abb.  Ct. 
of  App.  155 ;  Holdam  v.  Coldspring,  21  N.  Y.  474;  Peck  v. 
MaUins,  10  id.  509.)  The  "  release,"  in  any  event,  only  granted 
an  easement  in  such  land,  and  not  the  fee.  {Hunter  y.  Trustees 
of  Samdy  Hill,  6  Hill,  407 ;  Cincinna;ti  v.  Lessee  of  White,  6 
Pet.  438 ;  Merriam  v.  RvsseU,  2  Jones  [N.  C],  470 ;  Schuyl- 
kill Co.  v.  Homer,  2  Grant's  Pa.  Cas.  462 ;  PoUard  v.  Maddox, 
28  Ala.  321 ;  Jackson  v.  Hathaway,  15  Johns.  147 ;  Jamaica 
Pond  V.  Chandler,  9  Allen,  164 ;  Craves  v.  Amoskeag  Co.,  44 
N.  H.  465 ;  Leavitt  v.  Towle,  8  id.  99 ;  Dubuque  v.  Benson, 
23  Iowa,  248 ;  Gedney  v.  Earl,  12  Wend.  98 ;  People  v.  Kerr, 
27  N.  Y.  188 ;  Merriam  v.  Russell,  2  Jones  [N.  C.  Eq.],  470 ; 
Rogers  v.  Storer,  24  Penn.  St.  186  ;  Schuylkill  Co.  v.  Stoever,  2 
Grant's  Pa.  Cas.  462;  Clark  v.  Cottrell,  63  Barb.  336.)  A  res- 
ervation in  agrant  of  "a  road  "  or  "  highway"  reserves  simply 
an  easement.  {Leavitt  v.  Towle,  8  N.  Y.  96;  Richardson  v. 
Palmer,  38  N.  H.  210;  Graves  v.  Amoskeag  Co.,  44  id.  462; 
Keeler  v.  Wood,  30  Vt.  242.)  The  release  as  a  grant  is  void 
for  uncertainty,  unless  the  description  of  land  and  estate  con- 
veyed is  that  contended  for  above.  (Peck  v.  MaUins,  10  N.  Y. 
509 ;  n.  S.  V.  King,  3  How.  773 ;  Jackson  v.  Parkhurst,  4 
Wend.  369.)  A  grant  by  the  side  of  a  street  or  road  conveys 
to  such  side  only.  No  part  of  the  street  or  road  passes.  The 
land  in  the  road-bed  remains  in  the  grantor.  {Jackson  v.  Halh- 
a/way,  15  Johns.  449 ;  Jones  v.  Cowman,  2  Sandf .  233 ;    Wet- 
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7jiore  V.  LaWj  34  Barb.  515;  Van  Amringe  v,  Bamett^  8 
Bosw.  367 ;  Anderson  v.  James^  4  Bobt.  35 ;  Costers  v.  Peters^ 
5  id.  192 ;  Shertnan  v.  McKeon,  38  N.  Y.  266 ;  WaUace  v. 
i^<3tf,  50  id.  694 ;  Fearing  v.  Irwin^  4  Daly,  386 :  English  v. 
Brmnan,  60  N.  T.  609 ;  IFAi^'«  Rk  v.  Niohois,  64  id.  65 ; 
J/o«  V.  J/o«,  68  id.  246 ;  PaM&n  v.  N.  Y.  E.  JS,  R.,  3  Abb.  N. 
C.  341 ;  In  re  Dept  of  Parks,  73  N.  Y.  560;  Kings  Co.  F.  Ins, 
Go.  V.  Stevens^  87  id.  287;  Burnett  v.  Wadsworthy  67  id. 
634 ;  Jackson  v.  Loomis^  18  Johns.  86 ;  Loomis  v.  Jackson^ 
19  id.  449 ;  Haynes  v.  Young,  36  Me.  657 ;  6raw«  v.  Aldridge, 
27  Md.  294 ;  Thorndyke  v.  Richa/rds,  12  Me.  430 ;  McGawen 
V.  Z^w,  26  K  J.  L.  451;'/Smi^A  v.  Strong,  14  Pick.  128; 
Shennam.  v.  McKeon,  38  N.  Y.  272 ;  Whitney  v.  Dewey,  18 
Pick.  353 ;  Chaplin  v.  /Sz^jc^re?,  7  Watts,  710 ;  ^w^^Z^  v.  iV^.  Z". 
C.  ^.  ^.  Ci>.,  23  N.  Y. ;  Perrin  v.  /S'aTw^,  36  id.  120 ;  Sizer  v. 
Deoereux,  16  Barb.  160 ;  Jones  v.  Covoman,  2  Sandf.  233 ;  F-a/i 
Amringe  v.  Bamett,  8  Bosw.  367 ;  Costers  v.  Peters,  5  Kobt. 
192 ;  Wallace  v.  i<fe^,  50  N.  Y.  694 ;  i^<?fl&rm  v.  //n^?m,  4  Daly, 
385 ;  White's  Bk  v.  NichoUs,  64  N.  Y.  65 ;  MoU  v.  Jfb«,  68 
id.  246.)  The  land  in  tlie  Bloomingdale  road  in  front  of  "  the 
lots  conveyed  "  did  not  pass  as  an  "  appurtenance."  {Jackson 
V.  Haihaway,  15  Johns.  453 ;  Harris  v.  EUiott,  10  Pet.  25 ; 
Shermcm  v.  McKeon,  38  N.  Y.  270;  Ogden  v.  Jennings,  62  id. 
526 ;  WoodhuU  v.  Rosmthall,  61  id.  382 ;  Otis  v.  Smith,  9  Pick. 
293;  19  Wend.  679;  15  Johns.  452;  Laws  of  1867,  chap.  697, 
§  3 ;  Jackson  v.  Hathaway,  15  Johns.  453 ;  Wheeler  v.  Clark, 
58  N.  Y.  271.)  Purchases  since  1807  must  be  assumed  to  have 
been  made  with  knowledge  of  the  law  regulating  the  extent  of 
the  easement  in  the  highway  and  subject  to  its  exercise,  the 
effect  of  which  would  be  to  give  the  owner  of  the  land  in  the 
road-bed  the  right  to  take  absolute  possession  thereof  upon  its 
closing.  ( Underwood  v.  Stuyvesant,  19  Johns.  181 ;  Grinnell 
V.  KirUamd,  3  Abb.  N.  C.  386.)  In  the  city  of  New  York  no 
private  rights  of  way  or  streets  or  roads  can  be  created  by  own- 
ers of  land.  (Laws  of  1799,  chap.  70,  pp.  733,  737 ;  re-enacted 
in  1803,  3  Webster's  Laws,  232 ;  made  perpetual  in  1806,  4  id. 
576,  §  6 ;  Laws  of  1807,  chap.  115,  §  1 ;  Laws  of  1867,  chap. 
SioKBLfl  —  Vol.  XLVIL        34 
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697 ;  Underwood  v.  Stuyvesa/niy  19  Johns.  181 ;  Chinnell  v. 
Kirtlandy  2  Abb.  N.  C.  .386.)  To  create  an  easement  or  right 
of  way  in  such  case,  there  should  be  a  grant  in  express  terms. 
{Wheeler  v.  Clarky  58  N.  T.  267;  Jackson  v.  Hathaway  y  15 
Johns.  449 ;  Matter  of  John  v.  Anthony  St.y  19  Wend.  659 ; 
Fearing  v.  Irwin,  4  Daly,  385 ;  In  re  Albany  St.y  11  Wend. 
149 ;  Bloodgood  v.  M.  <&  H,  R.  B.  Co.,  14  id.  51 ;  Varick 
V.  Smithy  5  Paige,  137;  Robinson  v.  S.  R.  R.  Co.,  3  id.  45; 
Taylor  v.  Porter,  4  HiU,  140.) 

Franklin  Rartlett  for  respondents.  The  plaintiff,  in  order 
to  maintain  his  action,  was  bound  to  show  that  he  was  the  per- 
son to  whom  the  awards  of  right  belonged,  and  to  whom  they 
ought  to  have  been  paid.  (2  Revised  Laws  of  1813,  p.  419 ; 
De  Peyster  v.  Mali,  27  Hun,  440,  445,  446 ;  Fisher  v.  The 
May  or y  67  IST.  Y.  344,  349 ;  Spears  v.  Mayor  y  etc,,  of  N.  T., 
87  id.  359,  373.)  The  plaintiff  was  not  entitled  to  any  sub- 
,  stantial  award  on  the  land  in  question,  as  it  had  been  previ- 
ously appropriated  for  the  purposes  and  uses  of  a  public  high- 
way. {Oook  v.  Ila/rriSy  61  N.  Y.  448 ;  Matter  of  the  GomrrCrs 
of  Central  Pa/rk,  54  How.  Pr.  314 ;  Matter  of  Barclay y 
Daily  Register  of  March  19,  1883.)  The  grantee's  easement, 
which  had  become  appurtenant  to  the  land,  rendered  the  naked 
fee  of  merely  nominal  value.  {Matter  of  DepH  of  Public 
Works  to  open  Sixty-Seventh  St.y  opinion  by  Daniels,  J. ; 
Matter  of  Opening  156thy  157^A,  158^A  and  169th  Sts,,  May, 
1879 ;  WhiU's  B'k  of  Buffalo  v.  NichoUy  64  N.  Y.  65,  73 ; 
Matter  of  Opening  Eleventh  Avenuey  81  N.  Y.  457.)  The 
plaintiff  was  entitled  to  no  substantial  award  for  the  fee,  be- 
cause the  Bloomingdale  road  at  this  point  was  not  closed  or 
abandoned  under  the  act  of  1867,  but  was  retained  as  pre- 
served, enlarged  and  continued  under  the  name  of  the  River- 
side drive  or  avenue.  {Matter  of  Com/mUrs  of  Central  Park, 
54  How.  313 ;  People  v.  Asten,  MSS.  op.  Barrett,  J.,  First 
Dep't,  Gen.  Term.)  The  confirmation  of  a  report  of  commis- 
sioners of  estimate  and  assessment  should  not  be  held  con- 
clusive against  a  party  to  whom  an  award  of  money  is  made 
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by  name  in  such  a  way  as  to  estop  him  from  interposing  any 
defense  in  an  action  by  a  third  party.  ^(2  Eevised  Laws  of 
1813,  413,  414 ;  Matter  of  the  Opening  of  EleverUh  Avemtey 
81  K  Y.  436,  447,  448 ;  49  id.  154.)  The  proper  distribution 
or  apportionment  of  an  award  is  not  a  question  which  can  be 
litigated  before  the  confirmation  of  the  commissioners'  report 
by  the  Supreme  Court.  {Matter  of  Dej^t  of  Public  Parks^  86 
N.  Y.  463 ;  Matter  of  DepH  of  Pwrka,  73  id.  564 ;  Ma(4;er 
of  the  Opening  of  Eleventh  Avenue^  81  id.  436,  443 ;  Fisher 
V.  The  MayoTy  etc.,,  57  id.  344,  350 ;  MoMer  of  Langcy  85  id. 
310 ;  Speanre  v.  The  Mayor j  87  id.  376.)  Under  the  name 
"  owner,"  in  the  report  of  the  commissioners,  every  person 
entitled  to  compensation  is  to  be  recognized.  (Mills'  Eminent 
Domain,  §  65 ;  Matter  of  Eleventh  Ave.y  81 N.  Y.  448 ;  Bamee 
V.  The  MayoTy  etc^  27  Hun,  236,  238,  239  ;  Hemington  Paper 
Go.  V.  O'DougheHyy  81  N.  Y.  489,  490  ;  Rigge  v.  PuradLy  74 
id.  370,  379.) 

Eabl,  J.  Under  and  pursuant  to  the  provisions  of  the  act 
chapter  697of  the  Laws  of  1867,  the  board  of  commissioners  of 
the  Central  park  laid  out  and  established  the  Riverside  drive, 
and  also  the  Riverside  park  adjoining  the  same.  The  land 
taken  for  the  park  was  owned  in  fee  by  the  heirs  of  Henry 
"W.  T.  MaU,  and  was  bounded  on  the  east  by  the  westerly  line 
of  the  Bloomingdale  road.  The  plaintiff  owned  in  fee  the 
land  in  the  westerly  half  of  the  Bloomingdale  road,  which  land 
was  subject  to  a  perpetual  easement  for  the  public  road  and  a 
private  easement  for  the  owners  of  the  abutting  land ;  and 
the  Riverside  drive  was  laid  out  in  such  road  and  took  the 
place  thereof,  and  the  land  thereof  was  appropriated  for  the 
same. 

The  commissioners  of  estimates  and  assessments  awarded  to 
the  heirs  of  Mali  for  their  abutting  land  upward  of  $160,000, 
and  for  the  westerly  half  of  the  Bloomingdale  road  opposite 
to  their  land  in  two  awards,  $6,634.  The  latter  awards  were 
for  the  fee  of  the  land  in  the  road,  were  made  to  the  heirs  of 
Mali  as  the  owners  thereof,  were  confirmed  and  afterward  paid 
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by  the  city  to  the  defendants.  This  action  was  brought  to 
recover  of  the  defendants  the  money  so  paid,  and  whether  the 
plaintiff,  upon  the  facts  found,  was  entitled  to  recover  the  same 
is  the  sole  question  for  our  determination. 

It  is  too  clear  for  dispute  that  the  defendants  had  no  right 
whatever  to  these  awards.  They  had  an  easement  in  the 
Bloomingdale  road  in  front  of  their  lot  for  use  as  abutting 
owners.  But  their  easement  was  not  taken.  The  road  was 
not  closed,  but  remained  open  as  the  Riverside  drive,  with 
undiminished  usefulness  as  a  highway ;  and  as  their  abutting 
land  was  taken  for  the  Riverside  park,  this  easement  went 
with  that  as  appurtenant  thereto,  and  they  ceased  to  have  any 
private  interest  in  the  road.'  And  such  was  the  view  of  the 
judge  at  Special  Term,  who  said  in  his  opinion :  "  It  is  quite 
evident  that  the  persons  who  received  the  awards  in  contro- 
versy had  no  right  to  them,  for  the  reason  that  they  had  no 
interest  whatever  in  the  title  to  the  land  included  within  the 
bounds  of  the  highway ;  and  any  possible  right  or  interest  they 
might  have  in  the  enjoyment  of  the  highway  itself  was  in  no 
sense  restricted  or  diminished  by  its  incorporation  within  the 
bounds  of  the  Riverside  drive."  But  he  held  that  as  the  plaint- 
iflPs  fee  in  the  land  was  subject  to  a  perpetual  easement  for  the 
highway,  he  was  entitled  to  only  nominal  damages  from  the 
city,  and  that,  therefore,  he  was  not  justly  and  equitably  or  of 
right  entitled  to  the  awards,  and  upon  that  ground  he  defeated 
the  plaintiff. 

By  section  178  of  chapter  86  of  the  Laws  of  1813,  it  is  pro- 
vided tliat  the  award  of  the  commissionei^s  of  estimates  and 
assessments,  when  confirmed,  '^  shall  be  final  and  conclusive  as 
well  upon  the  said  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York  as  upon  the  owners,  lessees,  persons  and 
parties  interested  in  and  entitled  unto  the  lands,  tenements, 
hereditaments  and  premises  mentioned  in  the  said  report,  and 
also  upon  all  other  persons  whomsoever."  Under  this  pro- 
vision, while  these  awards  were  undoubtedly  excessive,  they 
were  final  and  conclusive,  and  this  is  so  even  if  we  must  as- 
sume that  they  shonld  have  been  but  for  nominal  damages, 
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and  that  the  commissioners  and  the  Supreme  Conrt,  when  it 
confirmed  their  report,  mistook  both  the  law  and  the  facts  ap- 
plicable to  the  case,  and  so  it  has  frequently  been  decided. 
{Matter  of  Oammisdoners  of  Central  Pa/rk^  50  N.  T.  493 ; 
DoLan  v.  The  Mayor ^  62  id.  472 ;  Matter  of  the  Department 
of  ParJcSy  73  id.  560.)  If,  therefore,  the  city  had  been  sued 
for  the  awards  before  their  payment,  it  could  not  have  resisted 
a  recovery  for  the  whole  amount  thereof.  But  it  voluntarily 
paid  to  the  defendants,  and  they  received,  the  awards  made  for 
the  plaintiiFs  land,  and  hence  this  is  a  case  where  the  plaintiff 
is  entitled  to  recover  the  amount  of  the  money  thus  paid  from 
the  defendants,  under  section  184  of  the  same  chapter,  which 
provides  that  in  every  case  where  any  sum  awarded  by  the 
commissioners  in  favor  of  "  any  person  or  persons,  or  party  or 
parties  whatsoever,  whether  named  or  not  named  in  the  said 
report,  shall  be  paid  to  any  person  or  persons,  or  party  or  par- 
ties whomsoever,  when  the  same  shall  of  right  belong  and 
ought  to  have  been  paid  to  some  other  person  or  persons,  or 
party  or  parties,  it  shall  be  lawful  fpr  the  person  or  persons,  or 
party  or  parties,  to  whom  the  same  ought  to  have  been  paid, 
to  sue  for  and  recover  the  same,  with  lawful  interest  and  costs 
of  suit,  as  so  much  money  had  and  received  to  his,  her  or  their 
use,  by  the  person  or  persons,  party  or  parties  respectively,  to 
whom  the  same  shall  have  been  so  paid."  Under  this  provis- 
ion to  whom  of  right  did  these  awards  belong?  Clearly  to 
the  plaintiff.  They  were  made  for  his  land,  and  so  long  as 
the  awards  remained  in  force  the  city  could  not  dispute  that 
the  amounts  awarded  were  just  and  proper ;  and  the  defend- 
ants who  received  the  awards  from  the  city  certainly  could  not 
claim  when  sued  for  them  that  they  were  excessive  or  inequity 
able,  or  that  the  plaintiff  was  entitled  to  only  nominal  damages 
where  the  commissioners  had  awarded  substantial  damages. 
Whether  the  awards  were  just  or  unjust,  too  large  or  too  small, 
was  a  matter  of  no  concern  to  them.  They  held  the  precise 
money  awarded  for  plaintiff's  land  and  were  bound  to  refund 
it  to  him  as  money  they  had  received  to  his  use.  {Cahill  v. 
Palmer^  45  N.  Y.  480.)    It  was  sufficient  for  him  to  show  that 
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the  awards  were  made  for  land  owned  by  him,  and  that  enti- 
tled him  to  the  money  paid  for  them. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event.  / 

All  concur. 

Judgment  reversed. 


Fbedebick  a.  Bushnell,  as  Administrator,  etc.,  Respondent, 
V.  Calvin  0.  L.  B.  Gabpsnteb,  Appellant. 


113    181 


The  will  of  C.  gave  to  two  grandchildrea  '*the  sum  of  $1,000  each,  to  be 
•  >4  /     /  /  ^    ^*^  ^^  them  respectively  as  they  arrive  at  the  age  of  twenty-five  years." 
/J0{p''^7r  '^^  ^^®  children  he  gave  $1,000  each,  payable  one  legacy  each  year  for 
02    a'^n         ^^^  years  after  his  decease.     After  certain  devises  and  beq nests,  he  gave 
167    484         ^^^  residuary  estate  to  defendant,  his  son,  subject  to  the  payment  of  his 
debts  and  the  legacies.     In  an  action  by  the  administrator  of  the  estate 
of  one  of  said  grandchildren,  who  died  before  reaching  the  age  of  twenty- 
five,  brought  after  she  would  have  reached  that  age,  had  she  lived,  to 
recover  the  legacy,  Itsldt  that  the  postponement  of  the  time  of  payment 
did  not  malio  the  gift  contingent ;  that  the  testator's  intent,  as  disclosed 
by  the  will,  was  simply  to  postpone  payment  for  the  benefit  of  the  estate ; 
that  the  legacy  vested  upon  the  death  of  the  testator,  and  that  plaintiff 
was  entitled  to  recover. 

(Argued  March  29, 1888 ;  decided  April  17,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  tlie  fourth  judicial  department,  entered  upon  an  order 
made  October  20,  1882,  whicli  aflBrmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
*  j^ry-     (Reported  below,  28  Hun,  19.) 

This  action  was  brought  by  plaintiff,  as  administrator  of  the 
estate  of  Ellen  O.  Bushnell,  deceased,  to  recover  a  legacy  given 
to  her  by  the  will  of  Stephen  V.  Carpenter,  deceased.  Car- 
penter died  in  February,  1864,  leaving  a  will  executed  in  July, 
1863,  of  tlie  material  clauses  of  which  the  following  is  a  copy: 

"  Second.  I  give  and  devise  to  my  son  Calvin  G.  L.  B.  Car- 
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penter  all  and  singular  the  real  estate  whereof  I  may  die  seized 
wherever  the  same  may  be  situated^  excepting,  however,  the 
house  and  lot  in  the  city  of  Rochester,  and  the  two  houses  and 
lots  in  Little  Falls  hereinbefore  mentioned,  and  I  give  and  be- 
queath to  my  said  son  all  my  personal  estate  of  every  name 
and  kind  wherever  the  same  may  be,  except  my  household 
goods  and  furniture  hereinbefore  bequeathed,  to  have  and  to 
hold  the  said  real  and  personal  estate  to  my  said  son  and  to  his 
heirs  and  assigns  forever,  subject,  nevertheless,  to  the  payment 
by  him  of  all  my  debts,  and  further  to  the  payment  of  the 
several  l^acies  hereinafter  made  to  my  daugliter  Elvira  G. 
and  her  children,  Ann  Maria  and  her  children  Betsey,  Cath- 
erine and  Nancy,  hereby  expressly  making  the  said  legacies  a 
charge  and  lien  upon  the  property  devised  to  my  said  son. 

"  Third  I  give  and  bequeath  to  my  daugliter  Elvira  $1,000, 
to  be  paid  to  her  one  year  after  my  decease.  To  my  daughter 
Ann  Maria  $1,000,  to  be  paid  to  her  two  years  after  my  de- 
cease. To  my  daughter  Betsey  $1,000,  to  be  paid  to  her  three 
years  after  my  decease.  To  my  daughter  Catherine  $1,000,  to 
be  paid  to  her  four  years  after  my  decease,  and  to  my  daugh- 
ter Nancy  $1,000,  to  be  paid  to  her  five  years  after  my  decease. 

"  The  above  legacies  to  be  in  foil  payment,  satisfaction  and 
discharge  of  all  claims  which  may  be  made  by  any  of  my  said 
daughters  against  my  estate. 

"  Fourth.  I  give  and  bequeath  to  the  four  children  now  living 
of  my  daughter  Elvira  the  sum  of  $3,000,  as  follows,  to-wit: 
$1,000  to  the  son  of  my  said  daughter  and  $2,000  to  the  three 
girls,  share  and  share  alike,  to  be  paid  to  the  said  children 
respectively  as  they  arrive  at  the  age  of  twenty-five  years. 

*'  Fifth.  I  give  and  bequeath  to  the  two  children  now  living 
of  my  daughter  Ann  Maria  the  sum  of  $1,000  each,  to  be  paid 
to  them  respectively  as  they  arrive  at  the  age  of  twenty-five 
years." 

Plaintiff's  intestate  was  a  daughter  of  the  testator's  daughter 
Ann  Maria  mentioned  in  the  fifth  clause  of  the  will.  She  died 
in  November,  1869,  being  then  fifteen  years  old.  Defendant, 
who  is  the  son  of  the  testator  mentioned  in  the  second  clause 
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of  the  will,  accepted  the  gifts  to  him  and  took  possession. 
The  court  found  that  "  the  postponement  of  the  time  of  the 
payment  of  the  several  legacies  given  in  and  by  the  will  of  the 
testator  was  for  the  benefit  of  the  testator's  estate  and  for  the 
convenience  of  the  defendant  as  devisee." 

A.  M.  Mills  for  appellant.  When  by  express  provision 
the  pending  income  is  to  be  enjoyed  or  received  by  the  legatee 
it  denotes  an  intention  that  the  legacy  shall  not  vest.  {Patter- 
son V.  EUis,  11  Wend.  259 ;  Everett  v.  Everett,  29  N.  Y.  39 ; 

Warner  v.Durantj  76 id:lS3;  Boies  v.  TFiZc(?a?, 40 Barb.  286.) 
The  fact  that  the  legacy  is  not  given  out  of  the  personal  prop- 
erty or  general  estate  of  the  testator,  but  is  directed  to  be  paid 
personally  by  the  defendant  and  made  a  charge  on  the  farm 
devised  to  tlie  defendant,  indicates  that  the  legacy  is  not  vested. 
{Birdsall  v.  Hewlett,  1  Paige,  32.)  The  legacy  being  by  the 
express  terms  of  the  will  made  a  charge  upon  the  real  property 
devised  to  the  defendant,  and  the  legatee  having  died  before  the 
time  of  payment  arrived,  the  legacy  lapsed  and  the  plaintiff 
cannot  recover.     {Birdsall  v.  Hewlett,  1  Paige,  33 ;  Marsh  v. 

Wheeler,  2  Edw.  Ch.  156 ;  Harris  v.  Fly,  7  Paige,  421,  429 ; 
Deiaoergne  v.  Dean.  45  How.  Pr.  206,  209 ;  Sweet  v.  Chase^ 
2  N.  T.  73,  80.) 

C.  D.  Adams  lor  respondent.  The  legacy  is  a  lien  and  can 
be  enforced  in  equity  against  the  land.  (79  N.  Y.  136.)  A 
purchaser  from  defendant  must  necessarily  make  his  title 
through  the  will,  and  has  notice  of  the  lien,  and  takes  subject 
to  it.  (7  Paige,  421.)  The  scheme  of  the  will  is  to  give  the 
defendant  the  bulk  of  the  estate,  which  is  cultivated  land,  pro- 
ducing an  income,  on  condition  he  pays  the  defendant  and  his 
five  sisters  $1,000  each,  and  certain  grandchildren  $5,000  in  all. 
(71  N.  Y.  105. "i  The  legacies  were  given  absolutely.  (85  TS. 
Y.  142, 146, 147 ;  7  Paige,  429, 430 ;  71  N.  Y.  100,  102.)  If  the 
postponement  of  a  legacy  is  for  the  benefit  of  the  estate,  it  vests 
immediately.  (11  Wend.  259.)  Words  directing  or  implying 
payment  preclude  contingency.  (Dayton  on  Surrogates  [3d 
ed.],  425 ;  Redfield's  Surrogates'  Law  and  Pr.  [2d  ed.]  576 
and  note.) 
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Opinion  of  the  Court,  per  Danporth,  J. 

Danfobth,  J.  It  is  well  settled  that  a  mere  postponement 
of  the  time  of  payment  will  not  make  a  legacy  contingent,  and 
here  is  nothing  more.  "  I  give,"  says  the  testator, "  I  give  and  be- 
queath to  the  two  children  now  living  of  my  daughter  Ann  Maria, 
tiie  sum  of  $1,000  each,  to  be  paid  to  them  respectively  as  they 
arrive  at  the  age  of  twenty-five  years."  And  since  we  know 
that  Ellen,  whom  the  plaintifi'  represents,  is  one  of  those  two 
children,  we  may  read  the  will  as  if  the  testator  said,  "  I  give 
and  bequeath  to  Ellen  the  sum  of  $1,000."  Upon  these  words 
appellant  makes  no  argument.  They  clearly  signify  a  direct 
and  positive  gift  (1  Roper  on  Legacies,  479 ;  Lister  v.  Bra<Jr 
ley^  1  Hare  10),  and  can  be  considered  otherwise  only  by 
importing  into  the  clause  the  word  ^'  if,"  or  some  other  word 
of  similar  meaning,  signifying  a  condition  precedent.  The 
learned  counsel  for  the  appellant  relies  on  the  rest  of  the  sen- 
tence and  says  there  is  a  contingency.  But  the  testator  does 
not  say,  "  I  give,"  "  provided,"  or  "  if  "  Ellen  arrives  at  the 
age  of  twenty-five  years,  but  only  indicates  the  period  which 
must  elapse  before  payment  can  be  demanded.  (Manice  v. 
JUanice,  43  N.  Y.  303 ;  Livingston  v.  O-reene^  62  id.  118 ; 
Smith  V.  Edwards^  88  id.  92.)  And  when  we  see  that  the  de- 
fendant takes  the  land  of  the  testator,  especially  charged  with 
and  subject  to  the  payment  of  this  legacy,  it  is  difiicult  to  find 
any  ground  for  the  contention  that  the  death  of  the  legatee 
relieves  him  from  the  obligation. 

So  far  as  the  learned  counsel  for  the  appellant  treats  the  in- 
tent of  the  testator  as  a  question  of  fact  depending  on  outside 
circumstances,  it  is  needless  to  follow  him,  for  the  trial  court 
and  General  Term  are  both  the  other  way,  and  we  agree  that 
the  force  of  the  argument  is  not  all  on  his  side. 

Upon  the  will  itself,  having  regard  to  its  various  provisions, 
we  have  no  doubt  that  day  of  payment  was  postponed  for  the 
convenience  of  the  estate. 

The  defendant  is  charged  with  the  payment  of  all  the  debts 

of  the  testator,  and  his  legacies ;  in  regard  to  the  latter,  time 

is  given,  so  that  they  are  to  be  paid  at  intervals,  annually,  for 

the  first  five  years,  to  his  several  children,  to  the  grandchildren 
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as  they  arrive  at  the  age  of  twenty-five  years,  in  each  instance 
without  interest,  and  as  may  be  inferred  chiefly  from  the  land 
itself  and  its  profitable  tillage.  !N'or  do  the  cases  cited  for  the 
appellant,  tend  to  his  support.  In  Loder  v.  Hatfield  (71  N. 
T.  98)  the  legacies  there  in  question  were  held  to  have  vested 
upon  reasons  not  inapplicable  here.  In  Patterson  v,  Ellis 
(11  Wend.  260)  a  distinction  itf  taken  between  a  legacy  "given 
to  A.,  to  be  paid  when  he  shall  attain  the  age  of  twenty-one 
years,"  and  one  given  when  the  legatee  shall  attain,  or  pro- 
vided he  does  attain,  the  age  of  twenty-one,  and  it  is  said  the 
first  vests,  and  payment  only  is  postponed  ;  the  other  does  not, 
because  time  is  the  substance  of  the  gift.  But  even  in  the 
latter  case,  if  interest  is  in  the  mean  time  to  be  paid,  the  prin- 
cipal vests.  And  so  in  the  other  cases.  {Everitt  v.  Everitt^ 
29  N.  T.  39,  and  Warner  v.  Durant,  76  id.  133).  This  cir- 
cumstance may  disclose  the  intent  of  the  testator,  as  in  these 
instances,  but  that  intent  may  appear  without,  as  in  the 
case  now  in  hand,  where  the  legacy  is  a  distinct  gift,  as 
appears  both  by  a  strict  construction  of  the  words,  and  by  the 
general  intent  manifest  in  the  will.  We  think  the  case  was 
well  disposed  of  in,  the  court  below. 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


— -— I  Annie  A.  Grattan  as  Administratrix,  etc..  Respondent,  v. 
i5  88?  The  METROPOLriAN  Life  Insurance  Company  of  New  York, 
iiTaw         Appellant. 

/3  ^  -  J^fj^A.  warranty  in  an  application  for  a  policy  of  life  insarance  that  a  third  peraon 

Ib  in  good  health  does  not  mean  an  actual  freedom  from  illness  or 
disease,  but  simply  that  the  person  has  indicated  in  his  actions  and  ap. 
pearanceno  symptoms  or  traces  of  disease,  and  to  the  ordinary  observa- 
tion of  a  friend  or  relative  is  in  truth  well. 
Where,  therefore,  in  an  action  upon  a  policy,  upon  the  question  as  to  a 
breach  of  such  a  warranty,  the  court  charged  that  if  from  the  appear- 
ance of  the  person  he  was  in  good  health  so  that  anybody  would  so  pro- 
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noQQce  him,  and  there  was  nothing  to  indicate  he  was  not  in  good  health, 
the  warrantj  was  not  broken  although  in  fact  the  germs  of  a  hidden  and 
larking  disease  then  existed.    Heid  no  error. 

An  application  contained  a  warranty  that  the  answers  to  the  qnestions  in 
the  report  of  the  medical  examiner  were  '*fair  and  true"  and  the 
applicant  signed  a  certificate  at  the  foot  of  said  report  to  the  effect  that 
he  had  given  trae  answers  to  the  questions  and  "  that  they  agree  exactly 
with  the  foregoing."  He  gave  a  truthful  answer  to  a  question  by  the 
medical  examiner,  but  the  latter  wrote  a  different  and  untruthful  answer 
in  his  report.  The  evidence  authorized  a  finding  that  the  applicant  did 
not  see  the  answer  as  written  in  the  report  and  was  ignorant  of  the  fact 
that  it  differed  from  that  given  by  him.  EM,  that  this  having  been 
found,  the  company,  not  the  insured,  was  responsible  for  the  falsehood. 

8nch  a  certificate  can  only  be  met  and  answered  by  proof  establishing 
either  that  the  answer  was  not  written  or  was  not  known  to  the  appli- 
cant when  the  certificate  was  signed  by  him;  the  burden  of  the  untruth 
must  be  shown  to  rest  solely  on  the  agent  of  the  company. 

To  prove  the  falsity  of  the  answer  as  given  in  the  report,  defendant  put  in 
evidence  a  portion  of  a  letter  written  by  the  insured.  Plaintiff  was  per- 
mitted,  under  objection  and  exception,  to  read  in  evidence  the  remainder 
of  the  letter,  which  gave  a  history  of  the  transaction,  showing  that  the 
writer  gave  a  correct  answer  and  was  ignorant  of  the  fact  that  an  un- 
truthful answer  was  written  in  the  report.  Held,  that  the  ruling  was 
proper. 

The  introduction  by  one  party  of  part  of  a  conversation  or  a  writing  in 
evidence  renders  admissible  on  the  other  side  so  much  of  the  remainder 
as  tends  to  explain  or  qualif  j*  what  has  been  received  ;  and  that  is  to  be 
deemed  a  qualification  which  rebuts  and  destroys  the  inference  to  be 
drawn  from,  or  the  use  to  l>e  made  of,  the  portion  put  in  evidence. 

A  physician  who  was  called  upon  professionally  to  make  an  examination 
of  T.,  brother  of  the  insured,  was  asked  **  what  opinion  did  you  form,  based 
on  the  general  sight  of  the  man  before  you  made  an  examination,  or 
before  you^hadany  conversation  with  him."  Held,  thtii  the  question  was 
properly  excluded  as  privileged  within  the  statute.  (Code  of  Civil  Pro- 
cedure, §  884.) 

Bdington  v.  .Mna  Im.  Co.  (77  N.  Y.  664),  distinguished. 

After  a  physician  called  by  defendant  had  been  asked  if  T.,  upon  whom  he 
attended,  died  of  consumption,  and  the  question  had  been  excluded,  he 
was  aaked  whether,  in  response  to  questions  put  by  plaintiff's  counsel  on 
a  former  trial,  he  had  not  answered  tliat  T.  died  of  consumption.  This 
was  objected  to  and  excluded.  Held  no  error;  first,  what  the  witness 
had  testified  to  could  only  be  proved  to  contradict  him  or  refresh  his 
memory ;  second,  the  plaintiff's  inquiry  on  the  former  trial  did  not  pre- 
clude his  objecting  to  the  evidence. 

Owm  y.  Oawley  (30  N.  Y.  600),  distinguished. 

(Argued  March  15, 1888;  decided  April  24, 1888.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  December  16, 188B,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  (Mem.  of  decision  below, 
28  Hun,  430.) 

This  action  was  brought  upon  a  policy  of  insurance  issued 
by  defendant  upon  the  life  of  Hugh  P.  Grattan,  plaintiff's  in- 
testate. The  defense  was  alleged  breaches  of  warranty  con- 
tained in  the  application ;  this  warranted  that  all  the  answers 
to  questions  therein  and  to  those  in  the  examiner's  report  "  are 
fair  and  true,  without  omission,  concealment  or  mental  i*eser- 
ration."  The  answer  to  a  question  in  the  medical  examiner's 
report  as  to  the  condition  of  health  of  the  applicant's  brothers 
was  "  good."  It  was  claimed  by  the  defendant  that  this  was 
untrue  as  to  the  intestate's  brother  Terence.  The  answer  to 
a  question  as  to  the  disease  of  which  a  sister  had  died  was ''  not 
known  to  applicant."  This  was  claimed  to  be  untrue.  The 
facts  in  relation  thereto  so  far  as  material  are  stated  in  the 
opinion. 

William  11.  Amoux  for  appellant.  Any  false,  incorrect  or 
erroneous  statement  made  in  the  application  upon  which  the 
contract  of  insurance  is  based  avoids  the  policy,  if  by  the 
terms  of  the  contract  such  statements  are  made  warranties. 
{Barteaux  v.  Phoenix  M.  Z.  Ins.  Co.^  67  N.  Y.  595 ;  ^Uia 
L.  Ins.  Co.  v.  France^  91  U.  S.  510 ;  Anderson  v.  J^itzgeraldy 
4  H.  L.  C.  484;  Goddurd  v.  Monitor  M.  L.  Ins.  Co.,  108 
Mass.  56 ;  State  M.  F.  Ins.  Co.  v.  AHhur,  30  Penn.  St.  315; 
Grattan  v.  M.  L.  Ins.  Co.,  80  N.  T.  281 ;  24  Hun,  43;  Flynn 
v.  Eq.  L.  Ins.  Co.,  78  N.  Y.  575 ;  Foote  v.  jEtruiL.  Ins.  Co., 
61  id.  571 ;  Sivick  v.  Home  L.  Ins.  Co.,  2  Ins.  Rep.  415 ; 
DtLckett  v.  Williams,  2  Cr.  &  M.  348 ;  Bliss  on  Life  Ins.  48, 
59 ;  BUzler  v.  World  Mut.  L.  Ins.  Co.,  1  J.  &  S.  409,  414 ; 
Fitch  v.  Am.  P.  Z.  Im.  Co.,  59  N*.  Y.  557,  569 ;  Ripley  v. 
jEtna  F.  Ins.  Co.,  30  id.  137 ;  Lasher  v.  N.  W.  Nat.  Ins.  Co., 
18  Hun,  98;  First  Nat.  Bk  v.  Ins.  Co.  of  N.  A.,  50  N.  Y.  46,) 
The  court  erred  in  charging  that  if  the  defects  were  not  patent 
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to  general  observation,  even  though  they  actually  existed  and 
were  of  so  serious  a  character  as  when  developed  to  cause 
the  party's  death,  nevertheless  it  was  not  a  breach  of  warranty. 
{BeiineU  v.  Buchan,  76  N.  Y.  386 ;  Bidwdl  v.  If.  W.  Ins. 
Co.^  68  id.  434;  TdUman  v.  At,  In^.  Co.^  3  K.  87;  Mayor  v. 
Ex.  F.  Ins.  Co.^  id.  436  ;  Rowley  v.  Empire  Ins.  Co.j  id.  567, 
561 ;  Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y.  136.)  The  word 
"  good  "  in  the  answer  to  the  question  concerning  the  condition 
of  the  health  of  the  insured  meant  that  his  health  was,  in  fact, 
not  in  appearance,  good.  {Smith  v.  ^tna  L.  Ins.  Co.,  49 
N.  Y.  211;  BarteauY.  Phmnix  Mid,  L.  IrvS.  Co.,  1  Hnn, 
430;  Bliss  on  Life  Ins.  146-150;  Peacock's  Case,  20  N.  Y. 
293 ;  Conner's  Case,  6  Chic.  Leg.  News,  144 ;  Scotch's  Case, 
17  Scotch  Jur.  255;  no7-rCs  Case,  G4  Barb.  82;  Water  Com'rt 
v.  BuiT,  2  Sweeney,  25.)  The  medical  testimony  as  to  Ter- 
ence's healtji  was  improperh''  excluded.  {Grattan  v.  Met.  Z. 
Ins.  Co.,  80  N.  Y.  281 ;  Edington  v.  JEtna  L.  Ins.  Co.,  77  id. 
664.)  The  statute  may  be  expressly  waived  by  the  protected 
party  himself  asking  the  objectionable  questions;  or  it  may  be 
waived  negatively  by  interposing  no  objection  to  the  question 
by  the  adversary.  {Johnson  v.  Johnson,  14  Wend.  641-2; 
Owen  V.  Cawley,  36  N.  Y.  400 ;  1  Phillips  on  Ev.  440  ;  Mc- 
Ndbe  V.  Nat.  L.  Ins.  Co.,  13  Hun,  144.)  Defendant  properly 
introduced  and  read  the  first  part  of  the  letter  containing  an 
admission  that  the  deceased  knew  the  cause  of  his  sister's 
death.  (1  Greenleaf  on  Ev.  [13th  ed.]  218  ;  Stark,  on  Ev.  26; 
North  v.  Miles,  1  Campb.  390;  Stem  v.  R.  R.  Co.,  7  Leg. 
Gaz.  223 ;  BarUett  v.  Eillard,  3  Russ.  156 ;  Da/vis  v.  Spur- 
ling,  1  Russ.  &  M.  68.)  Where  a  party  on  the  trial  of  a  cause 
avails  himself  of  an  admission  of  his  adversary  to  sustain  his 
action  or  defense,  the  opposite  party  is  entitled  to  prove  such 
other  parts  of  the  conversation  had  on  his  part  as  tend  to  ex- 
plain, modify  or  even  destroy  the  admission  made  by  him;  but 
is  not  at  liberty  to  call  for  such  parts  of  the  conversation  had 
by  him  as  relate  to  assertions  made  operating  in  his  favor  upon 
the  general  merits  of  the  case,  but  having  no  connection  with 
the  admission  made.     {Ga/rry  y.  Nicholson,  24  Wend.  350; 
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Eelsey  v.  Bush,  2  Hill,  440;  Rorise  v.  Whited,  25  N.  T.  170; 
Dilleher  v.  Home  Z.  Ins,  Co,^  69  id.  258.) 

James  Lansing  for  respondent.  Terras  in  life  insurance 
contracts,  and  indeed  in  all  others,  are  to  be  construed  in  their 
popular  and  usual  sense  or  signification,  keeping  in  view  the 
object  and  subject-matter  of  the  contract.  (2  Parsons  on  Con- 
tracts [5th  ed.],  501 ;  Delehar  v.  Home  Life  Ins,  Co.^  69 
N.  Y.  263;  Cushman  v.  U.  S,  Z.  Ins,  Co,,  70  id.  76.)  When 
the  term  "  good  health  "  occurs  in  the  description  of  a  living  in- 
dividual, it  cannot  denote  any  thing  more  than  tlie  absence  of 
any  ostensible  or  known  or  felt  symptoms  of  disorder.  {Comer 
V.  PhcBnix  Mut,  L,  Ins,  Co,^  6  Chicago  Legal  News,  144 ; 
Hutchinson  v.  Nat,  Z.  Ass,  SoCy  17  Scotch  Jurist,  253 ;  Bliss 
on  Life  Ins.  148 ;  Scott  v.  Rose,  16  Ct.  of  Sess.  Cases,  1145 ; 
Peacock  v.  N.  T,  L,  Ins.  Co,,  20  N.  Y.  293 ;  S.  C,  1  Bos. 
338 ;  Cushman  v.  TJ,  S,  L,  Ins,  Co,,  70  N.  Y.  76 ;  Horn  v. 
Amicahle  Mut,  L,  Ins,  Co,^  64  Barb.  82;  Park  on  Insurance, 
353 ;  Angell  on  Fire  and  Life  Insurance,  §  3 13.)  The  term  "  good 
health "  does  not  import  a  warranty  against  latent  or  imper- 
ceptible diseases,  or  those  that  can  be  discovered  only  by  post 
mortem  examination,  or  from  symptoms  disclosing  themselves 
at  an  after  period  of  time.  {Cushman  v.  U,  S,  L,  Ins,  Co,, 
70  N.  Y.  77 ;  Peacock  y.  N,  7,  Life  Ins,  Co.,  20  id.  293.) 
The  question  whether  the  condition  of  health  is  misstated  is 
one  of  fact,  and,  if  there  is  any  conflict  of  evidence,  becomes 
a  question  for  the  jury.  {Swift  v.  Mass.  Mut.  Z.  Ins,  Co.,  2 
T.  &  C.  302  ;  McOirdey  v.  U,  S.  Z.  Ins,  Co,,  8  Daly,  394  ; 
S,  C,  77  N.  Y.  495 ;  Maury  v.  The  World  Mut.  L,  Ins,  Co,, 
7  Daly,  324.)  The  applicant  having  truthfully  stated  to  the  de- 
fendant's medical  examiner  the  cause  of  his  sister's  death, 
and  the  medical  examiner  having  inadvertently  inserted  the 
answer,  "  Not  known  to  applicant,"  such  erroneous  answer 
must  bo  taken  as  tlie  declaration  of  the  defendant;  and  in  any 
controversy  depending  upon  it  must,  as  between  the  parties,  be 
taken  to  be  true.  {Qrattan  v.  Mut  L.  Ins,  Co,,  80  N.  Y.  292 ; 
Mowry  v.  Hosendale,  74  id.  360 ;  Flynn  v.  Eq.  L,  Ins.  Co.y 
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78  id.  568 ;  OraMan  v.  Mui..  L.  Ins.  Co.,  24  Hun,  43.)  This 
is  so  although  the  answers  as  written  by  the  agent  were  sub- 
sequently read  to  "  applicant,"  and  signed  by  him.  (Am.  Ins. 
Co.  V.  Mahone,  21  Wall.  152 ;  WUcox  v.  Howell,  44  N.  Y. 
398.)  The  defendant  having  put  in  evidence  the  entire 
letter  of  the  plaintiff's  intestate,  to  establish  by  an  admission 
in  a  portion  of  the  letter  that  said  intestate  knew  the  cause 
of  his  sister's  death,  the  remainder  of  the  letter,  which 
showed  that  he  truly  stated  the  cause,  and  which  tended  to 
destroy  or  modify  the  use  which  the  defendant  might 
otherwise  make  of  the  admission,  was  competent.  {Roitse  v. 
Whited,  25  N".  Y.  170,  175;  Wailing  v.  ToU,  9  Johns.  141 ; 
Oredit  v.  Brown,  10  id.  365  ;  Keisey  v.  Bush,  2  Hill,  440  ; 
Smith  V.  Jones,  15  Johns.  229 ;  Forrest  v.  Forrest,  6  Duer, 
102,  122-132;  Lawrence  v.  Oceom  Ins.  Co.,  11  Johns.  241; 
Walden  v.  Sherburne,  15  id.  409;  Wynants  v.  Sherman,  3 
Hill,  74 ;  KeUy  v.  Dutch  Church  of  Schenectady,  2  id.  105.) 
When  the  agent  of  a  company,  with  full  knowledge  of  the 
facts,  instructs  the  applicant  as  to  the  proper  answer  to  be 
made  by  him  to  any  question,  the  company  is  estopped  by  the 
act  of  the  agent  where  there  is  no  coUnsion  or  fraud  on  the 
part  of  the  insured.  {Mowry  v.  Rosendale,  74  N-  Y.  360 ; 
Flynn  v.  Eq.  L.  Ins.  Co.,  78  id.  568.)  The  seal  which  the 
law  ftxes  upon  privileged  communications  remains,  unless  re- 
moved by  the  party  himself  or  his  legal  representatives.  {Eding- 
tm  V.  Mut.  L.  Ins.  Co.,  67  N.  Y.  196 ;  Code,§§  834,  836; 
GraUany.  Nat.  L.  Ins.  Co.,  15  Hun,  75.)  Communication  to 
the  sense  of  sight  is  within  the  statute  as  to  privileged  com- 
manications  as  much  as  if  it  had  been  oral,  and  reached  the 
ear.  It  needs  not  that  the  examination  should  be  private.  It 
is  enough  that  the  physician  acquired  the  information  in  his 
character  of  physician,  and  in  the  due  and  proper  exercise  of 
his  calling.  {Edington  v.  Mut.  L.  Ins.  Co.,  67  N.  Y.  185 ;  5 
Hun,  12 ;  Grattan  v.  Met.  L.  Ins.  Co.,  80  id.  281,  297 ; 
Piers(m  v.  People,  18  Hun,  248.) 

FiNOH,  J.     The  defendant  resists  the  verdict  rendered  in 
this  action  upon  numerous  grounds,  the  first  of  which  is,  that 
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there  was  a  breach  of  warranty  by  the  insured  as  to  the  health 
of  his  brother  Terence ;  that  there  was  no  conflict  of  evidence 
to  carry  the  question  to  the  jury  ;  and  that  the  charge  of  the 
court  upon  the  subject  waa  erroneous.  There  was  much  and 
Tery  strong  evidence  that,  for  a  considerable  period  just  before 
the  warranty  of  the  applicant  that  his  brother's  health  was 
good,  Terence  was  in  fact  ill,  and  was  emaciated,  weak,  and 
had  a  consumptive  cough.  His  employers  so  testify,  and  that, 
as  a  consequence,  they  sent  him  to- their  own  medical  adviser. 
Dr.  Mareness,  to  be  examined,  upon  whose  report  he  left  their 
employ  as  unable  longer  to  endure  the  labor  required.  On 
the  other  hand,  witnesses  were  examined  who  testified  that 
during  the  same  period  he  appeared  to  be  in  good  health,  that 
he  looked  like  a  liealthy  man,  and  gave  no  "indications  to  the 
contrary.  The  controversy,  therefore,  revolves  about  the  true 
meaning  of  good  health  as  used  in  the  words  of  warranty ; 
the  appellant  contending  that  it  means  good,  in  fact,  actual  free- 
dom from  illness  or  disease,  and  that,  so  understood,  there 
was  no  dispute  about  the  fact§  since  the  sickness  of  Terence 
was  proved,  and  the  plaintiff's  evidence  never  went  beyond 
mere  appearances  and  raised  no  issue  over  the  real  fact.  But 
it  must  be  remembered  that  the  question  put  and  the  answer 
given  related  not  to  the  applicant's  own  health  but  to  that  of  a 
third  person.  Unless  in  rare  and  exceptional  cases  the  insured 
answering  could  only  answer  from  physical  appearances  and 
indications.  He  could  not  have  the  knowledge  that  an  indi- 
vidual has  of  liis  own  condition,  though  even  in  such  case  self- 
deception  is  not  rare,  and  very  often  entirely  innocent  and 
honest.  Such  an  inquiry  and  its  answer  must  necessarily  be 
understood  in  a  general  and  ordinary,  and  not  in  a  strict  and 
rigid  sense.  One  who  is  not  a  doctor  and  speaks  not  of  him- 
self but  of  a  third  person,  necessarily  gives  rather  an  opinion 
founded  on  observed  facts  than  an  absolute  and  accurate  fact 
when  he  describes  the  health  of  such  person  as  good.  He 
means,  and  is  understood  to  mean,  that  the  individual  inquired 
about  has  indicated  in  his  action  and  appearance  no  symptoms 
or  traces  of  disease,  and   to   the  observation  of  an  ordinary 
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friend  or  relative  is  in  truth  well.  He  means  that,  because  he 
cannot  usually  mean  any  thing  else  ;  and  the  insurer  naturally 
and  necessarily  must  so  understand  question  and  answer,  and, 
considered  as  a  warranty,  the  answer  warrants  what  it  means 
and  nothing  more.  The  authorities  almost,  if  not  quite  with- 
out exception,  justify  this  view  of  the  scope  and  meaning  of 
an  answer  warranting  the  good  health  of  a  third  person. 
{Cushman  v.  U.  S.  Life  Lis,  Co,^  70  N.  Y.  Y6 ;  Peacock  v. 
N.  Y.  Life  Ins.  Co.,  20  id.  293.)  Upon  such  view  of  the  law 
the  plaintiffs  evidence  was  admitted,  and  the  question  of  the 
truth  of  the  warranty  submitted  to  the  jury.  The  criticism 
npoti  the  charge  is  that  it  confused  the  distinctions  between  a 
representation  and  a  warranty,  and  substituted  the  honest  be- 
Kef  of  the  applicant  in  the  room  of  the  actual  fact.  Some 
portions  of  the  charge  spoke  of  the  answer  given  by  the  ap- 
plicant as  a  representation,  and  of  its  falsity,  if  false,  as  a  mis- 
representation ;  but  at  the  close  of  the  charge  its  language  and 
purport  in  this  respect  were  challenged,  and  the  court  thereupon 
carefully  explained  its  meaning..  The  learned  counsel  for  the 
defendant  asked  the  court  to  charge  that  the  applicant  "  was 
bound  at  his  peril  to  know  the  truth  of  every  statement  tliat 
he  made,  and  whether  intentionally  or  otherwise,  if  in  fact  any 
statement  that  he  made  was  not  true,  under  the  warranty  it 
vitiated  the  policy."  The  court  so  charged,  and  added  by  way 
of  explanation,  and  to  make  clear  the  meaning  intended  to  be 
conveyed,  "  that  if  from  all  the  appearances  of  the  brother  he 
was  in  good  health ;  in  fact  in  good  health,  so  that  everybody 
would  so  pronounce  him ;  and  there  was  nothing  to  indicate 
to  any  person  that  he  was  not  in  good  health,"  then  the  war- 
ranty was  not  broken,  although  in  fact  the  germs  of  a  lurking 
and  hidden  disease  might  exist.  All  difficulty  as  to  the  differ- 
ence between  representation  and  warranty  was  thus  cleared 
away,  and  the  meaning  to  be  attached  to  the  latter  definitely 
stated,  and  we  think  correctly.  A  question  of  fact. was  thereby 
raised  for  the  jury.  While  the  evidence  of  Jeffers  and  of 
Warren  showed  the  existence  of  ill  health,  the  symptoms  of 
which  were  plainly  apparent,  and  their  conduct  in  sending  him 
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to  Dr.  Mareness  for  examination,  and  his  in  submitting  to  it, 
and  thereupon  ceasing  work  furnishes  very  strong  evidence  of 
ill  health,  both  actual  and  apparent,  yet  there  is  a  consider- 
able array  of  evidence  in  the  contrary  direction.  Warren  ad- 
mits that  he  had  before  sworn  he  was  not  aware  that  Terence 
was  a  sick  man  until  he  returned  with  a  paper  from  the  doctor. 
Noelte,  with  whom  Terence  boarded,  describes  him  as  not  sick 
and  showing  no  such  appearance ;  Fleming  and  Lewis,  with 
whom  he  worked,  say  his  health  was  good  to  their  observation ; 
Eicholz,  the  agent  of  the  company,  took  his  application  for  in- 
surance, and  the  defendant's  medical  examiner  certified  the 
risk  in  the  usual  manner.  Where  the  truth  is  in  this  contra- 
diction it  is  difficult  to  say.  Both  the  actual  condition  and  the 
observable  condition  of  Terence's  health  at  the  date  of  the 
warranty  were  put  in  doubt  by  the  proofs,  for  the  fair  infer- 
ence from  the  plaintiff's  evidence,  taken  by  itself,  was  not  only 
that  Terence  seemed  well,  appeared  well,  but  actually  was  in 
good  health.  The  question  of  fact  was  submitted  to  the  jury 
in  terms  quite  as  favorable  to  the  defendant  as  the  law  of  the 
case  required,  and  their  conclusion  is  beyond  our  review. 

Another  objection  to  the  recovery  is  founded  upon  the  an- 
swer given  by  the  applicant  to  the  medical  examiner  of  the 
company  which  in  the  written  statement  denies,  on  the  part  of 
the  insured,  knowledge  of  the  cause  of  his  sister's  death. 

The  question  is  serious.  It  is  conceded  that  the  sister  of  the 
insured,  before  his  own  application,  died  of  consumption ;  that 
the  insured  knew  the  fact ;  that  it  was  material  to  the  action 
of  the  insurance  company  which  was  entitled  to  know  the 
truth ;  that  the  fact  was  concealed  and  a  false  answer  that  the 
applicant  did  not  know  was  made,  either  by  the  applicant  or 
the  medical  examiner ;  that  the  false  answer  was  in  fact  written 
down  by  the  latter ;  but  that  the  insured  told  him  the  precise 
truth  and  the  actual  fact.  The  controversy  is  thus  narrowed 
to  the  singlq  question,  who  was  responsible  for  the  falsehood ; 
was  the  insured  chargeable  with  it,  or  was  it  the  sole  fault  of 
the  company  through  its  medical  examiner  ?  On  the  face  of 
the  papers  it  was  the  insured.     His  application,  signed  by  him, 
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and  with  knowledge  of  the  contents  of  wliich  he  \^  prima  facie 
chargeable,  declares  and  warrants  that  his  answers  to  the  ques- 
tions therein  contained,  "  and  to  those  in  the  examiner's  report 
herewith  are  fair  and  true."  The  examiner's  report  contains  the 
falsehood ;  and  appended  to  that  is  the  certificate  of  the  insured, 
signed  by  him,  in  these  words,  viz. :  *'  I  hereby  declare  that  I 
have  given  true  answers  to  all  questions  put  to  me  by  the  medical 
examiner,  that  they  agree  exactly  with  the  foregoing,  and  that  I 
am  the  same  person  described  in  the  accompanying  application, 
and  whose  signature  is  appended  to  declaration  and  warrant  here- 
with." This  certificate  in  terms  confesses  that  the  questions 
appearing  upon  the  paper  to  have  been  answered  by  the  appli- 
cant were  in  truth  answered  by  him ;  that  they  were  written 
out  upon  the  paper  before  its  signature  by  the  applicant ;  that 
as  so  written  they  agree  exactly  with  the  answere  made  ;  and 
that  the  insured  knew  that  fact  and  had  knowledge  of  how 
they  were  written.  Stopping  at  this  point  the  case  is  clear. 
It  is  one  in  which  the  truth  is  told  to  the  medical  examiner ; 
where  the  latter,  instead  of  the  truth,  writes  down  a  falsehood ; 
where  the  applicant  reads  and  knows  the  answer  that  is  written, 
and  with  full  knowledge  of  its  falsity  as  written  certifies  that 
it  is  true  and  *' agrees  exactly"  with  the  answers  in  fact  made. 
This  is  the  applicant's  written  admission.  It  is  conclusive  upon 
him,  unless  by  some  sufficient  proof  he  explains  and  rebuts  it. 
If  he  did  read  the  answer  as  written,  if  he  knew  of  its  presence 
and  still  certified  to  its  truth,  the  fraud  was  his.  The  medical 
examiner  might  write  down  the  untruthful  answer  by  mistake 
or  inadvertence,  but  the  applicant  could  not  read  it  and  then 
certify  to  its  truth  without  fraud.  It  is  evident,  therefore,  that 
no  proof  can  explain  and  answer  the  applicant's  certificate  which 
falls  short  of  showing  either  that  the  answer  was  not  written 
when  the  certificate  was  signed,  or  at  least  was  not  known  to 
the  insured  when  he  made  such  signature.  In  a  former  case 
against  the  same  defendant  the  first  of  these  facts  was  proved. 
{Orattan  v.  Met  Life  Ins.  Co.,  80  K  T.  292;  36  Am.  Rep. 
617.)  In  that  case  the  referee  expressly  found  that  the  whole 
of  the  medical  examiner's  certificate  was  in  blank  and  the  cause 
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of  the  sister's  death  was  unwritten  when  the  applicant  signed  it. 
In  Moiory  v.  JRosendale  (74  N.  T.  361)  the  same  fact  appeared. 
The  applicant  signed  a  blank  and  trusted  to  the  agent  of  the 
company  to  fill  it  up  thereafter.  In  Maker  v.  The  Hibemia 
Ins.  Co,  (67  N.  Y.  283)  there  was  proof  that  the  incorrect  lan- 
guage of  the  policy  was  pointed  out  by  the  insured,  but  he  was 
prevented  from  having  the  same  corrected,  or  was  thrown  off 
his  guard,  and  dissuaded  therefrom  by  the  acts  or  declarations 
of  the  agent  of  the  insurer.  The  insured  must  show  a  state  of 
facts  indicating  honesty  and  truthfulness  on  his  part,  and  leaving 
the  burden  of  having  declared  an  untiiith  solely  upon  the  agent 
of  the  company.  The  proof  here  relied  upon  for  that  purpose 
comes  from  the  letter  of  the  insured  written  to  the  company  in 
answer  to  its  assertion  of  fraud,  its  tender  back  of  the  premium 
paid,  and  its  demand  that  the  policy  be  canceled.  The  defend- 
ant introduced  the  letter  and  read  so  much  of  it  as  admitted  that 
the  applicant  knew  that  his  sister  died  of  consumption,  and  the 
plaintiff  read  the  rest  under  objection  and  exception.  We  think 
she  had  the  right  to  do  so.  The  whole  of  the  letter  was  one 
connected  narrative  and  an  explanation  of  a  single  definite  ac- 
cusation. It  was  written  to  contradict  the  charge  of  a  false 
representation  as  to  the  cause  of  the  sister's  death.  To  read 
part  of  it  and  suppress  the  rest  distorts  its  purpose  and  mean- 
ing and  turns  a  justification  into  a  confession.  The  plaintiff 
could  not  have  read  it  at  all.  When  the  defendant  read  a  part 
of  it  he  was  bound  to  take  with  it  all  that  explained  or  qualified 
what  preceded.  The  rule  appears  to  be  firmly  settled,  both  as  to  a 
conversation  or  writing^  that  the  introduction  of  a  part  renders 
admissible  so  much  of  the  remainder  as  tends  to  explain  or 
qualify  what  has  been  received,  and  that  is  to  be  deemed  a 
qualification  which  rebuts  and  destroys  the  inference  to  be  de- 
rived from  or  the  use  to  be  made  of  the  portion  put  in  evidence. 
{Itou%e  V.  Whited,  25  N.  T.  170;  Forrest  v.  Forrest,  6  Duer, 
126-7 ;  GUdersleeve  v.  Landon,  73  N.  T.  609.) 

Here  the  admission  of  knowledge  by  Hugh  of  the  cause  of 
his  sister's  death,  relatively  to  the  written  answer  signed  by  him, 
tended  to  convict  him  of  a  falsehood  and  a  fraud.     That  was 
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the  use  to  be  made  of  the  admission  and  the  purpose  of  its 
proof.     Whatever  else  in  the  letter  tended  to  modify  or  destroy 
that  effect  of  the  admission  and  change  its  purport  from  a  confes- 
sion of  guilt  to  an  assertion  of  innocence,  was  a  qualification  of  the 
statement  to  which  the  plaintiff  was  entitled.    The  case  of  DUle- 
her  V.  Home  Life  Ins.  Co.  (69  N.  Y.  257  ;  25  Am.  Rep.  182), 
to  which  we  are  referred,  was  of  a  different  character.     Tliere 
the  plaintiff  was  the  wife  for  whose  benefit  the  husband's  life 
was  insured.     She,  and  not  he,  was  the  owner  of  the  policy. 
His  declarations,  not  part  of  the  res  gestcB^  could  not  affect  her. 
His  letter,  therefore,  was  only  evidence  of  his  knowledge  of  his 
condition,  but  not  of  the  facts  constituting  it,  when -offered 
against  the  owner  of  tlie  policy.     It  would  have  been  such 
evidence  as  against  him  or  his  personal  representative.     But 
here  the  declarations  of  the  letter  were  not  admissible  in  behalf 
of  the  plaintiff  at  all,  because  she  was  the  personal  representa- 
tive of  the  deceased.     The  defendant  could  waive  that  difficulty 
by  putting  such  declarations,  or  a  part  of  them,  in  evidence,  on 
its  behalf,  but  when  it  did  so,  must  also  make  equally  evidence 
that  which  tended  to  explain  or  qualify  the  portion  which  was 
used.     We  recur  then  to  the  letter.     It  is  not  in  all  respects 
clear  and  full,  but  substantially  asserts  entire  ignorance  of  the 
answer  written,  and  one  given  which  was  truthful.     It  begins 
with  an  explicit  denial  of  having  made  any  fraudulent  misrej)- 
resentation,  and  then  proceeds  to  state  what  it  calls  "  the  true 
facts.*'     It  avers  that  the  company's  agent  solicited  the  two 
brothers  to  insure ;  that  he  came  to  their  father's  house  for 
needed  information ;  that  the  father  took  the  Bible  and  from 
it  gave  the  family  ages  and  deaths,  and  the  cause  of  the  sister's 
death,  which  was  consumption ;  that  the  agent  wrote  all  these 
details  down  upon  a  slip  of  paper ;  that  Terence  and  the  agent 
went  direct  to  the  medical  examiner,  to  whom  the  agent  handed 
the  slip  with  the  answers  upon  it ;  that  the  doctor  asked  Ter- 
ence if  all  those  answers  were  correct  and  true,  to  which  he  said 
"yes,"  but  "what  he  put  down  he  does  not  know."     The  re- 
cital then  adds,  "  the  same  was  done  with  me,  only  in  this,  that 
I  did  not  go  with  the  agent."     Stopping  at  this  point  in  the 
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letter  we  must  infer  from  its  statements  that  each  of  the  broth- 
ers signed  the  certificate  in  blank,  leaving  the  medical  examiner 
to  fill  it  out  afterward  from  the  slip  which  was  declared  to  be 
correct.  This  view  of  the  case  was  that  which  prevailed  and 
was  held  sufficient  in  the  litigation  over  Terence's  policy.  But 
some  things  which  follow  in  the  letter  indicate  that  Hugh  did 
not  sign  in  blank,  and  that  the  answers  were  written  when  he 
appended  his  name.  He  described  his  interview  with  the  medi- 
cal examiner,  and  says  he  ^*  took  those  dates  of  ages  from  the 
slip,  and  when  he  came  to  the  cause  of  my  sister's  death,  he 
said,  'your  sister  died  of  consumption?'  "  I  answered,  "yes, 
sir  ;  in.yours"  (that  is,  in  their  letter  to  him)  "  you  say  that  my 
answer  was  '  I  did  not  know ;'  some  person  lies ;  we  do  not." 
This  version  of  the  scene  indicates  that  the  medical  examiner, 
with  the  company's  blank  before  him  containing  the  list  of 
questions,  put  them  in  their  order  and  wrote  down  the  answers 
as  they  were  received.  Still  it  does  not  follow  that  the  protes- 
tation of  the  insured  that  he  did  not  know  what  answers  the 
doctor  wrote  is  either  untrue  or  improbable.  It  does  not  ap- 
pear that  he  saw  what  was  written,  or  read  it  himself,  or  that 
it  was  read  to  him.  If  the  transaction  took  this  latter  shape, 
the  miedical  examiner,  receiving  a  true  answer,  wrote  down  a 
false  one ;  and  his  act  could  not  be  inadvertent,  but  was  fraud- 
ulent. If  so,  he  would  be  quite  sure  not  to  read  the  written 
answer  to  the  insured,  or  permit  him  to  read  it,  but  procure  liis 
signature  at  the  end  through  natural  confidence  and  trust  in  the 
accurate  statement  of  his  answers.  In  any  view,  therefore,  of 
this  letter  it  raised  a  question  of  fact.  It  tended  to  explain  and 
rebut  the  inferences  flowing  from  the  certificate  of  the  assured 
and  to  throw  the  burden  of  the  false  answer  upon  the  com- 
pany's agent  alone.  {Mawry  v,  Rosendale  and  Grattan  v.  Met. 
Life  Ins.  Co,^  supra  /  Flynn  v.  Eq.  Life  Ins,  Co.,  78  N.  T. 
568 ;  34  Am.  Rep.  661.)  Upon  the  question  of  fact  thus  raised 
we  must  again  be  content  with  the  verdict  of  the  jury. 

The  question  asked  Dr.  Mareness,  viz. :  "  what  opinion  did 
you  form,  based  on  the  general  sight  of  the  man,  before  you 
made  an  examination,  or  before  you  had  any  conversation  with 
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him  ? "  was  properly  excluded  as  privileged  within  the  statute. 
The  doctor  had  never  seen  him  before,  nor  seen  him  since.  His 
whole  knowledge  came  from  the  one  interview,  which  was 
wholly  and  purely  of  a  professional  character.  We  have  dis- 
tinctly held  in  such  a  case  that  the  communication  to  the  phy- 
sician's sense  of  sight  is  within  the  statute,  and  as  much  so  as 
if  it  had  been  oral  and  reached  his  ear  i^Grattom  v.  Met,  Life 
Ins.  Co.,  80  N.  T.  297;  36  Am.  Rep.  617),  and  that  informa- 
tion derived  from  observation  of  the  patient's  appearance  and 
symptoms  must  not  be  disclosed.  {EdingUm  v.  MuL  Life  Ins, 
(7(9.,  67  N.  Y.  185.)  The  case  here  is  not  like  Edington  v. 
j^tna  Life  Ins.  Co.  (77  N.  T.  564).  There  the  physician 
had  seen  the  patient,  both  before  and  after  he  attended  him 
professionally.  He  had  a  possible  knowledge  derived  from 
observation  when  uo  professional  relation  existed.  Here  such 
relation  began  upon  the  instant  that  Terence  came  into  his 
presence  and  continued  until  he  disappeared  from  view.  No 
information  so  acquired  could  be  disclosed. 

Dr.  Halves  was  examined  as  a  witness  by  the  defendant,  and 
testified  that  he  was  called  as  a  witness  on  a  former  trial,  but 
did  not  say  by  whom ;  and  that  he  attended  Terence  in  his  last 
illness.  He  was  then  asked  if  Terence  died  of  consumption, 
which  was  excluded.  The  question  was  then  put  whether  upon 
such  former  trial  he  was  not  asked  by  the  plaintiffs  counsel  if 
he  attended  Terence  in  his  last  illness,  to  which  he  answered  in 
the  affirmative,  and  that  Terence  died  of  consumption.  This 
and  6ome  similar  evidence  offered  was  excluded.  The  appel- 
lant claims  that  this  ruling  is  erroneous,  upon  the  ground  that 
the  sileuce  imposed  upon  the  physician  is  a  personal  privilege 
wliich  may  be  waived,  and  that  the  questions  put  on  behalf  of 
the  plaintiff  on  the  former  trial  amounted  to  such  a  waiver 
But  the  evidence  was  inadmissible  for  two  reasons.  What 
tlie  witness  testified  to  on  a  former  trial,  he  being  living  and 
present  for  examination  on  the  second  trial,  could  only  be 
proved  for  the  purpose  of  contradicting  him  or  of  refreshing 
his  memory.  No  emergency  of  that  kind  existed  to  justify  the 
proof.     To  establish  a  waiver  of  the  right  to  prevent  disclosure. 
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the  only  proof  necessary  or  competent  in  any  event  was  the 
fact  of  the  mquiry  by  the  plaintiff.  The  answer  given  was  not 
needed  for  such  purpose.  It  was  the  question  which  opened 
the  door.  But  we  do  not  agree  that  the  plaintiff's  inquiry  on 
the  former  trial  precluded  his  objection  on  the  latter  one.  It 
was  an  incident  in  the  mode  of  trial.  It  waived  for  that  occa- 
sion and  under  then  existing  circumstances  an  objection  which 
might  have  been  relied  upon.  It  was  in  no  sense  an  admission 
of  the  party,  but  proof  by  a  witness.  The  party  was  not  even 
then  bound  by  the  fact,  but  might  disprove  it.  Owen  v. 
Cawley  (36  N.  Y.  600),  cited  as  authority,  was  a  peculiar  case. 
An  order  had  been  entered  by  the  General  Term  entitling 
either  party  on  the  new  trial  to  read  the  evidence  which  had 
been  mven  on  the  other.  And  it  was  the  admission  of  the 
party  that  was  sought  to  be  proved,  and  in  that  connection  it 
was  said  that  where  an  absolute  and  unqualified  admission  is 
made  in  a  pending  cause,  whether  by  written  stipulation  of  the 
attorney,  or  as  matter  of  proof  on  the  hearing,  it  cannot  be  re- 
tracted on  a  subsequent  trial  unless  by  leave  of  the  court.  The 
case  is  far  from  establishing  that,  because  proof  which  iniglit 
have  been,  was  not,  excluded  on  a  first  trial,  it  cannot  be  shut 
out  on  the  second.  Such  a  rule  would  tend  to  perpetuate  and 
mak(5  incurable  the  errors  or  indiscretions  or  oversights  of 
counsel,  and  hamper  the  second  trial  with  a  study  of  the  first. 
We  do  not  know  how  the  plaintiff  came  to  ask  the  questions. 
The  case  does  not  show  who  called  the  witness.  The  plaintiff 
may  have  asserted  her  privilege  and  been  overruled  by  the 
court,  and  so  driven  to  these  inquiries  without  any  voluntary 
waiver  of  her  rights.  We  are  of  opinion  that  the  evidence  ob- 
jected to  was  properly  excluded. 

It  was  claimed  that  the  assured  warranted  his  occupation  to 
be  that  of  a  soda-water  ''dealer,"  when  in  fact  he  was  a 
soda-water  "  peddler."  If  there  was  any  material  difference 
between  the  phrases,  it  was  cured  by  proof  that  the  actual  facts 
were  truthfully  stated  to  the  defendant's  agent,  and  the  ex- 
pression used  was  the  latter's  choice  as  correctly  stating  the 
truth. 
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Some  other  exceptions  taken  have  been  examined,  but  do 
not  require  special  consideration. 

Tlie  judgment  should  be  affirmed,  with  costs. 
All  concur,  except  Eabl,  J.,  not  voting. 
Judgment  affirmed. 


thirtj  yean  had  been  in  the  habit  of  croBeing.  HM,  that  the  acqui- 
escence  of  defendant  for  bo  long  a  time  in  this  public  use  amounted  to  a 
license  or  permisBion  to  all  persons  to  cross  at  this  point,  and  imposed  a 
duty  upon  it  as  to  persons  so  crossing  to  exerdse  reasonable  care  in  the 
movement  of  its  trains,  so  as  to  protect  them  from  injury. 

jffaumseU  v.  Smyth  (97  Bng.  C.  L.  731),  NUhoUon  v.  B.  R.  Go.  (41  N.  Y.  635), 
BuMon  V.  N.  T,  G.  dt  H.  JR.  R.  R.  Go.  {fiQ  id.  248),  distinguished. 

The  train  which  caused  the  death  was  backing  up  without  a  bell  being 
rung  or  other  signal  given,  in  charge  of  a  brakeman,  who  was  on  a  plat- 
form between  two  cars,  where  he  could  not  see  persons  on  the  track  or 
have  notice  to  apply  the  brakes  in  case  of  danger.  Persons  were  at  all 
times  crossing  the  tracks,  several  hundreds  crossing  daily.  Held^  that 
the  evidence  justified  the  submission  of  the  question  of  defendant's  neg- 
ligence to  the  jury. 

The  intestate  was  a  boy  ten  years  old.  The  train  which  ran  over  him 
went  past  the  crossing  followed  by  a  freight  train.  The  bell  on  the 
freight  train  was  ringing  and  the  flagman  on  the  crossing  was  flagging 
it,  paying  no  attention  to  the  other.  The  first  train  was  switched  on  to 
another  track  and  backed  up  on  the  track  the  boy  attempted  to  cross. 
There  was  no  direct  proof  as  to  what  precautions  he  took  before  cross- 
ing the  track.  Held,  that  the  question  of  contributory  negligence  was 
properly  submitted  to  the  jury  ;  that  it  was  competent  for  them  to  infer 
that  the  boy  seeing  the  first  train  pass  supposed  it  was  going  on,  and 
his  attention  being  attracted  by  the  freight  train,  he  did  not  observe 
that  the  first  train  had  changed  its  direction  and  was  backing  up. 

In  the  case  of  a  child  of  tender  years,  where  the  circumstances  would 
justify  an  inference  that  he  was  misled  or  confused  in  respect  to  the 
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death  of  plaintiff's  intestate,  it  appeared  that  the  decedent  was  run  over  gg  ^^ 
and  kiUed  in  attempting  to  cross  defendant's  tracks  at  a  point  where  the  128  608 
owners  of  adjoining  lands  had  a  right  of  way,  and  where  the  public  for 
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actual  Bitaation,  and  that  his  conduct  was  not  unreasonable  in  view  of 
those  circumstances,  and  his  age,  the  question  of  contributorj  negligence 
is  for  the  jury,  although  he  may  have  omitted  some  precaution  which  in 
the  case  of  an  adult  would  be  deemed  conclusive  evidence  of  negligence. 
It  seetru  it  cannot  be  held  as  matter  of  law,  that,  under  the  circumstances 
of  this  case,  the  ringing  of  the  bell  would  fulfill  the  whole  duty  resting 
on  defendant. 

(Argued  March  27,  1888 ;  decided  April  34, 1888.) 

Appkal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  December  16,  1882,  which  aflSrmed  a  judg- 
ment in  favor  of  plaintiflE,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence causing  the  death  of  John  J.  Barry,  plaintiff  s  intestate, 
who  was  run  over  and  killed  in  attempting  to  cross  defendant's 
tracks  in  the  city  of  Troy. 

The  material  facts  are  stated  in  the  opinion. 

Esek  Cowen  for  appellant.  As  the  deceased  was,  when  killed, 
on  defendant's  land,  by  its  license  implied  from  the  habit  of 
workmen  and  others  to  cross  its  tracks  at  that  spot,  it  owed  him 
no  duty  except  to  do  him  no  intentional  harm,  and  it  was  error 
to  hold  that  defendant  was  bound  to  give  the  deceased  warning 
of  the  approach  of  its  train.  {NichoUon  v.  Erie  H.  Co.y  41 
N.  Y.  625;  Sutton  v.  JV.  Y.  C.ds  E.  B.  li.JS.,  66  id.  24tS;  F. 
<&  R.  Co.  V.  Hummel,  44  Penn.  St.  375  ;  Matze  v.  N.  T.  G.  & 
E.  R.  R.  R,,  1  Hun,  417  ;  Earty  v.  C.  R.  of  N.  J,,  42  N.  T. 
468.)  It  makes  no  difference  in  this  respect  that  the  deceased 
was  of  tender  years.  {Penn.  R.  Co.  v.  Lewis,  79  Penn.  St.  33- 
43 ;  P.  dk  R.  v.  Eumm^l,  44  id.  379  ;  Homaberger  v.  Seco7id 
Ave.  R.  Co.,  1  Keyes,  570.)  The  deceased  was  guilty  of  con- 
tributing negligence,  and  for  this  reason  the  nonsuit  should 
have  been  granted.  {Eaight  v.  N.  Y.  C,  cfe  E.  R.  R.  R.,1 
Lans.  11 ;  Davis  v.  N.  Y.  C.  <&  E.  R.  R.  R.,  47  N.  Y.  400  ; 
Barker  v.  Savage,  45  id.  191  ;  Oorion  v.  Erie  R.  TT.,  id. 
660 ;  WiUox  v.  Rmiie,  F.  &  0.  R.  R.,  39  id.  358  ;  Salter  v. 
Utica  i&  B.  R.  R.,  75  id.  273 ;  Bay  v.  Flushing,  etc.,  R.  R.y 
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id.  610 ;  MitcheU  v.  N.  T.  G.  cfe  H.  R.  R.  R,,  2  Hun,  535.) 
The  burden  of  proof  was  on  plaintiff  to  show  at  least  that  he 
employed  such  means  as  a  child  of  ten  ye^rs  might  be  expected 
to  employ  to  insure  his  own  safety.  {Reynolds  v.  N.  Y.  C.  <& 
jB.  R.  R.R.,  53N.  Y.  24:S;CordeUy,JV.  Y,  C.  i&H,  R.  R,R,, 
75  id.  330 ;  Hale  v.  Smithy  78  id.  480 ,  Hart^  Admr.^  v.  Hudson 
Ri/ver  Bridge  Co,^  84  id.  56.)  The  court  erred  in  refusing  to 
charge  as  requested,  that  if  the  bell  was  rung  the  defendant  was 
not  bound  to  give  any  other  warning.  {Grippen  v.  iT.  Y,  O. 
R.  R,  Co.,  40  N.  Y.  34.) 

Martin  I.  Touonsend  for  respondent.  iPlaintiff's  intestate 
was,  at  the  time  he  was  injured,  where  he  had  a  right  to  be. 
{Sibley  v.  EUis,  11  Gray,  417 ;  Washburn  on  Easements,  67, 
margin  ;  id.  73,  74,  margin  76.)  The  plaintiff's  intestate  had 
the  right  to  require  the  defendant,  its  agents  and  servants, 
to  use  all  reasonable  care  and  diligence  proportioned  to  the 
magnitude  of  the  danger  to  avoid  doing  him  an  injury,  and  if 
it  has  failed  and  he  has  been  injured  without  his  own  fault 
which  contributed  to  the  injury,  the  defendant  must  respond. 
{Fero  V.  Buffalo  R.  R.  Co.,  22  N.  Y.  209 ;  Johnson  v.  Hud- 
son R.  R.  R.  Co.y  20  id.  65 ;  Beiseigel  v.  N.  Y.  C.  R.  R.  Co., 
40  id.  28;  McDermott  v.  N.  Y.  C.  (Ss  H.  R.  R.  R.  Co.,  16 
Wkly  Dig.  57.)  The  measure  and  degree  of  care,  the  omis- 
sion of  which  would  constitute  negligence,  is  to  be  graduated 
by  the  age  and  capacity  of  the  individual.  {Powdl  v.  N.  Y, 
C.  cfe  H.  R.  R.  R.  Co.,  22  Hun,  56 ;  Haycroft  v.  L.  8.  i&  M. 
8.  R.  R.  Co.,  3  Sup.  Ct.  49 ;  MoGc/oem  v.  N.  Y.  C  cfe  //.  R. 
R.  R.  Co.,  67  N.  Y.  417;  Byrne  v.  N.  Y.  C  cfe  H.  R.  R.  R. 
Co.,  83  id.  620 ;  WendeU  v.  iV^.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  14 
Wkly  Dig.  406.)  The  question  as  to  whether  the  dex^ased 
was,  under  the  circumstances  of  the  case,  free  from  negligence, 
was  for  the  juiy  to  determine,  and  the  court  properly  denied 
the  motion  for  a  nonsuit.  {Ernst  v.  H.  R.  R.  R.  Co.,  39  N. 
Y.  61 ;  Weber  v.  iT.  Y.  0.  i&  H.  R.  R.  R.  Co.,  58  id.  451 ; 
McOraih  v.  H.  R.  R.  R.  Co.,  32  Barb.  144 ;  Payne  v.  T.  cfe 
B.  R.  R.  Co.,  83  N.  Y.  572.) 
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Andrews,  J.  If  the  absolute  legal  right  of  the  intestate  to  be 
upon  the  track  of  the  defendant  at  the  place  of  the  injury  was  a 
material  question  in  the  case,  it  may  have  been  error  in  the  court 
to  have  submitted  to  the  jury  to  find  whether  such  right  existed 
under  the  deed  from  Cushman-  and  Norton  to  Paine  and  Buell. 
But  we  are  of  opinion  that  the  question  was  quite  immaterial 
to  the  determination  of  the  controversy.  It  is  undisputed 
tliat  the  owners  of  lots  abutting  on  the  railroad  at  this  point 
had  a  right  of  way  across  the  defendant's  tracks,  and  that  for 
more  than  thirty  years  the  public  were  in  the  habit  of  crossing 
the  tracks  at  this  point  to  reach  Madison  and  other  streets 
lying  northerly  and  easterly  of  the  railroad,  the  proof  being 
that  several  hundred  people  crossed  there  every  day.  There 
can  be  no  doubt  that  the  acquiescence  of  the  defendant  for  so 
long  a  time,  in  the  crossing  of  the  tracks  by  pedestrians, 
amounted  to  a  license  and  permission,  by  the  defendant,  to  all 
pei*sons  to  cross  the  tracks  at  this  point.  These  circumstances 
imposed  a  duty  upon  the  defendant  in  respect  of  persons  using 
the  crossing,  to  exercise  reasonable  care  in  the  movement  of  its 
trains.  The  company  had  a  lawful  right  to  use  tlie  tracks  for 
its  business,  and  could  have  withdrawn*  its  permission  to  the 
public  to  use  its  premises  as  a  public  way,  assuming  that  no 
public  right  therein  existed ;  but  so  long  as  it  permitted  the 
public  use,  it  was  chargeable  with  knowledge  of  the  danger  to 
human  life  from  operating  its  trains  at  that  point,  and  was 
bound  to  such  reasonable  precaution  in  their  management  aB 
ordinary  prudence  dictated  to  protect  wayfarers  from  injury. 
It  is  doubtless  true  that  the  owner  of  the  premises  owes  no 
duty  to  keep  them  in  such  condition  that  an  intruder,  or  a  per- 
son casually  thereon  by  sufferance,  shall  not  be  injured.  The 
quarry  case  (Hownsell  v.  Smyih^  97.  Eng.  Com.  Law,  731)  is  an 
apt  illustration.  There  the  plaintiff  in  crossing  the  defendant's 
waste  land,  which  the  public  had  been  allowed  to  cross,  fell 
into  an  unguarded  excavation,  and  the  court  held  that  the  plaint- 
iff had  no  cause  of  action,  because  the  defendant  was  under  no 
legal  duty  to  fence  or  otherwise  guard  the  excavation  for  his 
protection.     The  plaintiff  there  availed  himself  of  the  license 
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to  use  the  premises  in  their  existing  condition,  and  accepted  it 
with  its  attendant  perils.  The  defendant  did  no  affirmative 
act  at  the  time  by  which  existing  conditions  were  changed  and 
new  perils  created. 

^  In  the  case  of  the  movement  of  a  train  of  cars  over  a  track 
at  a  place  which  the  public  are  permitted  to  use  as  a  crossing 
the  company  are  necessarily  apprised  that  it  is  attended  with 
danger  to  life.  The  company  is  an  actor  at  the  time  in  creat- 
ing the  circumstances  which  imperil  human  life,  and  it  would 
be  alarming  doctrine  that  it  was  under  no  duty  to  exercise  any 
care  in  the  moLvement  of  its  trains.  The  cases  of  NichoUon  v. 
Erie  By.  Co.  (41  K  Y.  625),  and  of  button  v.  N.  Y.  (7.  <&  B. 
£.  R.  i?.  Co,  (66  id.  243),  do  not  sustain  the  defendant's  conten- 
tion. In  neither  of  these  cases  was  the  movement  of  the  cars 
the  direct  act  of  the  party  sought  to  be  charged,  but  resulted 
from  causes  which  could  not  reasonably  or  naturally  have  been 
anticipated.  There  was  in  fact  no  negligence  shown  on  the 
pai-t  of  the  defendants.  The  court  in  these  cases  properly  held 
that  the  circumstances  did  not  create  any  duty  toward  the  party 
injured,  or  tend  to  establish  any  culpable  negligence. 

The  ground  of  liability  in  this  case  is  negligence,  and  the 
duty  of  the  defendant  to  exercise  reasonable  care,  existed  irre- 
spective of  the  fact  whether  the  plaintifPs  intestate  had  a  fixed 
legal  right  to  cross  the  track,  or  was  there  simply  by  the  de- 
fendant's implied  permission.  The  construction  of  the  deed 
was  not  material  in  determining  the  question  of  reasonable 
care.  The  circumstances  known  to  the  defendant  required 
this,  whether  the  plaintiff's  intestate  was  there  by  right  or  by 
a  mere  license.  The  judge,  upon  the  defendant's  request, 
charged  that  if  the  intestate  was  on  the  ti'ack  by  mere  license 
of  the  defendant,  and  having  no  other  right,  the  plaintiff  could 
not  recover.  The  learned  judge  in  making  this  charge  followed 
what  he  understood  to  be  the  ruling  of  the  General  Term  on 
the  first  appeal,  and  the  charge  was,  we  think,  for  the  reasons 
stated  erroneous.  But  the  error  was  in  favor  of  the  defendant, 
and  the  jury  having  found  that  the  defendant  was  guilty  of 
n^ligence  in  the  management  of  the  train  which  caused  the 
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intestate's  death,  tliis  finding,  if  justified  (in  the  absence  of 
contributory  negligence),  sustains  the  action. 

It  is  claimed  that  there  was  no  evidence  to  justify  the  sub- 
mission to  the  jury  of  the  question  of  the  defendant's  negli- 
gence. The  court  could  not,  we  think,  have  properly  taken 
this  question  from  the  jury.  The  train  consisted  of  an  engine 
and  two  passenger  cars.  It  was,  as  the  evidence  on  the  part 
of  the  plaintiff  tends  to  show,  backing  up  without  a  bell  being 
rung,  or  other  signal  being  given,  in  charge  of  a  brakeman  who 
was  at  the  time  on  the  platform  between  the  two  cars,  and 
where  he  could  not  see  persons  on  the  track,  or.have  notice  so 
as  to  apply  the  brake  in  case  of  danger.  Moving  a  train  in 
this  way  in  a  populous  locality  where  persons  were  at  all  times 
crossing  the  track,  might  very  well  be  found  by  a  jury  to  be 
culpable  negligence. 

The  point  of  contributory  negligence  is  also  relied  upon. 
The  intestate  was  a  boy  ten  years  of  age.  There  is  no  direct 
proof  what  precautions  he  took  before  crossing  the  track,  but 
the  general  situation  was  that  he  was  in  a  position  before  cross- 
ing to  have  seen,  in  his  line  of  vision,  without  any  material 
change  of  position,  the  train  which  ran  over  him,  going  south- 
erly on  the  track  of  the  Union  railroad,  away  from  him 
toward  Albany.  At  the  same  time  there  was  a  freight  train 
also  going  southerly  on  the  Union  railroad  track,  in  rear  of  the 
other,  which  a  flagman  standing  Tiear  the  point  of  the  acci- 
dent was  flagging,  paying  no  attention  to  the  first  train.  The 
bell  on  the  freight  train  was  also  ringing.  Wo  think  it  was 
competent  for  the  jury  to  have  inferred  that  the  boy  seeing 
the  first  train  going  south,  supposed  it  was  going  to  Albany, 
not  understanding  that  it  was  intending  to  go  only  so  far 
south  as  the  switch  on  Monroe  street,  and  then  to  back  north 
toward  Madison  street,  and  that  his  attention  was  attracted  by 
the  freight  train  and  the  flagman,  and  that  he  did  not  observe 
that  the  first  train  had  changed  its  direction  and  was  backing 
up  on  the  track  which  he  attempted  to  cross.  The  law,  as  was 
said  in  McGovem  v.  K  Y.  C.  &  U.  R,  R.  R,  Co,  (o7  K  T. 
417),  is  not  so  unreasonable  as  to  expect  or  require  the  same  ma- 
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turity  of  judgmont,  or  the  saine  degree  of  cai*e  and  circumspec- 
tion in  a  child  of  tender  years  as  in  an  adult,  and  in  the  case  of 
a  cliild,  where  the  circumstances  would  justify  the  inference  that 
he  was  misled  or  confused  in  respect  to  the  actual  situation, 
and  that  his  conduct  was  not  unreasonable  under  the  circum- 
stances and  in  view  of  his  age,  then  the  question  of  contribu- 
tory negligence  is  for  the  jury,  and  this  although  he  may 
have  omitted  some  precaution  which  in  the  case  of  an  adult 
would  be  deemed  strong,  or  even  conclusive  evidence  of  negli- 
gence. 

The  additional  point  is  made  that  the  court  erred  in  re- 
fusing to  cliarge  as  requested,  that  if  the  bell  was  rung  the 
defendant  was  not  bound  to  give  any  other  warning.  We 
think  it  cannot  be  held  as  matter  of  law,  under  the  circumstan- 
ces of  this  case,  that  the  ringing  of  the  bell  fulfilled  the  whole 
duty  resting  on  the  defendant. 

We  find  no  error  of  law  in  the  record,  and  the  judgment 
should  therefore  be  affirmed. 

All  concur,  except  Ruas&,  Ch.  J.,  dissenting. 

Judgment  affirmed. 


Benjamin  H.  Hutton  et  ah,  as  Trustees,  etc..  Respondents,  j^ ^  // j ^ 
"0,  James  Benkard  et  al.,  Appellants.  /^  /•'/ 47«7* 

In  1869  8.  conveyed  all  of  her  eetate  to  trastees,  in  trust,  to  convert  int</l^  *^  /  /» 
money,  and  keep  tUe  proceeds  invested,  applying  the  income  and  each  l*d'\' / 'J  ? 
portion  of  the  principal  as  they  should  deem  proper  to  her  use  during  J      ^  > 

her  life,  and  paying  over  the  residue  as  she  should  by  will  appoint.  In  ^  ^ 
1877  S.  made  a  will,  which  made  no  reference  to  the  trust,  but  by  which 
nhe  devised  certain  real  estate,  part  of  the  trust  estate,  gave  legacies 
amounting  to  $375,500,  and  gave  her  residuary  estate,  including  that  she 
might  thereafter  acquire  or  become  possessed  of,  to  seventeen  benefi- 
ciaries named.  At  the  time  of  the  execution  of  the  will  and  of  her 
death,  S.,  aside  from  the  trust  estate,  only  owned  property  of  the  value 
of  about  $25,000,  which  consisted  principally  of  an  undivided  interest 
in  the  estate  of  a  deceased  sister.  She  was  in  the  habit  of  spending  all 
the  income  paid  her  by  the  trustees,  and  was  well  acquainted  with  the 
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condition  and  amoant  of  her  estate.  A.t  the  time  of  executing  the  will, 
S.  was  in  delicate  health,  and  was  apprehensive  that  she  might  die  at 
any  moment.  In  an  action  by  the  trustees  for  an  accounting  and  for 
directions  as  to  the  disposition  of  the  trust  estate,  held,  that  the  power 
of  appointment  reserved  in  the  trust  deed  was  properly  and  effectually 
executed  both  as  to  real  and  personal  estate. 

Where  it  appears,  from  the  terms  of  a  will,  taken  as  a  whole,  and  con- 
strued in  the  ligut  of  surrounding  circumstances,  that  it  was  the  in- 
tention of  the  testator  in  the  dispositions  made  by  him  to.  execute  a 
power  of  appointment,  such  intention  will  have  effect  although  the 
power  is  not  referred  to  in  express  words. 

The  provisions  of  the  Revised  Statutes  in  reference  to  powers  (1  R.  S.,  part 
2,  chap.  1,  title  2,  art.  8,  p.  732  et  se^.)  apply  bo  far  as  they  can  l>e  made 
applicable  to  personal  as  well  as  to  real  estate,  and  the  rules  governing 
the  construction  of  testamentary  appointments  in  regard  to  real  estate 
apply  when  they  affect  personal  property. 

The  provision,  therefore,  of  such  statutes (1  R.  S.  737,  §  126).  declaring 
that  lands  embraced  in  a  power  to  devise  shall  pass  by  a  will  purporting 
to  convey  all  the  testator's  real  estate  **  unless  the  intent  that  the  will 
shall  not  operate  as  an  execution  of  the  power  shall  appear,  expressly 
or  by  necessary  implication  "  applies  to  personalty. 

(Argued  April  16,  1883 ;  decided  April  24, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  the  first  Monday 
of  October,  1882,  which  denied  a  motion  made  under  section 
1001  of  the  Code  of  Civil  Procedure,  for  a  new  trial  after  an 
interlocutory  judgment  herein. 

This  action  was  brought  by  plaintiffs  as  trustees  under  a 
trust  deed  executed  to  them  by  Emma  Magnin  D.  CoUogny, 
afterward  Emma  Strecker,  for  the  settlement  of  their  ac- 
counts as  trustees,  and  for  the  direction  of  the  court  as  to  the 
disposition  of  the  trust  estate. 

The  material  facts  are  stated  in  the  opinion. 

Charles  M.  DaCosta  c&  William  Jay  for  appellants.  At 
common  law  a  valid  execution  of  a  power  of  appointment  can 
only  be  effected  by  an  instrument  in  which  either  the  power 
or  the  subject-matter  is  specifically  referred  to.  The  want  of 
such  a  reference  cannot  be  supplied  by  parol,  and  if  it  be  un- 
certain whether  the  act  is  done  in  execution  of  the  power  or 
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not,  it  will  not  be  construed  to  be  an  execution  of  the  power. 
(Worthington  on  Wills,  Law  Lib.,  U  N.  S.  295,  296 ;   Powell 
on  Powers,  118  ;  2  Story's  Eq.  Jur.  [12tli  ed.],  §  1062  a  ;  Sug- 
den  on  Powers  [8th  ed.J,  800,  301,  317 ;  Farwell  on  Powers 
[1874],  179 ;  2  Chance  on  Powers,  84 ;  Powell  on  Devises  [3d 
ed.],  70;    Theobold  on  the  Construction  of  Wills,  77,  78; 
O'Hara  on  the  Construction  of  Wills,  208 ;  Wigram  on  Wills, 
67,  68 ;  Jarinan  on   Wills  [Randolph  &  T.'s  ed.],  272,  273 ; 
Sir  Edward  Clerey  6  Coke,  17  h  ;   Aylesworih  v.  ChadweUy  3 
id.  38  ;  MoUon  v.  Hutchinson.  1  Atk.  558 ;  Ex  parte  CasweU 
id.  559 ;  Lcnoson  v.  Lowson^  3  Brown's  C.  C.  372  ;  Standen  v 
Standen^  2  Ves..  589  ;  BucJdam  v.  Barton^  2  H.  Blackst.  136 
Langham  v.  Nenny^  3  Ves.  467 ;  Croft  v.  Slee^  4  id.  60 
Nannoch  v.  Horton^  7  id.  391 ;  AtCy-Gen.  v.  Vigor ^  8  id.  256 
292 ;  BenneU  v.  Ahurraw,  id.  609,  616 ;  Bradley  v.  WestcoU, 
13  id.  445 ;  Hellings  v.  Bird^  11  East,  49;  Lowes  v.  Hack- 
ward,  18  Vesey,  168;    WM  v.  Honnor,  IJ.  &  W.  352-357 
Lewis  V.  ZeweUyrhy  1  Turner  &  R.  104 ;  Denn  v.  Hoake,  5  B 
&  C.   720 ;  liToweU  v.  Boake,  2  Bing.  497,  504 ;  6  id.  475 
Jones  V.  Tucker^  2  Mer.  533 ;   Jones  v.  Cherry,  1  Swart,  66 
Walker  v.  Mackie,  4  Russell,  76 ;  Chant  v.  Lyman,  id.  293 
Adams  v.  Austin,  3  id.  461 ;  Buxton  v.  Buxton,  1  Keen,  755 
•  Lempreere  v.  Valpy,  5  Sim.  108 ;  LoveU  v.  Knight,  3  id.  275 
Hughes  v.  Turner,  3  M.  &  K.  666 ;  Napier  v.  Napier,  1  Sim 
28  ;  Owens  v.  Dickinson,  1  Craig  &  Phil.  53 ;  Innes  v.  Sayer. 
8  Eng.  L.  &  Eq.  157 ;  Lake  v.  Currie,  2  DeC,  M.  &  G.  536 
Harvey  v.  Stra^ey,  1  Drewry,  112 ;   In  re  Morgan,  7  Irish 
Ch.  18 ;  Blagge  v.  MilU,  1  Story,  427,  446,  454 ;    WiUa/rd  v. 
Ware,  10  Allen,  263 ;  Bangs  v.  Smith,  98  Mass.  271 ;  Beilly 
V.  ChouqueUe,  18  Mo.  228 ;  Fram^k  v.  EggUstone,  92  111.  515  ; 
Bingham! s  Appeal,  64  Penn.  St.  345 ;   White  v.  Hicks,  43 
Barb.  64 ;   TT^^A^^ritt  v.  WeiJieriU,  18  Penn.  St.  265  ;  Jones  v. 
FwJ,  16  id.  25 ;   Hollister  v.  Shaw,  46  Conn.  248 ;   Morey 
V.  Michad,  18  Ind.  227,  246 ;  Bilderhack  v.  Boyce,  14  S.  C. 
539.)     The  provisions  of  the  article  of  the  Revised  Statutes  on 
uses  and  trusts  do  not  apply  to  personal  property,  except  in 
the  instance  where  it  is  therein  specifically  mentioned.     (Kane 
SicKELS  —  Vol.  XLVIL        38 
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V.  Gott,  24  Wend.  641,  661 ;  Oilman  v.  BeddingUm^  24  N. 
Y.  9,  12  ;  Graft  v.  Bonnettj  31  id.  9,  19 ;  Power  v.  Oaasidy^ 
79  id.  602.)  Where  a  trust  is  of  personal  estate,  the  execution 
of  the  trust,  upon  the  death  of  a  surviving  trustee,  descends 
to  his  personal  representatives  in  accordance  with  the  well- 
known  common-law  rule.  {BiccHin  v.  BucJdiiiy  1  Abb.  Ct.  of 
App.  Dec.  242 ;  Emerson  v.  JBleakley^  2  id.  22  ;  Weetf/wre  v. 
Jlegetnan^  88  N.  Y.  69,  72.)  The  will  must  specifically  deal 
with  tlie  property  over  which  a  power  of  appointment  exists 
if  it  does  not  in  terms  refer  to  the  power  itself.  {Lake  v. 
Currie^  2  DeGex,  M.  &  G.  536,  547 ;  Innee  v.  Sayre^  Eng.  L. 

6  Eq.  157.) 

George  G.  De  Witty  Jr.,  for  the  trustees,  respondents.  In 
order  to  execute  the  powers  of  appointment  it  was  not  neces- 
sary for  the  testatrix  to  recite  or  refer  to  the  same  in  her  will. 
The  intention  to  execute  the  powers  and  dispose  of  all  her 
estate  clearly  appears.  (2  R.  S.  [6th  ed.],  §  147,  p.  1118 ; 
Bolton  V.  DePeyster,  25  Barb.  564-576 ;  Van  Wert  v.  Bene- 
dict, 1  Bradf .  1 22-123.)  The  article  of  the  Revised  Statutes 
relating  to  powers  applies  to  personalty  as  well  as  to  realty. 
{Cutting  v.  Cutting j  86  N.  Y.  522.)  As  the  will  in  suit  clearly 
indicates  an  intention  to  execute  the  power  of  appointment, 
although  it  does  not  refer  to  it,  it  will  be  deemed  an  execution 
of  the  power.  {Braddish  v.  GibbSj  3  Johns.  Oh.  523-551 ; 
Seyer  v.  Burge7\  1  Hoff.  Ch.  18 ;    Van  Wert  v.  Benedictj 

1  Bradf.  115-123 ;  Bolton  v.  DePeygter,  25  Barb.  577  ;  WhiU 
V.  Hicks,  43  id.  64 ;  33  N.  Y.  383 ;  Blake  v.  Hawkins,  98  U. 
S.  315  ;  Crane  v.  Lessee  of  Morris  dk  Astor,  6  Peters,  598; 

2  Washburn  on  Real  Prop.  [4th  ed.]  658 ;  Sugden  on  Powers 
[8th  ed.],  289;  Keefer  v.  Swartz,  11  Wright,  503;  Bishop  y. 
Memple,  11  Ohio  St.  277.)  By  the  very  terms  of  the  trust 
deed,  it  will  be  seen  that  the  testatrix  contemplated  a  disposi- 
tion of  her  estate  to  charitable  objects.     {Arnory  v.  Meredith, 

7  Alleh,  400 ;  Bangs  v.  Smith,  98  Mass.  270 ;  WiOard  v. 
Waar,  10  Allen,  263.)  The  evidence  showing  the  condition 
of  Mrs.  Strecker's  estate  at  the  time  she  made  the  will  was 
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properly  admitted.     (  }Vhite  v.  Bicks,  43  Barb.  91 ;  33  K.  T. 
383 ;  Jilake  v.  HawkinSy  98  U.  S.  315.) 

Ei  H,  Landon  for  the  executors,  respondents.  The  will 
was  a  valid  execution  of  the  power  of  appointment  reserved 
by  the  trust  deeds,  and  the  real  estate  passed  thereby.  (IK. 
8.  737,  §§  124,  126 ;  id.  732,  §  73 ;  Cutting  v.  Cutting,  86 
N.  Y.  522.)  Independent  of  the  statute,  the  will  was  a  valid 
execution  of  the  power,  as  to  the  personal  as  well  as  the  real 
property.     (  White  v.  Eicks^  33  N.  Y.  383.) 

Earl,  J.  In  August,  1869,  Emma  Strecker  owned  a  large 
amount  of  real  and  personal  property,  and  desiring  to  create  a 
trust  for  her  own  benefit  she  made  and  executed  a  trust  deed, 
whereby  she  conveyed  all  her  estate  to  these  plaintiffs,  in  trust, 
to  convert  the  same  into  money  at  their  discretion,  to  invest 
and  keep  the  same  invested,  and  to  receive  the  income  and 
profits  of  the  same  and  apply  them,  and  so  much  of  the  princi- 
pal as  they  should  deem  proper  to  her  use  during  her  life ;  and 
upon  and  after  her  death,  to  pay  and  divide  the  principal  of 
the  estate,  "  to  and  among  such  person  or  persons,  or  bodies 
corporate  or  politic,  and  in  such  relative  shares  and  proportions 
as  she  (Emma  Strecker)  shall  by  any  instrument  in  writing  in 
the  nature  of  a  last  will  and  testament,  executed  in  due  form 
of  law,  limit  or  appoint,  and  in  default  of  any  such  appoint- 
ment, to  pay  and  divide  the  same  to  and  among  such  persons  as 
shall  then  be  her  heii*^  at  law,  and  in  the  same  proportions  they 
would  by  law  be  entitled  to  if  the  same  were  all  real  estate,  and 
she  had  died  intestate  and  possessed  thereof  in  fee-simple,  and 
not  married.' '  The  plaintiffs  as  such  trustees  took  possession 
of  all  the  estate  conveyed  to  them  by  the  deed,  and  during  the 
life-time  of  Mrs.  Strecker,  collected  and  received  the  income  of 
the  estate  and  from  time  to  time  paid  the  same  over  to  her. 

On  the  24th  day  of  October,  1877,  Mrs.  Strecker  made  and 
executed  a  last  will  and  testament  in  du§  form  of  law  ;  and  on 
the  18th  day  of  February,  1879,  she  died.  The  will  was  ad- 
mitted to  probate  May  9, 1879,  and  letters  testamentary  were 
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issued  to  the  defendants  Landon  and  Corse,  as  executors,  who 
qualified  and  entered  npon  their  duties  as  such.  By  her  will 
she  devised  two  lots  of  ground  in  Greenwood  cemetery 
to  the  trustees  of  the  cemetery ;  distributed  her  household 
effects  among  various  legatees,  and  bequeathed  to  various  per- 
sons and  religious  and  benevolent  institutions  in  all  $275,500. 
She  devised  all  her  undivided  interest  in  certain  parcels  of 
land  situated  in  the  city  of  Newburgh,  which  she  inherited  from 
her  grandfather,  to  the  children  of  her  brothers  and  of  her , 
sister;  and  disposed  of  her  residuary  estate  as  follows :  "All 
the  rest,  residue  and  remainder  of  my  estate,  both  real  and 
personal,  whatsoever  and  wheresoever,  as  well  that  which  I  now 
have  as  that  which  I  may  hereafter  acquire,  or  die  posses- 
sed of,  or  entitled  to,  including  any  portion  of  my  estate  that 
I  have  not  hereinbefore  effectually  or  sufficiently  disposed  of, 
I  give,  devise  and  bequeath,  in  equal  shares  and  proportions,  to 
the  following  charitable  and  benevolent  institutions  and  socie- 
ties ; "  and  then  she  named  seventeen  benevolent  institutions 
and  societies  located  in  the  city  of  New  York. 

The  trial  court  found  that  at  the  time  she  executed  her  will, 
and  at  the  time  of  her  death,  Mrs.  Strecker  did  not,  aside  from 
the  estate  held  by  the  trustees  under  the  trust  deed,  own  any 
property,  of  any  kind,  exceeding  in  value  the  sum  of  $25,000, 
and  that  that  property  consisted  principally  of  an  undivided 
interest  in  the  estate  of  her  deceased  sister,  Mary  Gordon,  who 
died  in  April,  1876  ;  that  at  the  time  of  making  her  will,  and 
prior  and  subsequent  thereto,  she  was  in  the  habit  of  spending 
and  did  spend  all  her  income  paid  to  her  by  her  trustees ;  that 
at  the  time  o£  making  her  will  she  was  well  acquainted  with 
the  condition  and  amount  of  her  estate ;  that  she  could  have 
had  no  reasonable  expectation  of  increasing  her  estate  by  in- 
heritance or  accumulation,  other  than  from  the  income  of  her 
estate  held  in  trust,  and  her  interest  in  her  deceased  sister's  es- 
tate ;  and  that  she  did  not,  thereafter,  make  any  accumulation 
from  either  of  those  sources ;  that  at  the  time  of  making  her 
will  she  was  in  delicate  health,  and  was  apprehensive  of  heart 
disease,  complained  of  pains  about  the  heart,  and  expressed 
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fear  that  she  might  die  at  any  moment ;  and  that  she  intended 
by  her  will  to  execute,  and  did  thereby  execute,  the  power  of 
appointment  contained  in  the  trust  deed,  and  did,  thereby, 
dispose  of  all  her  estate  held  by  the  trustees  under  the  trust 
deed. 

The  sole  question  submitted  for  our  determination  is  whether 
the  power  of  appointment  reserved  to  Mrs.  Streeker  in  the 
trust  deed  was  properly  and  effectually  executed  as  to  both 
real  and  personal  estate  by  the  will. 

As  to  the  real  estate  the  question  is  easily  solved  by  the  ex- 
press provision  of  the  statute,  which  provides  that  "  lands  em- 
braced in  a  power  to  devise  shall  pass  by  a  will  purporting  to 
convey  all  the  real  property  of  the  testator,  unless  the  intent 
that  the  will  shall  not  operate  as  an  execution  of  the  power 
shall  appear  expressly  or  by  necessary  implication."  (3  K  S. 
2193,  §  126  [7th  ed.].)  This  will  purports  to  convey  all  the 
property  of  the  testatrix,  both  real  and  personal,  and  the  inten- 
tion that  the  will  shall  not  operate  as  an  execution  of  the 
power  does  not  appear,  expressly  or  by  necessary  implication. 

But  the  claim  is  very  confidently  made  on  the  part  of  the  ap- 
pellants that  there  was  not  a  valid  execution  of  the  power  as 
to  the  personal  property,  because  the  will  contains  no  reference 
whatever  to  the  power,  and  does  not  purport,  in  its  dispositions 
of  the  personal  property,  to  be  in  execution  of  the  power.  If 
we  concede  the  contention  of  the  learned  counsel  for  the  ap- 
pellants, that  there  should  be  a  valid  execution  of  the  power  as 
to  the  personal  property  tested  by  the  rules  of  the  common 
law,  we  are  yet  of  opinion  that  under  the  common  law,  as  ex- 
pounded by  the  courts  of  this  State,  the  power  was  effectually 
executed^ 

When  a  will  is  claimed  to  be  effectual  as  an  execution  of  a 
power,  all  parts  of  it  may  be  considered  and  its  language  and 
terms  constnied  in  the  light  of  circumstances  surrounding  the 
testator  at  the  time  of  the  execution  of  the  will,  and  if,  from 
all  these,  it  can  be  seen  that  it  was  his  intention,  in  the  dispo- 
sitions ho  made,  to  execute  the  power,  such  intention  will 
have  effect.     The  power  need  not  be  referred  to  in  express 
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tenns;  no  form  of  words  need  be  used ;  but  the  will  is  to  be 
construed,  as  all  wills  are  to  be  construed,  so  as  to  give  effect 
to  the  intention  of  the  testator.  If  it  can  be  seen  that  he  in- 
tended  to  dispose,  not  only  of  the  property  which  he  owned  in 
his  own  riglit,  but  of  property  which  he  had  the  right  to  dis- 
pose of  just  as  efiEectually  as  if  he  did  own  it,  under  the  power 
of  appointment,  then  effect  will  be  given  to  the  intention,  if 
that  intention  can  be  gathered  from  all  the  terms  of  the  will, 
read  in  the  light  of  such  circumstances  surrounding  the  testa- 
tor at  the  time  of  its  execution  as  are  proper  to  be  considered. 
In  Braddish  v.  Gibbs  (3  Johns.  Ch.  522),  Chancellor  Kent 
said :  "  The  rule  is  that  if  a  will  be  made  without  any  reference 
to  the  power  it  operates  as  an  appointment  under  the  power, 
provided  it  cannot  have  operation  without  the  power.  If  the 
act  can  be  good*  in  no  other  way  than  by  virtue  of  the  power, 
and  some  part  of  the  will  would  otherwise  be  inoperative,  and 
no  other  intention  than  that  of  executing  the  power  can  prop- 
erly be  imputed  to  the  testator,  the  act,  or  will,  shall  be  deemed 
an  execution  of  the  power,  though  there  be  no  reference  to 
the  power.  Here  the  will  can  have  no  effect  without  the 
power,  not  even  as  to  personal  property,  and  if  the  power  oper- 
ates upon  it  at  all  it  operates  equally  upon  every  part  of  the  dis- 
position." In  Heyer  v.  Burger  (1  Hoff.  Ch.  1)  it  was  held 
that  a  will,  in  the  execution  of  a  power  of  appointment,  need 
.not  refer  to  the  power  and  was  well  executed  without  any  ref- 
erence thereto.  In  White  v.  Ilichs  (43  Barb.  64),  H.  gave  to 
his  executors  the  sum  of  $100,000  in  tnist,  to  pay  over  the  in- 
come to  his  daughter,  R.,  during  her  life,  and  in  case  she 
should  have  no  children  or  grandchildren  living  at  the  time  of 
her  death,  then  in  trust  to  pay  over  one-half  of  such  sum  to 
such  person  or  persons,  whether  her  husband  or  otherwise,  as 
she  might,  by  last  will  and  testament,  appoint ;  and  R.  made 
a  will  by  which  she  gave  her  husband  $50,000  in  general  terms 
and  without  any  reference  to  the  power  of  appointment  given 
her  by  the  will  of  her  father.  It  was  held  tliat  the  will  was  a 
valid  execution  of  the  power  ;  also  that  evidence  as  to  the  cir- 
cumstances or  condition  of  the  property  or  fund  in  the  hands 
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of  H.'s  executors,  to  show  that  R/s  own  savings  or  property 
were  not  sufficient  to  answer  the  special  legacies  bequeathed  by 
her  will,  and  of  other  extrinsic  facts,  as  distinguished  from 
what  she  said  at  or  about  the  time  of  executing  her  will,  was 
properly  received.     That  case  was  appealed  to  this  court,  and 
is  again  reported  in  33  N.  Y.  383,  and  the  judgment  of  the 
Supreme  Court  was  here  affirmed.     In  that  case,  in  a  Very 
exliaustive  and  learned  opinion,  in  which  the  numerous  English 
,cases  are  cited  and  criticised,  Denio,  J.,  reached  the  conclusion, 
which  was  unanimously  adopted  by  the  court,  that  a  person, 
entitled  under  a  power  of  appointment  to  dispose  of  property 
by  deed  or  will,  may  make  such  disposition  by  a  proper  in- 
strument without  inserting  in  it  a  reference  to  the  power,  if  it 
otherwise  appear  that  the  intention  was  to  execute  the  power ;  . 
tliat  it  was  competent  for  the  court  to  compare  the  dispositions 
of  the  will  with  the  testator's  own  property,  and  to  deduce 
therefrom  an  intention  to  embrace  in  his  testamentary  gifts 
the  subject  he  was  entitled  by  the  power  to  dispose  of  ;  that 
the  English  cases  decided  since  the  American  Revolution,  by 
which  it  was  established  that  the   amount  of  the  testator's 
property  could  not  be  inquired  into  to  show  an  intention  to 
execute  a  power  of  appointment,  are  not  to  be  followed  in  this 
State,  especially  as  the  rule  has  been  disapproved  of  by  English 
judges,  and  has  recently  been  abrogated  by  an  act  of  Parlia- 
ment ;  that  it  was  competent,  not  only  to  receive  evidence  re- 
specting the  property  owned  by  the  testatrix,  but  also  in  refer- 
ence to  her  expectation  of  approximate  death,  on  account  of 
the  state  of  her  health,  as  bearing  upon  the  construction  to  be 
given  to  her  will ;  and  that  her  intention  could  be  collected 
from  the  provisions  of  her  will,  applied  to  the  state  of  her 
property,  and  her  personal  condition  at  the  time  it  was  made. 

Further  citation  of  authority  for  a  rule  so  reasonable  is  not 
needed. 

In  this  case  it  must  be  borne  in  mind  that  the  tnist  prop- 
erty came  from  her,  and  that  she  alone,  during  her  life-time, 
was  entitled  to  the  entire  income  thereof  for  her  sole  use  and 
benefit,  and  also  to  a  portion  of  the  principal  if  she  should 
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need  it,  and  that  she  reserved  to  herself  the  absolute,  unre- 
stricted disposal  thereof  by  will.  Hence  it  would  not  be  un- 
natural for  her,  when  she  came  to  make  a  will,  to  treat  this 
trust  property,  which  she  had  the  same  right  to  dispose  of  by 
will  to  any  person  whatever,  as  she  had  to  dispose  of  her  own 
property,  as  if  it  were,  in  fact,  absolutely  hers.  She  had  not 
more  than  $25,000  of  property  outside  of  the  trust,  and  yet, 
making  her  will  after  for  several  years  she  had  consumed  the 
entire  income  of  her  trust  property,  when  she  could  have  had 
no  expectation  whatever  of  increasing  her  estate,  at  a  time 
when  slie  regarded  the  continuance  of  her  life  as  very  uncer- 
tain, and  the  possible  approach  of  death  very  proximate,  she 
disposed  of  $275,500  of  personal  property  and  yet  supposed 
that  there  would  be  a  large  surplus,  as  she  made  a  very  care- 
ful disposition  of  the  residue  among  numerous  charitable  and 
benevolent  institutions.  It  would  be  quite  absurd  to  suppose 
that  she  did  not  have  in  mind  the  trust  property  at  the  time 
she  made  these  dispositions.  Besides  this,  by  the  twenty-sixth 
clause  of  her  will,  it  is  clear  that  she  devised  real  estate  cov- 
ered by  the  trust.  Without  referring  to  other  indications  of 
her  intention,  we  think  it  is  clear- that  she  meant,  by  her  will, 
to  execute  the  power  of  appointment  reserved  to  her  in  the 
trust  deed. 

In  affirming  the  judgment  of  the  court  below  we  could  rest 
here ;  but  we  go  farther,  and  are  of  opinion  that,  even  if  this 
will  would  not  have  been  a  valid  execution  of  the  power  of 
appointment  as  to  the  personal  estate  before  the  Kevised  Stat- 
utes, it  is  so  now.  It  is  provided  that  "  powers  as  they  now 
exist  by  law  are  abolished,  and  from  the  time  this  chapter  shall 
be  in  force  the  creation,  construction  and  execution  of  powers 
shall  be  governed  by  the  provisions  of  this  article."  (3  R.  S. 
[7th  ed.]  2188,  §  73.)  This  language  is  very  broad ;  broad 
enough  to  include  all  powers,  both  as  to  real  and  personal 
property.  The  subsequent  provisions  in  the  same  article  seem 
in  terms  to  relate  mainly  if  not  exclusively  to  real  estate.  But 
yet,  by  analogy,  the  rules  for  the  creation,  construction  and 
execution  of  powers  as  to  real  estate  should  be  applied,  so  far 
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as  they  can  be,  to  personal  estate.  There  should  not  be  two 
rules,  one  applicable  to  personal  and  the  other  to  real  estate, 
by  which  to  determine  whether  there  has  been  a  valid  execu- 
tion of  a  power ;  and  to  have  different  rules  would  certainly 
be  very  inconvenient  and  perplexing  where  the  will  disposes 
of  both  real  and  personal  estate.  It  is  a  very  rational  con- 
struction of  section  73  to  hold  that  it  abolishes  all  powers  there- 
tofore existing  in  reference  to  both  real  and  personal  estate ; 
and  that  as  to  personal  estate,  the  creation,  construction  and 
execution  of  powers  are  to  be  governed  by  the  same  rules,  so 
far  as  they  can  be  applied,  which  govern  the  creation,  con- 
struction and  execution  of  powers  as  to  real  estate.  The  surro- 
gate of  New  York,  in  Van  Wort  v.  Benedict  (1  Bradf.  114), 
said :  "  Nor  do  I  think  it  unreasonable  to  apply  the  same  rule 
which  the  legislature  has  adopted  for  the  construction  of 
testamentary  appointments  in  regard  to  real  estate  to  such 
appointments  when  they  affect  personal  estate,  and  to  hold 
that  personalty  covered  by  a  power  shall  pass  by  a  bequest 
of  'all  the  personal  property,'  just  the  same  as  lands  em- 
braced in  a  power  pass  by  a  devise  of  *all  the  real  estate.' 
I  think  it  would  be  a  safe  rule  of  construction,  at  least  in  cases 
where  the  estate  was  a  single  fund  of  a  mixed  character  and 
the  design  of  the  testator  was  evidently  to  pass  the  entire 
corpus  unbroken." 

In  BoUon  v.  DePeyster  (25  Barb.  639),  MrroHELL,  P.  J., 
writing  one  of  the  opinions  of  the  court,  after  referring  to  sec- 
tion 126  above  quoted,  said  :  "  This  clause  was  introduced  to 
put  an  end  to  the  uncertainties  previously  existing  whether  a 
power  was  intended  in  each  particular  case  to  be  executed  or 
not.  It  lays  down  a  clear  rule  which  (I  am  of  opinion)  the 
courts  must  apply  also  to  personal  estate."  In  Cutting  v. 
Cutting  (86  N.  T.  522),  we  held  that  it  was  the  intent  of  the 
legislature  to  make  the  article  of  the  Revised  Statutes  ''  of 
powers"  a  complete  and  exhaustive  Code  on  the  subject,  and 
that  it  included  and  was  applicable  as  well  to  powers  concern- 
ing personalty  as  to  those  affecting  real  estate.  Folger,  Ch. 
J.,  writing  the  unanimous  opinion  of  his  brethren,  said :  "  It 
SiCKELS  —  Vol.  XLVII.        39 
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would  be  an  ill-featured  anomaly  in  the  law  that  there  should 
be  two  80  inconsistent  rules  in  the  same  body  of  law,  as  that 
of  English  equity  and  that  of  the  Revised  Statutes,  and  that 
the  revisers  and  the  legislature  intended  that  the  rule  which 
they  declared  in  the  article  of  powers  should  be  as  well  the  rule 
for  the  creation,  construction  and  effect  of  powers  concerning 
personal  property,"  and  that  "  there  is  certainly  much  force  in 
the  position  tlvat  one  body  of  law  should  not  declare  a  different 
rule  for  two  kinds  of  property  when  there  is  nothing  in  the 
nature  of  cither  kind  of  property,  or  in  the  nature  and  effect  of 
the  rule,  that  calls  for  it.  Clearly  in  the  nature  of  things  there 
is  no  reason  why  a  gift  or  bequest  of  personal  property,  with  a 
power  of  disposition,  should  not  be  measured  by  the  same  rule 
as  a  grant  or  devise  of  real  estate  with  the  same  power."  Hence 
we  are  of  opinion  that  the  nile  laid  down  in  section  126,  in 
reference  to  the  execution  by  will  of  a  power  as  to  real  estate, 
should  also  be  applied  to  personal  estate ;  and  if  so  applied,  it 
cannot  be  contended  that  this  will  was  not  a  proper  execution 
of  the  power  of  appointment  as  to  the  personal  property,  be- 
cause thera  is  certainly  no  intention  manifested  in  it,  expressly 
or  by  necessary  implication,  that  the  will  should  not  operate  as 
an  execution  of  the  power. 

"We  are,  therefore,  of  opinion  that  no  error  was  committed  in 
the  decision  below,  and  that  the  order  should  be  affirmed,  with 
costs. 

All  concur. 

Order  affirmed. 


The  People,  ex  rei.  John  Murphy,  Appellant,  v.  Stephen 
"Q  ^y?  B.  French  et  al.,  Commissioners,  etc.,  Kespondents. 

03    306 


The  proviaionfl  of  chapter  16  of  the  Code  of  Civil  Procedare  in  reference 
to  appeals,  do  not  apply  to  an  appeal  in  a  proceeding  by  certUfrari  com* 
menced  prior  to  September  1, 1880  (Code,  g  3347,  sUbd.  11). 
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JB  9eerM,  the  provision  of  said  chapter  (§  2140),  declaring  that  in  such  a  proceed- 
ing the  court,  upon  "  the  hearing"  shall  have  power  to  determine  whether 
there  was  such  a  preponderance  of  proof  against  the  existence  of  any 
fact  found,  that  the  verdict  of  a  jury  affirming  its  existence  rendered  in 
j  an  action  in  the  Supreme  Court, '*  would  be  set  aside  as  against  the 

weight  of  evidence,*'  has  no  application  to  appeals  to  this  court.  It  only 
applies  to  the  '*  hearing  *'  on  return  to  the  writ,  and  is  confined  to  the 
court  in  which  such  hearing  is  had. 

It  eeems,  also,  that  the  general  statutory  scheme  for  the  distribution  of 
judicial  powers  does  not  contemplate  the  review  by  this  court  of  disputed 
questions  of  fact,  and  it  will  not  entertain  such  questions  in  the  absence 
of  express  legislative  authority. 

(Argued  April  16, 1888 ;  decided  April  U,  1888.X 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Ck>urt,  made  May  20,  1881,  which  affirmed  an  order  of  Special 
Term  affirming  the  proceedings  of  the  board  of  police  of  the 
police  department  in  the  city  of  New  York,  which  were  brought 
np  for  review  by  certiorari. 

In  January,  1880,  written  charges  were  preferred  against  the 
relator,  who  was  a  patrolman,  for  conduct  unbecoming  an  officer, 
with  specifications  for  improperly  demanding  and  receiving 
sums  of  money  from  houses  of  prostitution.  The  usual  notice 
of  examination  was  given  to  him.  Such  examination  was  had 
in  May,  1880,  the  relator  appearing  by  counsel,  and  on  May  24 
the  relator  was  found  guilty  and  removed.  The  writ  of 
certiorari  was  issued  in  April,  1880. 

I  John  D.   Townsend  for  appellant.    .The  new  provision 

I     •  embodied  in  subdivision  5  of  section  2140  of  the  Code  of  Civil 

Procedure  was  applicable  to  the  relator's  proceeding,  although 
the  certiorari  was  granted  prior  to  September,  1880.  (Code  of 
Civ.  Pro.,  §§  2141,  3347,  subd.  11 ;  People^  ex  rel,  Mart,  v.  Bd. 
Fire  Comm'rs,  82  K  Y.  358.) 

Z>.  J.  Dean  for  respondents.  The  order  appealed  from  is  not 
reviewable  in  this  court.  {People  v.  Sup^vrs  of  Allegany  Co., 
15  Wend.  198 ;  People^  eau  rel.  Agnew^  v.  The  Mayor^  2  Hill, 
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9;  Matter  of  Mt,  Morris  Square^  id.  14;  People^  ex  rd. 
Moore^  v.  Mayor^  5  Barb.  43 ;  People  v.  Pooliestery  21  id.  656.) 
This  court  will  uot  entertain  au  appeal  from  an  order  which 
quashes  and  vacates  the  writ.  {Peojole^  ex  rd.  Davis^  v. 
HiU^  53  N.  Y.  545 ;  People,  ex  rd,  Hiidson,  v.  Fire  ComnCre^ 
77  id.  605 ;  People^  ex  rd,  WaLdman^  v.  Police  ComnCrs^  82 
id.  507 ;  People,  ex  rd,  Puroia,  v.  Police  CommHre,  86  id. 
639.)  Even  where  it  appears  that  the  tribunal  below  examined 
the  proceedings  and  pronounced  them  regular,  and  assigns  that 
as  the  reason  for  its  decision.  {People  v.  StUweUy  19  N.  Y. 
531.)  The  court  will  not,  in  this  proceeding,  examine  into  the 
evidence  farther  than  to  see  whether  there  is  any  competent 
testimony  to  sustain  the  conviction.  {People,  ex  rd.  Cook,  v. 
Bd.  of  Police,  39  N.  Y.  506,  512,  518 ;  People,  ex  rd.  Folk, 
V.  Bd.  of  Police,  69  id.  408 ;  People,  ex  rd.  OampheU,  v. 
Gamphdl,  82  id.  247 ;  People,  ex  rel.  Hart,  v.  Bd.  of  Fire 
ComrrCre,  id.  358.)  A  verdict  will  not  be  set  aside  where  the 
question  was  one  of  the  credibility  of  witnesses,  that  question 
being  solely  within  the  province  of  the  jury.  {Mores  v. 
ISheriU,  63  Barb.  21 ;  Honsee  v.  Eaminond,  39  id.  89,  96 ; 
Winchell  v.  Latham,  6  How.  682  ;  Culver  v.  Avery,  7  Wend. 
384 ;  Cheney  v.  N.  Y.  C,  etc.,  R.  R.  Co.,  16  Hun,  415.)  It  is 
only  where,  either  from  an  overwhelming  preponderance  of 
contrary  testimony,  or  from  some  other  cause,  the  court  are 
forced  to  believe  that  through  passion,  prejudice,  inattention  or 
mistake,  they  have  fiiiled  to  perform  their  function,  and  have 
not  weighed  the  testimony,  that  they  set  the  verdict  aside. 
{Coihran  v.  Collins,  29  How.  155;  Cohen  v.  Dupont,  1  Sandf. 
260,  262 ;  Murphy  v.  Boker,  3  Rob.  1,  4,  5  ;  People,  ex  rd. 
Hart,  V.  Fire  Comm'rs,  82  N.  Y.  358,  362.) 

RuoER,  Ch.  J.  Upon  conflicting  e\ndence  the  relator  was 
removed  by  the  board  of  police  commissioners  from  his  position 
as  a  member  of  the  police  force  of  the  city  of  New  York. 

Tlie  board  had  jurisdiction  to  make  the  order,  and  the  charges 
made  against  the  relator  were  sufficient  to  warrant  his  removal, 
if  legally  established.     (§  55,  chap.  335,  Laws  of  1873.) 
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The  Special  and  General  Terras  have  botli  affirmed  the  order 
of  the  commissioners  upon  the  merits,  and  we  are  now  asked 
to  review  the  evidence  upon  which  their  determinations  were 
based. 

It  is  claimed  by  the  appellant  that  by  force  of  section  2140 
of  the  Code  of  (/ivil  Procedure  this  court  have  the  right  to 
review  the  decisions  of  the  subordinate  tribunals  and  reverse 
them,  if  we  should  conclude  that  the  weight  of  evidence  was 
Bo  decidedly  against  their  conclusions,  that  a  trial  court  would 
be  justified  in  setting  aside  a  verdict  if  rendered  upon  similar 
evidence,  as  against  llio  weight  of  evidence. 

It  is  not  claimed  by  the  appellant  that  there  is  an  absence 
of  evidence  to  support  the  order  of  removal,  but  his  claim  is, 
that  the  evidence  of  the  defendant  strongly  preponderated 
over  that  of  the  relator. 

For  several  reasons  we  think  that  the  claim  of  the  defendant 
as  to  the  power  of  review  possessed  by  this  court  is  incorrect. 

This  proceeding  was  commenced  previous  to  the  1st  day  of 
September,  1880,  and  must,  therefore,  be  governed  by  the  rule 
in  force  prior  to  that  time. 

It  has  been  repeatedly  held  by  this  court  that  upon  an  appeal 
from  a  decision  of  the  court  below  rendered  upon  a  common- 
law  certiorari  it  will  look  into  the  record  only  for  the  purpose 
of  seeing  whether  the  subordinate  tribunal  has  kept  within  its 
jurisdiction,  based  its  decisions  upon  some  legal  proof  of  the 
facts  authorizing  it,  and  violated  no  rule  of  law  in  its  proceed- 
ing affecting  the  right  of  the  relator.  {People,  ex  rel.  Hart,  v. 
Board  of  Fire  CommissionerSj  82  N.  T.  360  ;  People,  ex  rel. 
Haines,  Y.  Smith,  45  id.  772  ;  People,  ex  rel.  Folk,  v.  Board 
of  Police  Commissioners,  69  id.  408.)  It  necessarily  follows, 
unless  some  change  has  been  made  by  the  Code  of  Civil 
Procedure  in  the  consideration  of  such  appeals,  that  this  order 
must  be  affinned.  Section  2140  of  that  Code  provides  among 
other  subjects  of  consideration  that  the  court  should  also  upon 
the  hearing  have  power  to  determine  "whether  there  was 
upon  all  the  evidence  such  a  preponderance  of  proof  against 
the  existence  of  any  of  those  facts,  that  the  verdict  of  a  jury 
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affirming  the  existence  thereof,  rendered  in  an  action  in  the 
Supreme  Court  triable  by  a  jury,  would  be  set  aside  by  the 
court  as  against  the  weight  of  evidence." 

This  section  would,  if  applicable  to  this  case,  require  us  to  go 
farther  than  the  former  practice  authorized  and  examine  the 
record  not  only  to  see  if  there  was  any  evidence  to  support  the 
finding  of  the  trial  court,  but  also  to  see  whether  that  evidence 
was  not  overborne  by  the  contradicting  evidence  of  the  defend- 
ant. 

But  it  is  further  provided  by  subdivision  11  of  section  3347 
of  the  Code  that  "  so  much  of  chapter  16  as  regulates  the  pro- 
ceedings to  be  taken  in  an  action  or  special  proceeding  and 
the  effect  thereof  applies  only  to  an  action  or  special  proceed- 
ing commenced  on  or  after  the  Ist  day  of  September,  1880." 

That  the  character  of  the  questions  presented  for  review 
upon  an  appeal  from  a  decision  of  a  trial  court  rendered  upon 
a  common-law  certiorari  are  the  necessary  and  logical  effects 
of  the  proceedings  authorized  and  regulated  by  chapter  16  of 
the  Code  cannot  admit  of  doubt  or  discussion,  and  such  effects 
are  by  the  express  terms  of  section  3347  denied  application  to 
a  proceeding  commenced  prior  to  September  1,  1880. 

But  beyond  this  it  is  quite  apparent  that  section  2140  has 
no  application  to  appeals  to  this  court  from  decisions  made 
upon  the  hearing  of  common-law  certiorari^.  The  provision 
quoted  is  by  its  terms  confined  to  proceedings  occurring  at  the 
"  hearing "  upon  the  return  of  tlie  writ  and  must  necessarily 
be  confined  to  the  court  in  which  such  hearing  is  had. 

The  general  scheme  for  the  distribution  of  judicial  powers 
established  by  the  laws  and  practice  of  the  State  does  not, 
contemplate  the  review  by  this  court  of  disputed  questions  of 
fact,  and  it  will  not  entertain  such  questions  in  the  absence  of 
express  provisions  of  law  authorizing  such  review. 

The  order  should,  therefore,  be  afl^med,  with  costs. 

All  concur. 

Order  affirmed. 
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The  People  op   the   State  of   New  Tokk,   Appellant,  v,   /-d^-Jx)/ 
The  Fike  Association  of  Philadelphia,  Kespondent.  grTu 

HO   BW 

The  act  of  1865  (Chap.  694,  Laws  of  1865),  as  amended  in  1875  (Cliap.  60,  '  92  dll{ 
Laws  of  1875),  providing  that  an  insurance  corporation  of  another  State  168^  "245 
seeking  to  do  business  here  shall  pay  to  the  superintendent  of  the  insurance  92    811 

department  for  taxes,  fines,  etc.,  an  amount  equal  to  that  imposed  by  the     i  169  '^SIO 
"  existing  or  future  laws  "  of  the  State  of  its  origin,  upon  companies  of 
this  State  seeking  to  do  business  there,  when  such  amount  is  greater  than 
that  required  for  such  purposes  by  the  then  existing  laws  of  this  State, 
is  not  an  unlawful  delegation  of  legislative  power. 

Barto  V.  Ilimrod  (8  N.  Y.  483).  distinguished. 

The  legislature  has  power  to  pass  an  act  to  take  effect  upon  the  happening 
of  some  future  event,  certain  or  uncertain,  which,  in  its  judgment,  affects 
the  expediency  of  the  law.  * 

The  fact  that  the  contingency  upon  which  the  operation  of  the  act  is  made 
to  depend  is  the  action  of  the  legislature  of  another  State  does  not  in- 
validate the  act  It  does  not  follow,  therefrom,  that  the  legislative  dis- 
cretion of  such  other  State  is  substituted  for  our  own. 

C^rk  V.  Port  of  MobUe^  Ala,  (10  Ins.  L.  J.  361),  disapproved. 

It  geemSj  however,  that  the  question  of  expediency  may  not  be  delegated, 
but  must  be  settled  definitely  and  finally  by  the  legislature  itself. 

The  said  act  is  not  repugnant  .to  the  provision  of  the  Federal  Constitution 
(Art.  14),  declaring  that  no  State  shall  *'  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  law."  That  provision  relates 
wholly  to  persons  rightfully  within  the  jurisdiction,  not  to  the  terms  and 
conditions  on  which  alone  they  can  come  in. 

A  foreign  corporation  may  not  come  or  transact  business  within  the  juris- 
diction except  by  permission,  express  or  implied  ;  the  State  may  prohibit 
it  entirely,  or  may  impose  conditions,  on  compliance  with  which  only  it 
may  come. 

Said  provision,  therefore,  applies  only  to  foreign  insurance  companies  after 
they  have  performed  the  conditions  upon  which  they  are  entitled  to 
admission. 

It  se^rritt  that,  even 'if  the  conditions  were  unconstitutional,  the  foreign  cor- 
poration waives  the  objection  when  it  accepts  tlie  conditions  by  coming 
in  under  them,  and  is  estopped  from  raising  it. 

The  constitutional  difference  between  the  rights  of  non-resident  individu- 
als and  foreign  corporations  pointed  out. 

Said  act  is  not  violative  of  the  provision  of  the  State  Constitution  (Art.  3, 
§  20),  declaring  that  "  every  law  which  imposes,  continues  or  revives  a  tax 
shall  distinctly  state  the  ta«c  and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such  tax  or 
object,"  as  the  condition  imposed  by  the  act  is  in  the  nature  of  a 
license  fee. 
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The  said  act  is  not  affected  by  the  provision  of  the  act  of  1881  (§  8,  chap. 
361,  Laws  of  1881)  in  reference  to  taxing  certain  corporations,  companies 
and  associations,  whlcli  declares  tliat  the  organization  mentioned  bj  the 
act  shall  thereafter  "  be  exempt  from  assessment  and  taxation  for  State 
purposes,"  except  as  therein  provided,  as  the  exemption  there  is  only  from 
the  general  taxes  for  State  purposes. 

B7  a  law  of  Pennsylvania  it  is  provided  that  an  insurance  company  of  an- 
other State  doing  business  in  that  State  shall  pay  into  the  State  treasury 
annually  three  per  cent  of  the  premiums  received  there  during  the  year. 
JBeld^  that  said  act  of  1875  required  of  an  insurance  company  of  that 
State  doing  business  here  a  payment  to  the  superintendent  of  such  sum 
as,  with  other  payments,  would  make  a  full  payment  of  three  per  cent 
on  the  premiums  received  by  it ;  that  if  it  had  not  paid  the  two  per 
cent  required  to  be  paid  by  the  State  law  (Chap.  465,  Laws  of  1875,  as 
amended  by  chap.  350,  Laws  of  1876,  chap.  138,  Laws  of  1878,  and  chap. 
153,  Laws  of  1879),  to  the  treasurers  of  the  6re  departments  of  the  cities 
and  villages,  on  all  premiums  received  on  property  located  therein,  be- 
cause  there  was  no  fire  department  in  a  particular  locality  to  receive  it, 
such  amount  must  be  added  to  the  sum  payable  to  the  superintendent. 

(Argued  March  39, 1883;  decided  May  1, 1883.) 

s 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  tliird  judicial  department,  in  favor  of 
defendant,  entered  upon  an  order  made  February  3,  1883, 
directing  such  judgment  on  a  case  submitted  under  section 
1279  of  the  Code  of  Civil  Procedure. 

The  questions  submitted  were  as  to  the  constitutionality  of 
the  act  chapter  694-,  Laws  of  1865,  as  amended  by  chapter  60, 
Laws  of  1873,  and  if  constitutional  as  to  the  amount,  defend- 
ant, a  Pennsylvania  insurance  company,  is  liable  to  pay  to  the 
superintendent  of  the  insurance  department  of  this  State 
under  said  act  upon  premiums  received  by  it  in  this  State. 

Defendant  had  paid  to  the  trustees  of  the  Exempt  Firemen's 
Fund  in  the  city  of  New  York  two  per  cent  upon  the  premi- 
ums received  on  property  insured  in  that  city,  as  required  by 
the  statutes.  It  also  had  paid  to  the  State  comptroller  eight- 
tenths  of  one  per  cent  on  all  preminms  on  business  transacted 
in  this  State.  It  had  also  paid  to  the  treasurers  of  fire  depart- 
ments of  other  cities  and  villages  of  the  State  $1,816j69,  which 
as  stated  in  the  case  was  '^  all  that  was  demanded  of  the  do- 
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fendant,  there  being  many  villages  in  the  State  in  which  prop- 
erty insured  by  the  defendant  had  no  fire  department  or  fire 
companies."  The  whole  amount  paid  was  $4,036.65.  The 
superintendent  claimed  that  defendant  was  liable  to  pay  to 
the  State  three  per  cent  on  the  gross  sum  received  by  it  for 
premiums  on  State  business  during  the  year  aforesaid,  which 
percentage  would  amount  to  $5,885.10,  less  the  sum  so  paid. 

Leslie  W.  RitaseU^  attorney-general,  for  appellant.  The 
legislature  has  the  power  to  impose  upon  foreign  corporations 
doing  business  in  this  State  such  terms  for  the  privilege  granted 
as  it  may  deem  proper.  (Liverpool  Ins.  Co.  v.  Mass,,  10  Wall. 
566  ;  Bank  of  Augusta  v.  Earl,  13  Pet.  586  ;  Fire  DepH  v. 
Noble,  3  E.  D.  Smith,  440, 452 ;  Fire  DepH  v.  Wrighl,  id.  453 ; 
People  V.  hrday,  20  Barb.  68 ;  Paul  v.  Yirginia^  8  Wall. 
168  ;  Nathan  v.  Louisiana,  8  How.  73 ;  Ducat  v.  Chicago,  10 
Wall.  410;  0<mner  v.  EllioU,  18  How.  [U.  S.]  591.)  A  State 
may,  in  its  discretion,  prohibit  foreign  corporations  from  exer- 
cising their  corporate  privileges  within  its  jurisdiction.  They 
are  not  citizens  within  the  meaning  of  section  2,  article  4  of  the 
Constitution  of  the  United  States,  which  provides  that  "  the 
citizens  of  each  State  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States,"  and  their  right  to 
do  business  in  foreign  States  depends  upon  the  assent  of  those 
States  which  may  be  given  on  such  terms  as  they  please. 
{Paul  V.  Virginia,  8  Wall.  168  ;  St  Louis  v.  Wehrmig,  46 
111.  392;  48  id.  172;  92  id.  399;  94  id.  364;  Slaughter- 
House  Cases,  16  Wall.  36,  81.)  The  license  to  do  business 
being  a  favor  and  not  a  right,  the  proffer  of  the  terms,  though 
those  terms  could  not  be  compelled  because  interfering  with  the 
privilege  of  the  citizen,  once  accepted,  makes  the  conditions  bind- 
ing on  the  corporation,  as  constitutional  rights  created  for  personal 
benefit  may  be  waived.  {Embury  v.  Connor,  3  Comst.  51 1 ;  Sher- 
man V.  McKean,  38  X.  Y.  267 ;  PhyU  v.  Eimer,  45  id.  103.) 
And  having  waived  the  privilege  the  corporation  will  be  estopped. 
(  Vose  V.  Cochrqfi,  44  K.  Y.  415 ;  Cancend  v.  People,  18  id. 
128;  Morse  v.  home  Ins.  Co.,  30  Wis.  496;  20  Wall.  445; 
SicKBLs — Vol.  XL VII.      40 
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StaiSj  ex  rel,  Drake j  v.  Doyle^  40  Wis.  175  ;  StaUy  ex  rd,  Con- 
tinental  Co.y  v.  DoylSj  id.  220 ;  Doyle  v.  Oontinental  Co.y  94 
U.  S.  535.)  The  object  of  this  tax  is,  under  section  20,  article 
^f  of  the  Constitution,  sufficiently  designated.  (2  R.  S.  [7th 
ed.]  1447,  §  7 ;  People  v.  Nat.  F.  Ins,  Co.  of  N.  F.,  27  Hun, 
188 ;  People,  ex  rd.  v.  Davenport,  25  id.  630-632 ;  Mut.  Ins. 
Co.  V.  Mayor,  5  Sandf .  10 ;  affirmed,  8  N.  Y.  24 ;  People,  ex 
rd.  V.  Supervisors,  17  id.  235  ;  People,  ex  rd.  v.  Supervisors, 
27  Barb.  575-583,  note  a.)  The  court  below  erred  in  deciding 
that  the  act  of  1875  was  unconstitutional,  in  that  it  was  an  im- 
proper delegation  of  legislative  power.  {Bank  of  Rome  v. 
VU.  of  Home,  18  N.  Y.  38 ;  Stainn  v.  Town  of  Genoa,  23 
id.  439 ;  Clarke  v.  City  of  Rochester,  28  id.  606 ;  Bank  of 
Chenango  v.  Brown,  26  id.  467 ;  Matter  of  Gilbert  El.  Ry. 
Co.,  70  id.  361,  374 ;  VU.  of  GloversviOe  v.  EoweU,  id.  287 ; 
Home  Ins.  Co.  v.  Swigert,  MSS.  opinion ;  Locke's  Appeal,  72 
Pe'nn.  St.  491 ;  Kerrigan  v.  Force,  68  N.  Y.  381.)  The  law 
of  1881,  which  is  confessedly  a  substitute  for  the  former 
methods  of  State  taxation,  does  not  affect  any  tax  which  those 
former  methods  did  not  affect.  {People,  ex  rel.  v.  Davenport,  25 
Hun,  630,  632 ;  Ct.  of  Appeals,  MSS.,  March  13,  1883 ;  2  R. 
S.  [7th  ed.]  1447,  §  7.) 

Joseph  H.  Choate  for  respondent.  The  act  of  1865  is  void, 
because  it  involves  an  improper  delegation  Qf  legislative  power. 
{Clark  V.  Port  of  Mobile,  10  Ins.  Law  Jour.  361.)  The  legis- 
lature neither  must  nor  can  transfer  the  power  of  making  laws 
to  anybody  else,  or  place  it  anywhere  but  where  the  people 
liave.  (2  Locke  on  Civ.  Gov.  [ed.  1766]  273;  Cooley  on 
Taxation,  48;  Barlow  v.  Ilimrod,  8  N.  Y.  483;  Bradley 
V.  Baxter,  15  Barb.  122;  Thome  v.  Cramer,  id.  112;  Foss  v. 
City  qf  Chicago,  56  111.  354.)  The  act  in  question  is  in  direct 
conflict  with  article  7,  section  13,  of  the  Constitution  of  1846, 
which  provides  that  every  law  which  continues,  imposes  or  re- 
vives a  tax  shall  distinctly  state  the  tax  and  the  object  to 
which  it  is  to  be  applied,  and  it  shall  not  be  sufficient  to  refer 
to  any  other  law  to  fix  such  tax  or  object.     (Cooley  on  Taxa- 
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tion,  397.)  The  act  of  1863  is  in  direct  coaflict  with  the 
first  section  of  the  fourteenth  amendment  of  the  Constitution 
of  the  United  States.  {Missouri  v.  Lewis^  101  XJ.  S.  22 ; 
Pearson  v.  City  of  Portland*^  69  Me.  278  ;  Qity  of  Portland 
V.  Oity  of  Bangor^  65  id.  120;  Northtoestem  F.  Co,  v.  Tovm 
of  Hyde  Park^  3  Bias.  480 ;  Bank  of  U.  S.  v.  DevereuXj  5 
Cranch,  61 ;  Detroit  y.  D.  i&JT.  P.  P.  Co.,  43  Mich.  140,  147 ; 
JV.  T.  C.  cfe  K  P.  P.  P.  Co.  V.  Met.  GtisL.  Co.,  63  N.  Y.  326  ; 
Matter  of  Poch.  Water  Co.,  66  id.  413 ;  County  of  San  Mateo 
V.  So.  Poo.  P.  P.  Co.,  13  Fed.  Rep.  722.)  The  legislative 
department  has  not  unlimited .  power  to  prescribe  a  class,  or 
what  companies  shall  constitute  a  class;  classification  must  be 
with  equal  protection  to  all  under  the  same  circumstances. 
{Bureau  Co.  v.  Chicago,  etc.,  P.  P.  Co.,  44  111.  229 ;  AU- 
hands  V.  Tlie  People,  82  id.  234 ;  Hughes  v.  City  of  Cairo, 
92  id.  339  ;  Cooley  on  Taxation,  128.) 

FiNOH,  J.  The  legislation  of  the  State  relating  to  foreign 
insurance  companies  is  challenged  on  this  appeal  as  a  violation 
of  constitutional  right.  The  act  of  1875  (Chap.  60)  in  substance 
provides,  that  an  insurance  corporation  of  another  State,  seek- 
ing to  do  business  here,  shall  pay  to  the  superintendent  of  the 
insurance  department  for  taxes,  fines,  penalties,  certificates  of 
authority,  license  fees  and  otherwise,  an  amount  equal  to  that 
imposed  by  the  State  of  its  origin  upon  companies  of  this 
State  seeking  to  do  business  there,  when  such  amount  charged 
is  greater  than  our  own.  The  evident  pni-pose  of  the  act  is  to 
treat  the  corporations  of  another  State  seeking  to  transact 
business  here  precisely  as  such  other  State  should  treat  our 
own  corporations  seeking  to  do  business  there.  It  rests  upon 
the  idea  that  the  comity  due  from  one  State  to  another  is  not 
required  to  be  more  than  equal  and  reciprocal,  and  what  is 
wliolly  matter  of  privilege  may  be  granted  or  withheld  upon 
conditions. 

This  legislation  is  assailed,  first,  upon  the  ground  that  it  is 
an  unlawful  delegation  of  the  legislative  power,  and  the  Gen- 
eral Term  have  so  held  upon  the  authority  of  Barto  v.  Himr 
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rod  (S  N.  T.  483).     We  do  not  think  that  case  at  all  decisive 
of  this.    What  was  there  denominated  the  school  law  came 
from  the  hands  of  the  legislature,  not  as  a  law,  but  as  a  propo- 
sition.   Whether  it  should  be  a  law  or  not  was  precisely  the 
question  submitted  to  the  popular  vote.     The  legislature  pro- 
posed the  law,  but  left  it  to  the  people  to  enact.     The  process 
carried  out  and  applied  to  all  bills  would  have  resulted  in  a 
complete  abdication  bythe  senate  and  assembly  of  their  au- 
thority and  functions.    Instead  of  making  laws  they  would . 
simply  have  suggested  tliem,  reported  them  for  consideration, 
but  left  the  judgment  upon  them,  the  determination  of  their 
expediency  and  wisdom,  to  an  authority  outside  of  their  own. 
As  to  the  school  law,  the  people  were  made  the  legislature,  and 
left  to  decide  whether  the  bill  proposed  should  or  should  not 
become  a  law.     This  court  held  that  the  legislature,  under  the 
Constitution,  could  not  so  delegate  its  power,  but  was  bound 
to  determine  for  itself  the  expediency  of    the  measure,  and 
either  enact  or  reject  it.     But  notliing  in  that  decision  denied 
to  the  legislature  the  right  to  pass  a  law   whose  operation 
might  depend  upon,  or  be  affected  by,  a  future  contingency. 
The  opinions  expressly  conceded  the  existence  of  such  power. 
It  was  not  denied  that  a  valid  statute  may  be  passed  to  take 
effect  upon  the  happening  of  some  fifture  event,  certain  or 
imcertain.    And  this  was  said  as  to  the  character  of  such 
event,  viz.:  "The  event  or  change  of  circumstances  on  which 
a  law  may  be  made  to  take  effect  must  be  such  as,  in  the  judg- 
ment of  the  legislature,  affects  the  expediency  of  the  law;  an 
event  on  which  the  expediency  of  the  law  in  the  judgment  of 
the  law-makers  depends.     On  this  question  of  expediency  the 
legislature  must  exercise  its  own  judgment  definitively  and 
finally."     The  statute  before  us  fully  answers  this  description. 
It  came  from  the  hands  of  the  legislature  a  complete  and  per- 
fect law,  having  at  once  a  binding  force  of  its  own,  and  de- 
pendent upon  no  additional  consent  or  action  for  its  vitality  ^ 
and  existence.     The  question  of  expediency  involved  in  it 
was  not  delegated  to  any  other  tribunal,  but  settled  definitively 
and  finally  by  the  legislature  itself.     It  determined,  as  a  con- 
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clufiion  proper  and  expedient,  that  foreign  insurance  companies, 
as  the  price  of  admission  to  our  territory,  should  pay  in  taxes, 
license  fees  and  the  like  precisely  what  the  States  which  created 
them  should  impose  upon  our  companies  in  excess  of  our  usual 
rates  as  the  price  of  admission  to  the  foreign  territory.     That 
was  the  whole  question  involved.     Nothing  else  in  the  pro- 
posed law  remained  to  be  settled  as  expedient  or  otherwise, 
and  that  question  the  legislature  determined  for  itself,  upon  its 
own  reasons  and  its  sole  responsibility.    Neither  the  law  nor  its 
expediency  depended  upon  the  legislation  of  another  State.    It 
remained  the  law  and  its  expediency  was  the  same,  whether 
other  States  legislated  or  not.     If  they  did,  the  contingency 
arose  which  the  law  stood  ready  to  meet ;  if  they  did  not,  it 
remained  none  the  less  the  law,  although  no  fact  occurred  to 
set  it  in  operation.    This  court  has  steadily  declined  to  push 
the  doctrine  of  Jiarto  v.  Himrod  beyond  the  point  which  it 
decided.     In  Bank  of  Home  v.  Village  of  Home  (18  N.  Y. 
39)  we  sustained  as  constitutional  an  act  conferring  upon  muni- 
cipal authorities  certain  powers  not  to  be  exercised  until  the 
act  had  been  approved  by  two-thirds  of  the  tax  payers.     The 
distinction  taken  was  that  the  law  took  effect  immediately,  and 
conferred  the  necessary  power,  but  did  not  compel  the  village 
to  act  under  it  unless  the  tax  payers  so  determined.     The  law 
was  complete,  although  its  operation  depended  upon  a  con- 
tingency, which  miglit  or  might  not  happen.     A  similar  dis- 
tinction was  taken  in  other  cases.     {Starin  v.  Town  of  Qenoa^ 
23  N.  Y.  439 ;  Bank  of  Chena/ngo  v.  Brown,  26  id.  467 ; 
Clarke  v.  City  of  Rochester^  28  id.  605.)    While  there  were 
differences  of  opinion  in  these  cases  as  to  the  precise  grounds 
which  distinguished  them  from  Barto  v.  Jlirarody  there  was 
an  entire  concurrence  in  the  construction  put  upon  the  latter 
case,  a  construction  which  makes  it  inapplicable  to  the  statute 
under  consideration. 

But  it  is  argued  that  this  act  offends,  although  not  in  the 
same  manner  as  the  school  law,  by  leaving  the  amount  of  the 
tax  or  fine  to  tlie  legislative  discretion  of  another  State.  The 
argument  is,  that  the  nature  of   the  attempted  legislation  is 
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vicious ;  tliat  what  tlie  amount  of  a  tax,  line,  penalty  or  licenee 
shall  be  is  eeeentially  the  direct  and  immediate  effect  of  etatatoiy 
enactment;  that  the  act  inqiieBtion  does  not  determine  it;  that 
it  remits  it  to  the  legislature  of  another  State  by  its  enactments 
to  create  or  change  tlie  tax.  Autlionty  for  this  criticisni  is 
found  in  a  decision  in  Alabama  {Clark  db  Murretl  v.  Ths  Port 
of  Mobile^  10  Ine.  Law  Jonr.)  and  in  one  in  Indiana  (id.  361). 
But  the  whole  argument  rests  on  the  single  point  that  the 
amount  of  the  tax  or  fine  imposed  is  not  definitely  fixed  by 
the  terms  of  the  statute,  but  depends  above  a  certain  rate  npon 
foreign  legislation.  Is  it  true  that  a  fine  or  tax  cannot  be  im- 
posed unless  its  amount  bo  stated  in  the  law?  And  that,  if 
left  to  be  determined  by  some  other  tribunal,  thereby  the  leps- 
lative  power  has  been  delegated?  Laws  define  a  multitude  of 
forbidden  acts  and  impose  fines  and  penalties  not  exceeding 
certain  amomits,  but  below  those  amounts  left  wholly  uncer- 
tain and  committed  to  the  discretion  and  judgment  of  judicial 
officers  or  tribunals.  It  is  quite  certain,  therefore,  that  the 
legislature  does  not  abdicate  its  fimctions  and  delegate  its  an- 
thority  when  it  imposes  a  fine  or  penalty  without  itself  fixing 
the  amount,  or  when  it  leaves  it  to  be  fixed  by  some  other  tri- 
bunal. Bat  in  the  statute  before  us  nothing  is  left  to  any- 
body's discretion.  That  is  certain  which  can  be  rendered 
certain,  and  the  act  fixes  the  tax  by  reference  to  an  ex- 
trinsic fact  which  determines  its  amoimt  in  excess  of  a  fixed 
and  established  rate.  Because  that  extrinsic  fact  is  the  l^sla- 
tion  of  another  State,  it  does  not  follow  that  the  I^islative 
discretion  of  such  other  State  is  in  any  manner  sabstituted  for 
onr  own.  The  opinion  in  the  case  decided  in  Alabama  turns 
upon  what  appears  to  ns  to  be  this  error.  It  asserts  tliat  the 
law  of  which  it  speaks  "  authorizes  in  effect  the  legislature 
of  Mississippi,  speaking  through  its  statutes,  which  are  the 
subjects  of  extrinsic  proof  and  not  of  judicial  knowledge 
in  our  courts,  to  fix  by  kw  the  amount  which  the  treasurer 
of  Alabama  shall  demand  of  appellants  as  a  license  tax  to  do 
basineae  in  this  State."  A  similar  inference  from  our  own 
statute  is  pressed  upon  us  in  the  case  at  bar.    But  if,  when  our 
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statute  waa  passed,  there  had  been  in  existence  a  law  of  Penn- 
sylvania, imposing;  upon  New  York  companies  a  license  fee  of 
three  per  cent,  and  because  of  that  fact  our  legislature  Lad 
enacted  that  all  Pennsylvania  companies  should  pay  a  license 
fee  of  three  per  cent,  would  that  law  liave  been  a  delegation 
of  legislative  anthority  to  the  State  of  Pennsylvania?  Most 
clearly  not,  although  tho  fact  of  the  foreign  law  lay  at  the, 
foundation  of  our  legislative  judgmeot  and  discretion.  And 
if,  within  a  month,  the  foreign  law  changed  the  impost  to  four 
per  cent,  and  our  own  legislature,  again  ascertaining  the  fact, 
and  becanse  of  it  should  change  our  tax  to  four  per  cent,  would 
that  be  Pennsylvania  legislation  and  not  our  own )  And  what 
would  be  certainly  constitntictfial  if  done  seriatim,,  by  several 
and  separate  acts,  does  it  become  unconstitutional  when  the 
same  precise  and  identical  resnlt,  founded  upon  exactly  the 
same  legislative  discretion,  is  accomplished  by  one  ?  If  so,  a 
grave  constitutional  question  is  made  to  turn  upon  the  bare 
form  instead  of  the  substance  of  legislative  action.  It  seems 
to  ns  that  the  whole  difficulty  arises  from  a  failure  to  regard 
the  foreign  law,  relatively  to  our  own  legislation,  as  simply  and 
purely  an  extrinsic  and  contingent  fact.  Such  fact,  like  any 
other,  may  justly  influence  and  even  occasion  legislative  action, 
withont  at  all  changing  its  nature,  destroying  its  discretion  or 
abridging  its  duties  or  its  judgment.  Most  laws  are  made  to 
meet  future  facts.  They  are  complete  when  passed,  but  sleep 
until  the  contingency  contemplated  sets  them  in  operation.  A 
law  which  defines  and  punishes  murder  is  none  the  less  com- 
plete and  authoritative  although  no  murder  be  committed,  and 
so  the  contingency  it  was  framed  to  meet  does  not  occur. 
Such  contingency  may  sometimes  be,  instead  of  a  certain  and 
definite  fact,  one  which  is  variable  and  changeable.  The  legisla- 
tion suited  to  such  a  fact  and  adapted  to  such  a  future  emergency 
may  properly  recognize  its  movable  character,  and  be  itself 
made  flexible  to  the  changing  emergency,  and  this  very  charac- 
teristic is  the  prodnct  of  legislative  will  and  discretion  rather 
than  a  surrender  of  it.  If  a  foreign  nation  should  impose 
upoD  American  shipping  onerous  and  severe  harbor  dues,  with 
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vicious ;  tliat  what  the  atnoant  of  a  tax,  fine,  penalty  or  license 
shall  be  is  essentially  the  direct  and  immediate  effect  of  statutoiy 
enactment ;  that  the  act  in  qnestion  does  not  determine  it ;  tliat 
it  remits  it  to  the  legislature  of  another  State  by  its  enactments 
to  create  or  change  the  tax.  Authority  for  this  criticism  ie 
found  in  a  decision  in  Alabama  {Clark  db  MurreU  v.  The  Pert 
of  MobUe,  10  Ins.  Law  Jonr.)  and  in  one  in  Indiana  (id.  361). 
But  tlie  whole  argnment  rests  on  the  single  point  that  the 
amount  of  the  tax  or  fine  imposed  is  not  definitely  fixed  by 
the  terms  of  the  statute,  but  depends  above  a  certain  rate  upon 
foreign  legislation.  Is  it  true  that  a  fine  or  tax  cannot  be  im- 
posed unless  its  amount  be  stated  in  the  law?  And  that,  if 
left  to  be  determined  by  some  other  tribunal,  thereby  the  legis- 
lative power  has  been  delegated}  Laws  define  a  multitude  of 
forbidden  acts  and  impose  fines  and  penalties  not  exceeding 
certain  amounts,  but  below  those  amounts  left  wholly  uncer- 
tain and  committed  to  the  discretion  and  judgment  of  jndidal 
officers  or  tribunals.  It  is  quite  certain,  therefore,  that  the 
legislature  does  not  abdicate  its  functions  and  delegate  its  au- 
thority when  it  imposes  a  fine  or  penalty  without  itself  fixing 
the  amount,  or  when  it  leaves  it  to  be  fixed  by  some  other  tri- 
bunal. But  in  the  statute  before  us  nothing  is  left  to  any- 
body's discretion.  That  is  certain  which  can  be  rendered 
certain,  and  the  act  fixes  the  tax  by  reference  to  an  ex- 
trinsic fact  which  determines  its  amount  in  excess  of  a  fixed 
and  established  rate.  Because  that  extrinsic  fact  is  the  l^sla- 
tion  of  another  State,  it  does  not  follow  that  the  legislative 
discretion  of  such  other  State  is  in  any  manner  substituted  for 
our  own.  The  opinion  in  the  case  decided  in  Alabama  turns 
upon  what  appears  to  us  to  be  this  error.  It  asserts  that  the 
law  of  which  it  speaks  "  authorizes  in  effect  the  legislature 
of  MissisBippi,  speaking  through  its  statutes,  which  are  the 
subjects  of  extrinsic  proof  and  not  of  judicial  knowledge 
in  our  courts,  to  fix  by  kw  the  amount  which  the  treasurer 
of  Alabama  shall  demand  of  appellants  as  a  license  tax  to  do 
business  in  this  State."  A  similar  inference  from  onr  own 
statute  is  pressed  upon  us  in  the  case  at  bar.     But  if,  when  our 
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Btatnte  was  passed,  there  had  been  in  existence  a  law  of  Fenn- 
Bylvania,  imposing  upon  New  York  companies  a  license  fee  of 
tliree  per  cent,  and  because  of  tbat  fact  our  legislature  had 
enacted  that  all  Pennsylvania  companies  should  pay  a  license 
fee  of  three  per  cent,  would  that  law  have  been  a  delegation 
of  legislative  authority  to  the  State  of  Pennsylvania^  Most 
clearly  not,  although  tlio  fact  of  the  foreign  law  lay  at  tlie, 
foundation  of  our  legislative  judgment  and  discretion.  And 
if,  within  a  month,  the  foreign  law  changed  the  impost  to  four 
per  cent,  and  oar  own  legislature,  again  ascertaining  the  fact, 
and  because  of  it  should  change  our  tax  to  four  per  cent,  would 
that  be  Pennsylvania  legisUtion  and  not  onr  own  ?  And  what 
would  be  certainly  constitntional  if  done  seriatim,  by  several 
and  separate  acts,  does  it  become  unconstitutional  when  the 
same  precise  and  identical  result,  founded  upon  exactly  the 
same  legislative  discretion,  is  accomplished  by  one?  If  so,  a 
grave  constitutional  question  is  made  to  turn  upon  the  bare 
form  instead  of  the  substance  of  legislative  action.  It  seems 
to  na  that  the  whole  difficulty  arises  from  a  failure  to  regard 
the  foreign  law,  relatively  to  our  own  legislation,  as  simply  and 
pnrely  an  extrinsic  and  contingent  fact.  Such  fact,  like  any 
other,  may  justly  influence  and  even  occasion  legislative  action, 
without  at  all  changing  its  nature,  destroying  its  discretion  or 
abridging  its  duties  or  its  judgment.  Most  laws  are  made  to 
meet  future  facts.  They  are  complete  when  passed,  but  sleep 
nntil  the  contingency  contemplated  seta  them  in  operation.  A 
law  whicli  defines  and  punishes  murder  is  none  the  less  com- 
plete and  autlioritative  although  no  murder  be  committed,  and 
BO  the  contingency  it  was  framed  to  meet  does  not  occur. 
Such  contingency  may  sometimes  be,  instead  of  a  certain  and 
definite  fact,  one  which  is  variable  and  changeable.  The  legisla- 
tion suited  to  such  a  fact  and  adapted  to  such  a  future  emergency 
may  properly  recognize  its  movable  character,  and  be  itself 
made  flexible  to  the  changing  emergency,  and  this  very  charac- 
teristic is  the  product  of  legislative  will  and  discretion  rather 
than  a  surrender  of  it.  If  a  foreign  nation  should  impose 
upon  American  shipping  onerous  and  severe  harbor  dues,  with 
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;  tliat  what  tile  amoant  of  a  tax,  fine,  penalty  or  liceiiee 
shall  be  is  eesentially  the  direct  and  immediate  effect  of  statutory 
enactment;  that  the  act  in  question  does  not  determine  it;  that 
it  remits  it  to  the  legislature  of  another  State  by  its  enactments 
to  create  or  change  the  tax.  Anthority  for  this  criticism  is 
fonnd  in  a  decision  in  A\3bzmA{0laT/cdl!  Murretlv.  The  Port 
of  Mobile,  10  Ine.  Law  Jour.)  and  in  one  in  Indiana  (id.  361). 
Bnt  the  whole  argument  rests  on  the  single  point  that  the 
amount  of  the  tax  or  fine  imposed  is  not  definitely  fixed  by 
the  terms  of  the  statute,  but  depends  above  a  certain  rate  apon 
foreign  legislation.  Is  it  trne  that  a  fine  or  tax  cannot  be  im- 
posed unless  its  amount  bo  stated  in  the  law?  And  that,  if 
left  to  be  dotemuned  by  some  other  tribunal,  thereby  the  legis- 
lative power  has  been  delegated?  Laws  define  a  multitude  of 
forbidden  acts  and  impose  fines  and  penalties  not  exceeding 
certain  amounts,  but  below  thoee  amounts  left  wholly  uncer- 
tain and  committed  to  the  discretion  and  judgment  of  judidal 
officers  or  tribunals.  It  is  quite  certain,  therefore,  that  the 
legislature  does  not  abdicate  its  f  nnctions  and  delegate  its  au- 
thority when  it  imposes  a  fine  or  penalty  without  itself  fixing 
the  amount,  or  when  it  leaves  it  to  be  fixed  by  some  other  tri- 
bunal. But  in  the  statute  before  us  nothing  is  left  to  any- 
body's discretion.  That  is  certain  which  can  be  rendered 
certain,  and  the  act  fixes  the  tax  by  reference  to  an  ex- 
trinsic fact  which  determines  its  amount  in  excess  of  a  fixed 
and  established  rate.  Because  that  extrinsic  fact  is  the  legisla- 
tion of  another  State,  it  does  not  follow  that  the  legislative 
discretion  of  such  other  State  is  in  any  manner  substituted  for 
our  own.  The  opinion  in  the  case  decided  in  Alabama  turns 
upon  what  appears  to  ua  to  be  this  error.  It  asserts  tliat  the 
law  of  which  it  speaks  "  authorizes  in  effect  the  legislature 
of  Mississippi,  speaking  through  its  statutes,  which  are  the 
subjects  of  extrinsic  proof  and  not  of  judicial  knowledge 
in  our  courts,  to  fix  by  law  the  amoatit  which  the  treasurer 
of  Alabama  shall  demand  of  appellants  as  a  license  tax  to  do 
business  in  this  State."  A  similar  inference  from  onr  own 
statute  is  pressed  upon  us  in  the  case  at  bar.    But  if,  when  our 
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statute  was  paaeed,  there  had  been  in  existence  a  law  of  Penn- 
sylvania, imposing  npou  New  York  companies  a  license  fee  of 
three  per  cent,  and  because  of  that  fact  our  legislature  bad 
enacted  that  all  Pennsylvania  companies  should  pay  a  license 
fee  of  three  per  cent,  M-oiild  that  law  have  been  a  delegation 
of  legialatiro  authority  to  the  State  of  Pennsylvania?  Most 
clearly  not,  although  the  fact  of  the  foreign  law  lay  at  the, 
foandation  of  our  legislative  judgment  and  discretion.  And 
if,  within  a  month,  the  foreign  law  changed  the  impost  to  fuur 
per  cent,  and  orir  own  legislature,  again  ascertaining  the  fact, 
and  because  of  it  should  change  our  tax  to  four  per  cent,  would 
that  be  Pennsylvania  legislation  and  not  our  own  ?  And  what 
would  be  certainly  constitutional  if  done  seriaHm,  by  several 
and  separate  acts,  does  it  become  nnconetitutional  when  the 
same  precise  and  identical  result,  founded  upon  exactly  the 
same  legislative  discretion,  is  accomplished  by  one  ?  If  so,  a 
grave  constitutional  qncstion  is  made  to  tnm  upon  the  bare 
form  instead  of  the  substance  of  legislative  action.  It  seeins 
to  us  that  the  whole  difficulty  arises  from  a  failure  to  regard 
the  foreign  law,  relatively  to  our  own  legislation,  as  simply  and 
purely  an  extrinsic  and  contingent  fact.  Such  fact,  like  any 
other,  may  justly  influence  and  even  occasion  legislative  action, 
without  at  all  changing  its  nature,  destroying  its  discretion  or 
abridging  its  duties  or  its  judgment.  Most  laws  are  made  to 
meet  future  facts.  They  are  complete  when  passed,  but  sleep 
until  the  contingency  contemplated  sets  them  in  operation.  A 
law  which  defines  and  pnnishoB  murder  is  none  the  less  com- 
plete and  autlioritative  although  no  murder  be  committed,  and 
so  the  contingency  it  was  framed  to  meet  does  not  occur. 
Such  contingency  may  sometimes  be,  instead  of  a  certain  and 
.definite  fact,  one  which  is  variable  and  changeable.  The  legisla- 
tion suited  to  such  a  fact  and  adapted  to  such  a  future  emergency 
may  properly  recognize  its  movable  character,  and  be  itself 
made  flexible  to  the  changing  emergency,  and  this  very  charac- 
teristic is  the  product  of  legislative  will  and  discretion  rather 
than  a  surrender  of  it.  If  a  foreign  nation  should  impose 
upon  American  shipping  onerous  and  severe  harbor  dues,  with 
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vicious ;  tliat  what  the  ainonnt  of  a  tax,  fine,  penalty  or  license 
shall  be  is  essentially  tlie  direct  and  immediate  effect  of  statutory 
enactment;  that  the  act  in  qneetioD  does  not  determine  it;  that 
it  remits  it  to  the  legislature  of  another  State  by  its  enactments 
to  create  or  change  the  tax.  Authority  for  this  criticism  is 
found  in  a  decision  in  Alabama  {Clark  tfc  Murrell  v.  The  Port 
qf  Mobile,  10  Ins.  Law  Jonr.)  and  in  one  in  Indiana  (id.  361). 
But. the  whole  argument  rests  on  the  single  point  that  the 
amount  of  the  tax  or  fine  imposed  is  not  definitely  fixed  by 
the  terms  of  the  statute,  but  depends  above  a  certain  rate  upon 
foreign  legislation.  Is  it  true  that  a  fine  or  tax  cannot  be  im- 
posed unless  its  amount  bo  stated  in  the  lawl  And  that,  if 
left  to  be  determined  by  some  other  tribunal,  thereby  the  legis- 
lative power  has  been  delected  J  Laws  define  a  multitude  of 
forbidden  acts  and  impose  fines  and  penalties  not  exceeding 
certain  amounts,  but  below  those  amounts  left  wholly  uncer- 
tain and  committed  to  the  discretion  and  judgment  of  judidal 
officers  or  tribnnals.  It  is  quite  certain,  therefore,  that  the 
legislature  does  not  abdicate  its  functions  and  delegate  its  au- 
thority when  it  imposes  a  fine  or  penalty  without  itself  fixing 
the  amount,  or  when  it  leaves  it  to  be  fixed  by  some  other  tri- 
bunal. But  in  the  statute  before  us  nothing  is  left  to  any- 
body's discretion.  That  is  certain  which  can  be  rendered 
certain,  and  the  act  fixes  the  tax  by  reference  to  an  ex- 
trinsic fact  which  determines  its  amount  in  excess  of  a  fixed 
and  established  rate.  Because  that  extrinsic  fact  is  the  l^sla- 
tion  of  another  State,  it  does  not  follow  that  the  legislative 
discretion  of  such  other  State  is  in  any  manner  substituted  for 
our  own.  The  opinion  in  the  case  decided  in  Alabama  turns 
upon  what  appears  to  us  to  be  this  error.  It  asserts  that  the 
law  of  which  it  speaks  "authorizes  in  effect  the  legislature 
of  Mississippi,  speaking  through  its  statutes,  which  are  the 
subjects  of  extrinsic  proof  and  not  of  judicial  knowledge 
in  our  courts,  to  fix  by  law  the  amount  which  the  treasurer 
of  Alabama  shall  demand  of  appellants  as  a  license  tax  to  do 
bnsinees  in  this  State."  A  similar  inference  from  our  own 
statute  is  pressed  upon  us  in  the  case  at  bar.     But  if,  when  our 
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Btatute  waa  passed,  there  had  been  in  existence  a  law  of  Penn- 
Bylvania,  imposing  npon  New  York  companies  a  license  fee  of 
three  per  cent,  and  because  of  that  fact  our  logislattire  had 
enacted  that  all  Pennsylvania  companies  should  pay  a  license 
fee  of  three  per  cent,  would  that  law  liave  been  a  delegation 
of  legislative  authority  to  the  State  of  Pennsylvania?  Most 
clearly  not,  although  the  fact  of  the  foreign  law  lay  at  the, 
foundation  of  our  legislative  judgment  and  discretion.  And 
if,  within  a  month,  the  foreign  law  changed  the  impost  to  four 
per  cent,  and  our  own  legislature,  again  ascertaining  the  fact, 
and  because  of  it  should  change  our  tax  to  four  per  cent,  would 
that  be  Pennsylvania  legislation  and  not  our  own  i  And  what 
wouM  be  certainly  constitutional  if  done  aeriatim,  by  several 
and  separate  acts,  does  it  become  unconstitntioual  when  the 
same  precise  and  identical  result,  founded  upon  exactly  the 
same  legislative  discretion,  is  accompliBhed  by  one  ?  If  so,  a 
grave  constitutional  question  is  made  to  turn  upon  the  bare 
form  instead  of  the  substance  of  legislative  action.  It  seems 
to  us  that  the  whole  difficulty  arises  from  a  failure  to  regard 
the  foreign  law,  relatively  to  our  own  legislation,  as  simply  and 
pnrely  an  extrinsic  and  contingent  fact.  Such  fact,  like  any 
other,  raay  justly  influence  and  even  occasion  legislative  action, 
without  at  all  changing  its  nature,  destroying  its  discretion  or 
abridging  its  duties  or  its  jndgment.  Most  laws  are  made  to 
meet  future  facts.  They  are  complete  when  passed,  but  sleep 
until  the  contingency  contemplated  sets  them  in  operation.  A 
law  which  defines  and  punishes  murder  is  none  the  less  com- 
plete and  authoritative  although  no  murder  be  committed,  and 
BO  the  contingency  it  was  framed  to  meet  does  not  occur. 
Such  contingency  may  sometimes  be,  instead  of  a  certain  and 
definite  fact,  one  which  is  variable  and  changeable.  The  legisla- 
tion suited  to  such  a  fact  and  adapted  to  such  a  future  emergency 
may  properly  recognize  its  movable  character,  and  be  itself 
made  flexible  to  the  changing  emergency,  and  this  very  charac- 
teriatie  is  the  product  of  legislative  will  and  discretion  rather 
than  a  surrender  of  it.  If  a  foreign  nation  should  impose 
upon  American  shipping  onerous  and  severe  harbor  dues,  with 
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vicious ;  that  wliat  the  amount  of  a  tax,  fine,  penalty  or  license 
shall  be  is  essentially  the  direct  and  immediate  effect  of  statutory 
enactment ;  that  the  act  in  question  does  not  determine  it ;  that 
it  remits  it  to  the  legislature  of  another  State  by  its  enactments 
to  create  or  change  the  tax.  Authority  for  this  criticism  is 
found  in  a  decision  in  Alabama  {Clark  db  Mxirrell  v.  The  Port 
of  Mobile^  10  Ins.  Law  Jour.)  and  in  one  in  Indiana  (id.  361). 
But. the  whole  argument  rests  on  the  single  point  that  the 
amount  of  the  tax  or  fine  imposed  is  not  definitely  fixed  by 
the  terms  of  the  statute,  but  depends  above  a  certain  rate  npon 
foreign  legislation.  Is  it  true  that  a  fine  or  tax  cannot  be  im- 
posed unless  its  amount  bo  stated  in  the  law  ?  And  that,  if 
left  to  be  determined  by  some  other  tribunal,  thereby  the  legis- 
lative power  has  been  delegated  ?  Laws  define  a  multitude  of 
forbidden  acts  and  impose  fines  and  penalties  not  exceeding 
certain  amounts,  but  below  those  amounts  left  wholly  uncer- 
tain and  committed  to  the  discretion  and  judgment  of  judicial 
officers  or  tribunals.  It  is  quite  certain,  therefore,  that  the 
legislature  does  not  abdicate  its  functions  and  del^ate  its  au- 
thority when  it  imposes  a  fine  or  penalty  without  itself  fixing 
the  amount,  or  when  it  leaves  it  to  be  fixed  by  some  other  tri- 
bunal. But  in  the  statute  before  us  nothing  is  left  to  any- 
body's discretion.  That  is  certain  which  can  be  rendered 
certain,  and  the  act  fixes  the  tax  by  reference  to  an  ex- 
trinsic fact  which  determines  its  amount  in  excess  of  a  fixed 
and  established  rate.  Because  that  extrinsic  fact  is  the  legisla^ 
tion  of  another  State,  it  does  not  follow  that  the  legislative 
discretion  of  such  other  State  is  in  any  manner  substituted  for 
our  own.  The  opinion  in  the  case  decided  in  Alabama  turns 
upon  what  appears  to  us  to  be  this  error.  It  asserts  that  the 
law  of  which  it  speaks  ^'  authorizes  in  effect  the  legislature 
of  Mississippi,  speaking  through  its  statutes,  which  are  the 
subjects  of  extrinsic  proof  and  not  of  judicial  knowledge 
in  our  courts,  to  fix  by  law  the  amount  which  the  treasurer 
of  Alabama  shall  demand  of  appellants  as  a  license  tax  to  do 
business  in  this  State."  A  similar  inference  from  our  own 
statute  is  pressed  upon  us  in  the  case  at  bar.    But  if,  when  our 
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statute  was  passed,  there  had  been  in  existence  a  law  of  Penn- 
sylvania, imposing  upon  New  York  companies  a  license  fee  of 
three  per  cent,  and  because  of  that  fact  our  legislature  had 
enacted  that  all  Pennsylvania  companies  should  pay  a  license 
fee  of  three  per  cent,  would  that  law  have  been  a  delegation 
of  legislative  authority  to  the  State  pf  Pennsylvania?  Most 
clearly  not,  although  the  fact  of  the  foreign  law  lay  at  the, 
foundation  of  our  legislative  judgment  and  discretion.  And 
if,  within  a  month,  the  foreign  law  changed  the  impost  to  four 
per  cent,  and  our  own  legislature,  again  ascertaining  the  fact, 
and  because  of  it  should  change  our  tax  to  four  per  cent,  would 
that  be  Pennsylvania  legislation  and  not  our  own  ?  And  what 
would  be  certainly  constitutictfial  if  done  seriatim^  by  several 
and  separate  acts,  does  it  become  unconstitutional  when  the 
same  precise  and  identical  result,  founded  upon  exactly  the 
same  legislative  discretion,  is  accomplished  by  one  ?  If  so,  a 
grave  constitutional  question  is  made  to  turn  upon  the  bare 
form  instead  of  the  substance  of  legislative  action.  It  seems 
to  us  that  the  whole  difficulty  arises  from  a  failure  to  regard 
the  foreign  law,  relatively  to  our  own  legislation,  as  simply  and 
purely  an  extrinsic  and  contingent  fact.  Such  fact,  like  any 
other,  may  justly  influence  and  even  occasion  legislative  action, 
without  at  all  changing  its  nature,  destroying  its  discretion  or 
abridging  its  duties  or  its  judgment.  Most  laws  are  made  to 
meet  future  facts.  They  are  complete  when  passed,  but  sleep 
until  the  contingency  contemplated  sets  them  in  operation.  A 
law  which  defines  and  punishes  murder  is  none  the  less  com- 
plete and  authoritative  although  no  murder  be  committed,  and 
BO  the  contingency  it  was  framed  to  meet  does  not  occur. 
Such  contingency  may  sometimes  be,  instead  of  a  certain  and 
.definite  fact,  one  which  is  variable  and  changeable.  The  legisla- 
tion suited  to  such  a  fact  and  adapted  to  such  a  future  emergency 
may  properly  recognize  its  movable  character,  and  be  itself 
made  flexible  to  the  changing  emergency,  and  this  very  charac- 
teristic is  the  product  of  legislative  will  and  discretion  rather 
than  a  surrender  of  it.  If  a  foreign  nation  should  impose 
upon  American  shipping  onerous  and  severe  harbor  dues,  with 
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a  view  of  crippling  our  commerce  and  gaining  for  itself  our 
carrying  trade,  and  because  of  this  Congress  should  pass  an  act 
imposing  upon  the  vessels  of  such  nation  coming  into  our 
ports  such  and  the  same  harbor  dues  as  by  their  laws  should 
be  at  the  time  charged  upon  our  shipping,  the  act  would  be  one 
of  retaliation ;  deliberately  intended  to  operate  according  to 
the  measure  of  the  foreign  law,  treated  as  an  existing  or  con- 
tingent fact ;  but  could  not  justly  be  said  to  amount  to  an  ab- 
dication by  Congress  of  its  legislative  discretion  and  judg- 
ment. 

Possibly  we  may  get  nearer  to  the  ultimate  point  of  the  ob- 
jection urged.  That  would  seem  to  be  that,  while  the  legisla- 
ture might,  by  a  series  of  separate  acts,  each  passed  because  of 
a  then  existing  foreign  law,  follow  its  changes,  yet  it  Cannot  do 
so  by  one  act  which  adopts  and  enacts  such  future  and  contin- 
gent mutations.  This  doctrine  requires  us  to  hold  that  a  law, 
so  framed  as  to  follow  and  recognize  the  changes  of  foreign 
legislation,  and  thereby  incorporate  such  changes  into  its  own 
operation,  is  a  delegation  of  the  legislative  power  and  there- 
fore inadmissible.  We  have  found  no  authority  for  such  a 
broad  and  general  proposition.  Wliat  has  been  said  upon  the 
subject  is  to  the  contrary,  except,  perhaps,  inferentially  by  the 
ruling  in  specific  cases.  In  State  v.  Parker  (26  Vt.  365) 
the  general  subject  was  discussed  and  it  was  said  :  "  If  the 
operation  of  a  law  may  fairly  bo  made  to  depend  upon  a  future 
contingency,  then,  it  makes  no  essential  difference  what  is  the 
nature  of  the  contingency,  so  it  be  an  equal  and  fair  one,  a 
moral  and  legal  one,  not  opposed  to  sound  policy,  (md  so  far 
connected  with  the  object  of  the  statute  as  not  to  be  a  mere  idls 
and  arbitrary  one^  And  it  was  added  :  "  One  may  find  any 
number  of  cases,  in  the  legislation  of  Congress,  where  statutes 
have  been  made  dependent  upon  the  shifting  character  of  the 
revenue  laws,  or  the  navigation  laws,  or  commercial  rales, 
edicts,  or  restrictions  of  other  countries."  How  true  this  is, 
and  how  dangerous  would  be  a  denial  of  the  power  to  legislate 
in  such  manner,  may  be  made  more  apparent  by  examples. 
The  non-intercourse  acts  of  the  three  years  beginning  with 
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1809  were  made  in  tenns  dependent  upon  the  action  of  France 
and  £ngland  toward  this  country,  and  were  to  be  revived  or 
revoked  according  to  the  course  of  the  foreign  law-,  the  effect 
of  which  was  to  be  determined  by  tlie  president  and  declared 
by  his  proclamation.  This  instance  is  eitod  in  BtUl  v.  Hi  ad 
(13  Gratt  90)  as  a  law  depending  upon  an  uncertain  future 
contingency,  and  an  objection  taken  in  the  Federal  courts  that 
the  power  of  legislation  was  transferred  to  the  president  was 
disregarded.  {Cargo  of  Brig  Aurora  v.  United  States^  7 
Cranch,  386.)  In  Williams  v.  Bank  of  Michigan  (7  Wend. 
540)  it  appeared  tliat  by  an  ordinance  of  Congress,  passed  in 
1787,  the  governor  and  judges  of  the  north-western  territory 
were  authorized  to  adopt  and  publish  in  the  district  such  laws 
of  the  original  States,  both  civil  and  criminal,  as  might  be  nec- 
essary and  best  suited  to  the  circumstances  of  the  district  In 
1805  Michigan  was  made  a  separate  territory  with  a  govern- 
ment "in  all  respects  similar"  to  that  provided  for  the  north- 
western territory.  Under  this  legislation  it  was  held  that  the 
governor  and  judges  of  Michigan  could  legally  incorporate  a 
banking  institution.  The  duty  of  making  laws  for  the  terri- 
tory was  saved  only  to  the  national  legislature  by  its  power  of 
disapproval.  Congress  has  legislative  power  over  the  forma- 
tion and  procedure  of  the  Federal  judiciary.  It  is  provided 
(§  914,  U.  S.  E.  S.)  that  the  practice,  pleadings,  and  forms  and 
modes  of  proc-eeding  in  civil  causes,  other  than  equity  and  ad- 
miralty causes,  in  the  Circuit  and  District  Courts  shall  conform 
as  near  as  may  be  to  those  existing  at  the  time  in  like  causes 
in  the  courts  of  record  of  the  State  within  which  such  Circuit 
and  District  Courts  are  held.  And  more  specifically  it  is  or- 
dained that  jurors  to  serve  in  the  Federal  courts  shall  have  the 
same  qualifications  and  be  entitled  to  the  same  exemptions,  and 
shall  be  designated  by  ballot,  lot  or  otherwise,  according  to  the 
mode  of  forming  such  juries  then  practiced  in  the  State  courts. 
Coming  to  our  own  legislation,  we  notice  that  affidavits  taken 
in  another  State  may  be  effectual  here  if  taken  before  any 
ofiicer  authorized  by  the  laws  of  such  State  to  take  affidavits. 
(3  K.  S.  [6th  ed.]  667,  §  27.)    A  deed  may  be  recorded  or 
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read  in  evidence  in  this  State  when  made  by  a  person  residing 
without  the  State  and  in  some  other  State  or  territory  if  proved, 
or  acknowledged  before  any  officer  "  authorized  by  the  laws 
thereof  "  to  take  the  proof  and  acknowledgment  of  deeds.  (2 
R.  S.  [6th  ed.]  114:0,  §  5.)  And  wills  of  personal  estate,  duly 
executed  by  persons  residing  out  of  tliis  State,  "  according  to 
the  laws  of  the  State  or  country  in  wliich  the  same  were 
made,"  may  be  proved  and  established  and  become  valid  and 
effectual  here.  These  illustrations  are  not  strictly  analogous, 
but  they  tend  to  show  how  a  law  may  be  made  to  fit  a  chang- 
ing event,  and  follow  it,  and  adjust  itself  to  it,  through  a 
series  of  future  mutations,  and  those,  too,  made  by  foreign 
legislation,  or  the  voluntary  action  of  other  bodies;  and  they 
indicate  also  the  dangers  of  forbidding  such  discretion.  But 
it  is  said  the  doctrine  thus  asserted  would  permit  one  State  to 
adopt  the  law  of  another  State  together  with  its  future 
changes  by  one  sweeping  enactment ;  and,  for  an  example,  that 
New  York  might  enact  that  the  rate  of  interest  here  for  the 
loan  of  money  should  be  such  and  the  same  as  that  which 
should  be  from  time  to  time  prescribed  by  the  law  of 
Maine.  These  are  seeming,  but  in  reality  false  analogies- 
They  are  pure  cases  cf  an  abdication  of  its  functions  by  the 
legislature  and  of  an  unwarranted  delegation  of  its  authority. 
But  that  is  so  because  there  is  no  dependent  or  causative"  con- 
nection between  the  domestic  and  the  foreign  law,  as  was  said 
in  StcUs  V.  Parlcer  {supra) ;  and  because,  as  was  explained  in 
Barto  V,  Himrod,  the  event  upon  which  the  law  is  made  to 
take  effect  is  not  one  on  which  the  expediency  of  the  law  in 
the  judgment  of  the  law-makers  depends.  In  other  words,  no 
legislative  judgment  is  involved.  Perhaps  we  can  test  the  dis- 
tinction in  another  way.  We  may  compare  the  law  as  to  in- 
terest above-mentioned,  and  the  one  before  us,  in  respect  to 
their  capacity,  to  1x5  debated  on  the  merits.  The  former  would 
have  no  merits  and  could  not  be  debated.  The  oulv  discussion 
oh  its  merits  would  be  in  Maine,  and  there  it  would  be  over  its 
law,  and  that  when  enacted  would  become  our  law.  The  de- 
bate upon  the  expediency  of  the  particular  rate  to  be  charged 
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would  be  all  there,  and  our  legislature  would  form  no  judg- 
ment upon  it  and  could  not  debate  it.  The  only  thing  they 
could  debate  would  be  whether  they  should  thus  abdicate  their 
own  judgment  and  authority.  But  the  law  before  us  could  be 
debated  on  the  merits,  and  passed  or  rejected  as  the  result  of 
legislative  judgment  and  discretion.  On  one  side  it  could  be 
argued  that  the  proposed  law  was  just  and  wise  ;  that  it  gave 
needed  protection  to  our  own  corporations  going  beyond  our  bor- 
ders ;  that  it  aimed  to  produce  equality  of  privilege ;  that  un- 
less the  legislature  remained  in  continual  session  the  law  most 
be  adjusted  to  meet  emergencies  occurring  during  its  recess ; 
that  the  bill  was  framed  to  meet  that  emergency  and  was  ex- 
pedient on  its  own  merits.  On  the  other  side  it  could  be  said 
that  the  measure  would  be  inherently  vicious  because  in  the 
nature  of  retaliation ;  and  a  change  might  be  made  in  the  for- 
eign State  which  we  should  be  reluctant  to  follow.  And  to 
this  the  reply  would  come  that  as  the  tax  involved  did  not 
touch  or  interfere  with  our  general  system  of  taxation,  and 
was  merely  a  license  fee  or  price  of  admission  to  our  jurisdic- 
tion, that  it  could  properly  be  adjusted  to  the  prices  charged, 
and  follow  them  whenever  in  excess  of  our  established  rates; 
and,  if  such  excess  should  be  taken  away  entirely,  precisely 
the  good  result  arrived  at  would  be  accomplished  ;  corpora- 
tions would  freely  pass  both  borders,  paying  only  the  equal 
rates  of  ordinar}^  and  just  taxation.  There  is  thus  developed 
the  clear  and  wide  difference  between  the  two  laws.  One  has 
merits  of  its  own ;  the  other  has  none.  The  expediency  of 
one  is  debatable ;  that  of  the  other  is  not.  The  one  is  en- 
acted because  of  the  foreign  law ;  the  other  only  according  to 
the  foreign  law.  The  one  is  passed  for  legislative  reasons  and 
out  of  a  legislative  discretion  which  the  foreign  law  and  its 
possible  mutations  engender ;  the  other  without  any  such  rea- 
sons and  with  no  reason  whatever,  but  only  through  trust  in  a 
foreign  reason.  It  seems  to  us  that  the  difference  is  plain  and 
decisive.  The  law  before  us  preserves  our  normal  and  ordi- 
nary rate  of  taxation  in  any  event  and  operates  only  when  the 
foreign  rate  rises  above  it,  and  canno.tbe  justly  held  unconstitu- 
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tional  as  involving  a  delegation  of  the  legislative  discretion.  We 
should  not  so  determine  except  in  a  very  clear  and  certain  case, 
and  be  careful  not  to  restrain  or  hamper,  without  obvious  ne- 
cessity, the  scope  and  range  of  the  legislative  authority.  Legis- 
lation which  retaliates  is  not  inevitably  vicious.  It  may  some- 
times be  just,  -and  often  be  necessai*y  and  even  indispensable. 
In  its  inherent  nature  it  is  founded  upon  and  adapts  itself  to 
the  foreign  law  as  a  fact  or  contingency  to  be  met.  In  any 
given  instance  it  may  be  wise  or  unwise,  but  we  are  not  ready 
to  adopt  a  doctrine  which  denounces  it  as  unconstitutional  be- 
cause it  openly  professes  and  declares  itself  to  be  precisely 
what  it  is,  and  fails  to  disguise  itself  in  the  form  of  separate 
acts  following  the  mutations  of  the  foreign  law  witliout  con- 
fessing the  fact.  And  that  such  legislation  is  not  necessarily 
vicious,  and  may  be  in  a  given  case  entirely  just  and  perfectly 
fair,  will  appear  as  wo  proceed  to  consider  some  further  ques- 
tions. 

A  second  objection  to  the  constitutionality  of  the  act  is 
founded  upon  article  14  of  the  Federal  Constitution,  and 
especially  upon  its  final  clause  which  commands  that  no  State 
shall  "  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  The  argument  here  takes  a  wide 
range,  and  touches  upon  questions  of  supreme  and  vital  im- 
portance as  to  the  relations  of  the  States  to  each  other,  and  of 
each  to  the  United  States.  Corporations  are  claimed  to  be 
"  persons "  within  the  meaning  and  protection  of  the  clause 
referred  to ;  its  force  and  operation  is  carried  beyond  the  limit 
indicated  by  the  emergency  from  which  it  sprang ;  and  it  is 
asserted  to  forbid  unequal  taxation  and  condemn  such  legisla- 
tion as  that  under  consideration.  But  we  think  these  grave 
questions  are  not  before  us,  and  the  clause  relied  upon  has  no 
application  to  the  rights  of  the  defendant.  It  is  a  corporation, 
organized  and  existing  under  the  laws  of  Pennsylvania;  a 
creature  of  those  laws,  and  beyond  their  jurisdiction,  carrying 
its  corporate  life  and  existence  only  by  sufferance  and  upon  an 
express  or  implied  consent.  It  could  not  come  within  our 
jurisdiction,  or  transact  business  within  our  territory  except  by 
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our  pennission  either  express  or  implied.  The  right  of  a 
State  to  exclude  foreign  corporations  is  perfectly  settled  and 
not  open  to  debate.  {Paul  v.  Virginia^  8  Wall.  168 ;  Bank 
of  Av>gugta  v.  JEarle,  13  Pet.  586 ;  Liverpool  Ins.  Co,  v. 
MassachusetU,  10  Wall.  666 ;  Co.  of  San  Mateo  v.  S.  P.  R. 
Co.^  13  Fed.  Rep.  722,  Field,  J.)  Out  of  comity  between  the 
States  has  grown  a  right  founded  upon  implied  consent.  Where 
a  State  does  not  forbid,  or  its  public  policy,  as  evidenced  by  its 
statutes,  is  not  infringed,  a  foreign  corporation  may  trans- 
act business  within  its  boundaries  and  be  entitled  to  the  pro- 
tection of  its  laws.  But  this  right  is  still  founded  upon  consent 
which  is  implied  from  comity  and  the  absence  of  prohibition. 
But  a  State  may  prohibit.  This  State  did  prohibit  and  has 
steadily  continued  to  prohibit  the  transaction  of  business  within 
its  limits  by  foreign  fire  insurance  companies  except  upon  cer- 
tain express  terms  and  conditions.  By  the  act  of  1853  as 
amended  (2  R.  S.  [5th  ed.]  762,  §  54),  fire  insurance  compa- 
nies incorporated  by  any  other  State  were  forbidden  "  directly 
or  indirectly  to  take  risks  or  transact  any  business  of  insurance 
in  this  State,"  unless  upon  compliance  with  certain  specified 
conditions.  In  1871  (Chap.  388,  §  5)  the  prohibition  was  re- 
peated except  upon  the  fulfillment  of  all  the  requirements  of  the 
laws  then  in  force  together  with  those  named  in  that  act.  The 
law  now  under  consideration  was  then  in  force,  having  been 
passed  in  1865  (Chap.  694).  The  amendment  of  1875  simply 
added  a  provision  authorizing  the  superintendent  to  remit  cer- 
tain fees  and  charges.  The  situation  then  is  this :  The  State, 
having  the  power  to  exclude  foreign  corporations,  determines 
to  do  so  unless  they  will  submit  to  certain  conditions.  It 
meets  the  applicant  on  the  border,  forbidding  admission,  as  it 
has  a  right  to  do,  except  on  condition  that  it  will  fulfill  all  of 
the  requirements  of  our  statutes  relating  to  foreign  corpora- 
tions, one  of  which  is  the  very  law  here  assailed.  When  the 
corporation  comes  in  it  agrees  to  the  conditions.  They  become 
binding  by  its  assent.  The  tax  or  license  fee  charged  by  the 
act  of  1865  is  one  of  these  conditions.  It  is  imposed  as  the 
price  of  permission  to  come  within  the  jurisdiction,  and  not  as 
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a  tax  upon  one  already  within  the  jurisdiction.  The  four- 
teenth amendment,  therefore,  has  no  application.  It  can  apply 
to* foreign  insurance  companies  only  after  they  have  performed 
the  conditions  upon  which  they  are  entitled  to  admission.  Any 
other  view  of  the  case  involves  this  absurdity:  that  the  for- 
eign company  may  agree  to  pay  the  tax  charged  by  the  act  of 
1865  so  as  to  get  within  our  jurisdiction,  and  then  refuse  to 
pay  it  while  insisting  upon  the  right  to  remain.  It  cannot 
agree  to  conditions  as  the  price  of  admission,  and  after  having 
been  admitted  turn  around  and  dispute  them.  Even  if  the 
conditions  were  unconstitutional,  which  cannot  be  said  of  the 
terms  of  the  act  of  1865,  considered  as  conditions,  the  foreign 
company  could  waive  the  objection  {Ernbury  v.  Conner^  3 
N.  T.  51 1 ;  SJierman  v.  McKeoUy  38  id.  267 ;  Phyfe  v.  Eimer^ 
45  id.  103);  and  does  do  so  when  it  accepts  the  conditions 
by  coming  in  under  them,  and  is  estopped  from  raising  the 
question.  (  Yoae  v.  Cockcroft^  4A  N.  Y.  415.)  Even  where  the 
condition  was  a  violation  of  the  Federal  Constitution  and  the 
Supreme  Court  of  the  United  States  so  declared,  they  refused 
to  prevent  the  State  from  excluding  the  offending  company  and 
revoking  its  license.  {Doyle  v.  Continental  Ins.  Co.j  94  U.  S. 
535.)  By  that  process,  even  in  such  a  case,  obedience  could  be 
compelled,  at  the  peril  of  removal  from  the  State.  But  in  the 
case  before  us  the  condition  imposed  is  not  a  violation  of  the 
Federal  Constitution  upon  any  construction  of  the  final  clause 
of  the  fourteenth  article,  for  that  relates  wholly  to  persons 
within  the  jurisdiction,  already  there  in  fact  and  uf  right,  and 
their  treatment  thereafter,  and  not  at  all  to  the  terms  and  con- 
ditions on  which  alone  they  can  come  in.  This  view  of  the 
case  renders  of  no  importance  the  argument  founded  on  the 
word  "  tax,"  and  the  distinction  sought  to  be  drawn  between 
that  and  a  license  fee.  Grant  that  it  is  properly  denominated 
a  tax,  yet  the  payment  of  a  specific  tax  may  be  imposed  as 
a  condition  of  assent  to  fire  insurance  within  the  State,  and, 
as  we  have  seen,  has  been  so  imposed  by  express  and  positive 
law.  Its  nature  as  a  condition  precedent  is  not  altered  by  its 
name.     The  constitutional  difference  between   the  rights  of 
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non-resident  individuals  and  foreign  corporations  is  fundamen- 
tal and  apparent.  The  citizen  of  another  State  has  a  consti- 
tutional right  to  come  within  our  jurisdiction.  The  charter  of 
the  nation  has  secured  him  that  right,  and  we  cannot  exclude 
him  nor  clog  his  right  with  conditions,  unless  in  exceptional 
cases  under  the  police  power.  But  foreign  corporations,  arti- 
ficial beings,  the  product  of  a  law  not  our  own,  have  no  con- 
stitutional right  to  pass  their  own  borders  and  come  into  ours. 
The  Federal  Constitution  has  neither  granted  nor  secured  any 
such  right.  We  may  exclude  absolutely,  and  in  that  power  is 
involved  the  right  to  admit  upon  such  conditions  as  we  please. 
Until  they  are  within  our  jurisdiction,  the.  final  clause  of 
article  14,  byjts  own  terms,  does  not  apply.  While  they 
stand  at  the  door  bargaining  for  the  right  to  come  within,  they 
may  decline  to  come,  but  cannot  question  our  conditions  if 
they  do.  How  then  is  the  legislation  vicious  which  proposes 
to  treat  them  precisely  as  their  own  State  treats  our  corpora- 
tions similarly  situated?  Is  exact  equality  unfair?  Must  comity 
become  magnanimity  or  injustice?  If  M'C  owe  courtesy  to  sis- 
ter  States,  do  we  not  also  owe  protection  to  our  own  corpora- 
tions, formed  and  fostered  under  our  law  ?  Is  it  vicious  to 
insist  for  them  upon  precise  equality  of-  treatment  ?  These 
questions  our  legislature  answered.  The  inquiry  was  within 
the  just  range  of  their  discretion.  This  court,  at  least,  is  bound 
to  assume,  and  finds  no  difficulty  in  assuming,  that  they  an- 
swered it  wisely  and  justly. 

A  third  ground  of  objection  may  be  more  briefly  dismissed. 
Eeference  is  made  to  article  3,  section  20  of  the  State  Consti- 
tution, which  provides  tliat  "  any  law  which  imposes,  continues 
or  revives  a  tax  shall  distinctly  state  the  tax  and  the  object  to 
which  it  is  to  be  applied,  and  it  shall  not  be  sufficient  to  refer 
to  any  other  law  to  fix  such  tax  or  object."  We  are  of  opin- 
ion that  this  provision  does  not  relate  to  a  tax  imposed  as  a 
condition  upon  a  foreign  insurance  company,  and,  therefore, 
in  fact  in  the  nature  of  a  license  fee,  and  that  the  tax  covered 
by  the  constitutional  provision  is  one  general  in  its  provisions 
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and  co^extensive  with  the  State.     {People  v.  Supervisors  of 
Chenango,  8  N.  T.  326.) 

The  point  taken  as  to  the  effecjt  of  the  law  of  1881  (Chap. 
361,  §  8)  is  substantially  disposed  of  by  oar  decision  in  People, 
ex  rd.  Westchester  F.  Ins.  Co,,  v.  Davenport  (91  N.  T.  674). 
We  there  held  that  the  exemption  under  the  law  of  18S0  was  from 
the  general  taxes  levied  for  the  general  purposes  of  the  State. 
The  same  construction  must  apply  to  the  act  of  1881. 

The  final  question  raised  is  over  the  amount  to  be  collected. 
We  think  the  act  requires,  in  the  present  case,  a  full  payment 
of  three  per  cent  upon  the  premiums  received,  and  if  any  part 
of  it  has  not  been  paid,  because  there  was  no  fire  department 
in  a  particular  locality  to  receive  it,8uchamount,must  be  added 
to  the  sum  payable  to  the  superintendent.  He  must  receive 
such  sum  as  with  the  other  payments  will  equal  the  three  per 
cent  required. 

The  judgment  of  the  General  Term  should  be  reversed  and 
judgment  entered  for  the  plaintiffs  for  $1,848.45,  with  interest 
from  January  15,  1882,  with  costs. 

All  concur. 

judgment  accordingly. 
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I/SCI^  Clsljf^'^  statement  in  the  act  (Chap.  542,  Laws  of  1880,  as  amended  by  chap.  861, 
'  ^{  ^  ^1*  Laws  of  1881)  providing  for  the  taxation  of  certain  corporations  and 
l^( -'1  associations,  that  the  taxes  imposed  thereby  "  shall  be  applicable  to  the 

92  328  payment  of  the  ordinary  and  current  expenses  of  the  State,**  is  a  suffi- 
\  150  006  dent  compliance  with  the  requirement  of  the  State  ConBtitation  (Art.  8, 
§  20)  that  every  law  imposing  a  tax  "  shall  distinctly  state  *  •  *  the 
object  to  which  it  is  to  be  applied.*' 
The  taxes  upon  corporations,  imposed  by  said  act,  are  taxes  npon  fran- 
chises, not  upon  property,  and  the  fact  that  dividends,  a  portion  of  which 
is  derived  from  securities  exempt  from  taxation,  furnish  the  basis  for 
computing  the  amount  of  the  tax,  does  not  invalidate  it. 
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In  taxing  corporations  under  the  act  tlie  State  authorities  are  not  required 
to  deduct  tlie  amount  of  stock  wliicli  the  corporation  holds  in  United 
States  bonds  from  the  total  amount  of  its  capital  stock  and  to  compute 
the  tax  only  upon  dividends  derived  from  the  remainder. 

The  legislature  has,  by  virtue  of  its  jurisdiction  over  corporations  organ- 
ized under  its  laws,  aathoritj  to  impose  such  a  tax. 

In  performing  the  duty  of  levying  taxes  the  legislature  may,  in  its  discre- 
tion, impose  unequal  or  double  taxes,  and  in  determining  the  question  of 
legislative  power  the  courts  are  precluded  from  considering  that  question. 

It  Hems,  however,  that  the  corporations  affected  by  said  act  are  not 
thereby  subjected  to  unequal  or  double  taxation. 

The  authorities  showing  the  distinction  between  franchise  and  property 

!  taxes  collated. 

I 

I 

I  (Argued  March  29,  1888 ;  decided  May  1,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  in  favor  of  the 
plaintiff,  entered  upon  a  case  submitted  under  section  1279  of 
the  Code  of  Civil  Procedure. 

The  facts  stated  in  the  case  submitted  are  substantially  as 
follows.  Defendant,  a  domestic  fire  insurance  company,  in  the 
year  1881 ,  had  a  capital  stock  of  $3,000,000.  On  January  1  and 
July  1,  of  that  year,  it  declared  semi-annual  dividends  of  five 
per  cent  each.  On  January  1,  of  that  year,  it  had  $3,300,000 
invested  in  United  States  bonds,  and  on  July  l,it  had  $1,940,- 
000  so  invested  ;  on  November  15,  it  made  its  report  to  the 
State  comptroller,  as  required  by  the  act  chapter  542,  Laws  of 
1880,  as  amended  by  chapter  361,  Laws  of  1881,  and  it  ten- 
dered to  that  officer  a  tax  at  the  rate  of  one  and  one-quarter 
mills  upon  $1,060,000,  which  tender  was  rejected,  the  comp- 
troller claiming  $7,500,  "being  a  tax  of  one-quarter  of  a  mill 
upon  defendant's  capital  stock  for  each  one  per  centum  of  divi- 
dend." The  question  presented  for  determination  was  as  to 
whether  any,  and  if  so  how  much,  tax  should  be  aid  by  de- 
fendant under  said  act. 

Benjamin  II.  Bristow  for  appellant.     A  tax  law  must  state 
its  object  distinctly.     (Const.,  art.  3,  §  20.)     The  object  stated 
in  a  tax  law  must  be  either  a  defined  expenditure,  a  defined 
SicKELs  — Vol.  XLVIL        42 
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class  of  expenditures,  or  a  defiaed  fund  for  future  expenditures. 
{i^un  Mut.  Ins.  Co,  v.  City  of  New  York.  5  Sandf.  10; 
People  V.  Sup'vrs  of  Orange^  17  N.  Y.  235.)  "The  ordinary 
and  current  expenses  of  tlie  State  "  is  an  indefinable  object. 
(R.  S.,  part  1,  chap.  9,  tit.  1,  §  16  [8]  ;  Laws  of  1882,  chap.  362.) 
The  statement  of  object  in  the  tax  law  in  question  is  a  delegar 
tion  of  legislative  dnty,  and  is,  therefore,  •  unconstitutional. 
{People  V.  Supers  of  Kings,  52  N.  Y.  556,  7,  69 ;  Coolej's 
Const.  Lira.  116.)  A  tax  invalid  under  one  name  is  invalid 
under  any  other.  {Macbeth  v.  Ashley,  L.  R.,  2  Sc.  App.  352, 
352, 358 ;  Passenger  Oases,  7  How.  283, 458 ;  People  v.  Draper, 
15  K  Y.  532,  539;  Inman  Sfshp  Co.  v.  Tinker,  94 
U.  S.  238-244;  R.  R.  Co.  v.  Husen,  25  id.  465,  472; 
Almy  V.  California,  24  How.  169 ;  Bank  Tax  Ca^e,  2  Wall. 
200;  Henderson  v.  Mayor  of  N.  Y .,  92  U.  S.  259,  268  ;  People 
v.  Allen,  42  N.  Y.  404,  413;  Monroe  Sav.  B'k  v.  Rochester, 
37  id.  365,  7 ;  New  Hampshire  v.  Louisiana,  U.  S.  Sup.  Ct., 
March  5,  1883.)  It  is  true  in  particular  of  so-called  franchise 
and  business  taxes.  {Cook  v.  Pennsylvania,  97  U.  S.  566 ; 
Wehher  v.  Virginia,  103  id.  344,  350;  Tel.  Co.  v.  Texas, 
105  id.  460,  465.)  The  tax  in  question  was  not  a  franchise  or 
business,  as  contra-distinguished  from  a  property  tax.  {Monroe 
Sav.  Bk  V.  Rochester,  37  N.  Y.  365,  7 ;  Burke  v.  Bodlam,  57 
Cal.  594,  601 ;  Porter  v.  Rockf,  R.  I.  <6  St.  L.  R.  R.  Co.,  76  111. 
561,  578 ;  Veazie  B'k  v.  Fm\.no,  8  Wall.  543,  547 ;  State  R.  R. 
Tax  Cases,  92  U.  S.  575, 602-607 ;  San  Jose  Gas  Co.  v.  January, 
57  Cal.  614;  Lane  County  v.  Oregon,  7  Wall.  71,  77.)  The 
tax  in  question  impedes  and  burdens  the  operations  of  the 
United  States  and  is  in  so  far  invalid.  {McCuUough  v.  Mary- 
land, 4  Wheat.  316,  436  ;  Lane  County  v.  Oregon,  7  Wall.  71, 
77;  Bank  v.  Sup^vrs,  id.  26,  30.)  A  general  tax  on  property^ 
when  United  States  bonds  form  part  of  the  property,  is  in  so 
far  a  tax  on  the  bonds,  and  in  so  far  invalid.  {B  k  of  Com- 
merce V.  N,  Y.  City,  2  Black,  620 ;  Weston  v.  Charleston,  2 
Pet.  349.)  Any  thing  equivalent  to  a  tax  on  capital  stock  is  a 
general  tax  on  the  property  of  the  corporation  taxed.     (5'i  of 
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Commerce  v.  Jff.  Y.  City^  2  Black,  620  ;  People  v.  CommWa^ 
etc.,  23  N.  T.  192,  193-5 ;  Bank  Tax  Case,  2  Wall.  200,  207 ; 
Chadwick  v.  Crapsey,  35  N.  T.  196,  202  ;  I/tcka/wamna  Co,  v! 
B*k  of  ScrarUon,  94  Penn.  St.  221 ;  New  Haven  v.  City  B'k, 
81  Conn.  106 ;  Trustees  of  ConnersviUe  v.  B^k  of  Indiana,  16 
Ind.  105 ;  BurraU  v.  Bushwick  R.  R,  Co.,  75  N.  Y.  211,  216 ; 
Wynkam^r  v.  People,  13  id.  378,  433 ;  People,  ex  rd,  Leonard, 
V.  CommWs,  etc.,  90  id.  63.)  The  tax  in  question  is  a  tax  on 
capital  stock  at  its  actual  value,  and  a  further  tax  on  any  item 
of  the  property  of  a  company  taxed  under  this  law  would  be 
double  taxation.  {Lackawann^a  Iron  Co.  v.  Luzerne  Co.,  42 
Penn.  St.  424,  30  ;  Westchester  Gas  Co.  v.  Cou?ity  of  Chester, 
30  id.  232 ;  Coatesville  Gas  Co.  v.  County  of'  Chester, 
97  id.  476,  81 ;  Phcenix  Iron  Co  v.  Commonwealth,  59  id. 
104 ;  Lehigh  Crane  Iron  Co.  v.  Comm.,  55  id.  448,  451.)  The 
tax  in  question  is  a  tax  on  capital  stock  at  a  valuation  varying 
as  the  dividends  vary.  {Comm.  v.  C.  P.  cfi  A.  B.  R.  Co.,  29 
Penn.  St.  370 ;  Lehigh  Crane  Iron  Co.  v.  Comm.,  55  id.  448 ; 
Oswego  Starch  Factory  v.  Dolloway,  21  N.  Y.  449.)  Holding 
the  tax  in  question  not  to  be  a  tax  on  property  would  make  it 
unequal,  oppressive  and  unconstitutional.  {People  v.  CorwwUrs, 
76  N.  Y.  64,  71 ;  People  v.  Sap'vrs  of  New  York,  16  id.  424, 
439 ;  S.  C,  20  Barb.  81,  88 ;  R.  S.,  part  1,  cliap.  13,  tit.  1,  §§  1,  3, 
7 ;  Laws  of  1881,  chap.  361,  §  8 ;  Cooley  on  Taxation,  165 ; 
Jlygatt  v.  Washburn,  15  N.  Y.  316,  319;  U.  S.  Const,  14th 
amendment,  §  1 ;  Const,  of  N.  Y.,  art.  1,  §  6 ;  Co.  of  San 
Mateo  V.  So.  Pac.  R.  R.  Co.,  13  Fed.  Rep.  722 ;  Society,  etc.,  v. 
T(yu)n  of  New  Haven,  8  Wheat.  464,  489 ;  U.  8.  v.  Amedy, 
11  id.  392,  412;  1  Blackst.  Comm.  123;  2  Kent's  Comm.  267; 
People  V.  TJtica  Ins.  Co.,  15  Johns.  358,  382;  Detroit  v. 
Detroit  dk  II.  P.  R.  Co.,  43  Mich.  140 ;  Sinking  Fund  Cases, 
99  TJ.  S.  700,  720,  721;  Comm.  v.  Essex  Co.,  13  Gray,  239, 
253 ;  StuaH  v.  Palmar,  74  N.  Y.  183,  189,  195 ;  Gordon  v. 
Comes,  Al  id.  608,  612;  City  of  Lexington  v.  McMillan's 
Heirs,  9  Dana  [Ky.],  513;  IloweU  v.  Bristol,  8  Busli  [Ky.], 
498 ;   Parish  of    Orleans  v.    Cochran,    20  La.   Ann.   373 ; 
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Burroughs  on  Taxation,  68;  Portland  B^k  v.  Apihorp^  12 
Mass.  252,  258.) 

8,  B.  Browndly  Jvlien  T,  Davies^  George  Jiicha/rds^  John 
0.  Ueald  and  Edward  Lyman  Short  for  companies  simi- 
larly situated  with  appellant.  The  statutes  fail  to  state  the 
object  of  the  tax.  {Sun  Mututil  v.  Mayor^  6  Sandf.  10; 
8  N.  Y.  241 ;  People  v.  Sufrs,  17  id.  235 ;  Black  Hiver 
B'k  V.  Sup'rsy  27  Barb.  683 ;  People  v.  Sup'rs,  52  N.  Y. 
656.)  The  tax  is  on  the  property  and  not  on  the  franchises 
or  business.  {B^k  v.  Tax  Comm^rSj  2  Blatchf.  620 ;  People 
V.  Oojnm'rsy  23  JST.  Y.  192  ;  People  v.  Pacific  Mail  S.  S.  Co,  v. 
Tax  Comm^rsy  5  Hun,  200  ;  64  N.  Y.  541 ;  Lehigh  Oram^e  Iron 
Co.  V.  Oomm^rsy  55  Penn.  St.  457 ;  CommWs  v.  P.,  Ft  W. 
(&  C  JR.  B.y  74  id.  83  ;  Catawissa  R.  R.  Co.^s  Appeal^  78 
id.  59  ;  Hamilton  Co.  v.  ComrrCre,  12  Weekly  N.  C.  328.)  The 
use  of  "  franchise  "  in  the  act  of  1881  is  without  avail.  {Peo- 
ple V.  Compagnie^  etc.,  2  Sup.  Ct.  Rep.  87 ;  U,  S.  v.  jErie  Ry.j 
6  Mo.  St.  836.)  A  franchise  tax  is  different  from  the  pres- 
ent one.  {Spring  Valley  v.  ScThottler^  10  Pac.  Coast  L.  J.  430 ; 
Williania  v.  Rees,  9  Biss.  405 ;  Atlantic^  etc,,  R,  R.  Co,  v. 
Comm?T8,  87  N.  C.  129 ;  R,  R,  Co,  v.  Comrn're,  id.  426 ; 
Oliver  v.  Milk,  11  Allen,  273.)  Capital  stock  invested  in 
United  States  bonds  cannot  be  taxed  by  the  State.  (  We%Um 
V.  Charleston,  2  Pet.  449 ;  Bk  of  Commer(^  v.  New  York,  2 
Black,  620 ;  Monroe  Rk  v.  Rochester,  37  N.  Y.  365 ;  Peo- 
ple, ex  rel.  Leonard,  v.  Taac  ComwUrs,  15  Wkly  Dig.  299.) 
The  court  will  look  beyond  mere  words.  {Memphis  R,  R. 
Co,  V.  Nolan,  14  Fed.  Rep.  532.)  The  acts  are  void  be- 
cause there  is  no  reasonable  rule  of  apportionment.  {State 
V.  Auditor,  46  Mich.  231 ;  OlcoU  v.  Sap'rs,  16  Wall.  689 ; 
People  V.  ComrrCrs,  76  N.  Y.  71 ;  Pexyple  v.  Salem,  20  Mich. 
452 ;  Gordon  v.  Cariies,  47  K  Y.  608 ;  Cooley,  60 ;  Bur- 
roughs,  §  26 ;  Loan  Asso'n  v.  Topeka,  20  Wall.  655.)  The 
principle  of  equality  of  taxation  is  violated  by  section  3,  chap- 
ter 371,  Laws  of  1881.  {Penn,  R,  R,  Co,  v.  C<ymirCr8,  94 
Penn.  St.  474  ;  Hamilton  Co,  v.  Ivan,  6  Wall.  641 ;  ComnCrs 
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V.  Hamilton^  12  Allen,  308 ;  Penn,  li.  It,  Co.  v.  Comvi^rSy 
94  Penn.  St.  479;  Lehigh^  eto.^  Co.  v.  Comm^rs,  55  id.  451; 
Cormn'ra  v.  P.,  i^l  IF.  cJ&  C.  ^y.  6\?.,  74  id.  92 ;  jyoa?^ZZ 
V.  Bristol^  8  Barb.  498;  GomwUrs  v.  Savoys  B'k^  5  Allen, 
437.)  Equality  of  burden  does  not  exist  as  between  corpo- 
rations liable  to  taxation  under  section  3  and  those  not  liar 
ble  to  taxation  under  that  section,  but  where  capital  stock  is 
liable  to  local  taxation,  and  where  real  estate  is  taxed.  {Os- 
wego V.  HoUoway^  21  N.  Y.  45 ;  People  v.  B'^d  of  Assess- 
menty  39  id.  81 ;  People  v.  Harland,  61  Barb.  273 ;  B'k  v. 
T&nnessee,  104  U.  S.  695  ;  R.  M,  Co.  v.  Co7nm'rs,  87  N.  C. 
426.)  The  State  has  denied  to  the  defendant  the  equal  pro- 
tection of  the  laws.  {Scm  Mateo  v.  South.  Pac.  B.  B.  Co.y 
13  Fed.  Rep.  722.)  The  State  has  deprived  the  defendant 
of  the  property  for  public  use,  without  just  compensation. 
{Cordon  v.  Caines^  47  K.  Y.  612;  City  of  Lexington  v.  Mc- 
MiliarCs  Ileirsy  9  Dana,  513  ;  HoweU  v.  Bristol^  8  Bush,  498.) 
In  this  State  the  principle  of  equality  is  a  constitutional  one. 
{Baldwin  v.  Mayor ^  2  Keyes,  396 ;  Farmer^  Loan  ife  Trust 
Co.  V.  Mayor^  7  Hill,  299 ;  Colofiial  Life  Ass.  Co.  v.  B'^d 
of  Sup'rsy  4  Abb.  8ti ;  People  v.  B'd  of  Sup'rSy  16  N.  Y.  439  ; 
People  V.  CormrCrs  of  TaaaeSy  23  id.  196 ;  Stuart  v.  P aimer y 
74  id.  189 ;  People  v.  Rd  of  Sup'rSy  20  Barb.  88 ;  Cowen 
V.  Folsojiiy  13  Minn.  222.) 

Leslie  W.  BttsseUy  attorney-general,  for  respondent.  The 
statement  in  chapter  542  of  the  Laws  of  1880,  as  amended  by 
chapter  861  of  the  Laws  of  1881,  that  the  taxes  derived  "  shall 
be  applicable  to  the  payment  of  the  ordinary  and  current 
expenses  of  the  State,"  was  a  sufficiently  distinct  statement  of 
the  tax  and  the  object  to  which  it  was  to  be  applied  under  section 
20  of  article  3  of  the  Constitution.  {Peopleyexrd.  Burroughsy 
V.  Supervisors  of  Orange  Co.y  17  N.  Y.  235,  240,  241 ;  Sun 
Mut.  Ins,  Co,  y.  The  Mayory  5  Sandf.  10,  14,  15 ;  8  N.  Y. 
241 ;  People  v.  Nat.  Ins.  Co.y  27  Hun,  188 ;  Laws  of  1871, 
chap.  717;  Laws  of  1877,  chap.  34 1 ;  Laws  of  1879,  chap.  372; 
Laws  of   1881,   chap.   453 ;  1  R.  S.  [7th  ed.]   494 ;  id.  495, 
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§§  4,  5,  16,  subd.  8 ;  People  v.  SxipervWs  of  Chenango  Co.j 

8  N.   Y.   317,  326,  327.)     The  franphise  of  a  corporation  is 

equally    subject    to   taxation    as    its  property.      {Provident 

In^L  V.  Massachusetts^  6  Wall.  611,  632;  Soc.  for  Svgs,  v. 

Coite,  6  Wall.  594;  Portland  B'k  v.  Apthorp,  12  Mass.  252; 

Comm,  V.  Five  Cent  Svgs.  B^k,  5  Allen,  431 ;  Burroughs  on 

Taxation,  164,  165,  §  83;  Hamilton  Co.  v.  Massachusetts,  6 

Wall.  632 ;  Monroe  Svgs,  B'k  v.  City  of  Rochester,  37  N.  Y. 

365.)     The  objection  of  tlie  defendant's  counsel  that  if  the  tax 

in  question  is  not  a  property  tax,  the  statute  imposing  it  was 

repugnant  to  the  fourteenth  amendment  to  the  United  States 

Constitution,  is  untenable.     {St.  Louis  v.  Wehrung,  46  111.  392 ; 

Ducats.  Chicago, 4:8 id.  172;  S.  C,  10  Wall.  410;  Hughes  v. 

City  of  Cairo,  92  111.  339 ;  Co.  of  San  Mateo  v.  So.  Pac.  R. 

R.  Co.^  MSS.  opinion  ;   Toungblood  v.  Sexton,   32  Mich.  406 ; 

Litchfield  V.  Vernon,  41  N.  Y.  124 ;  People  v.  The  Mayar,  4 

id.  419 ;  Cooley  on  Taxation,  175, 179 ;  Staie  R.  R.  TaxCases^  92 

U.  S.  575,  611 ;  Comm.v.  Peoples  Five  Cent  Svgs.  B^k^  5  Allen, 

428,  486,  437;  Slaughter -House  Cases,  16  Wall.  36,  81;  B'k 

of  Chenango  v.  Brown,  26  N.  Y.  467;  State  Tax  on  Foreign 

Held  Bonds,  15  Wall.  314,  319 ;  Davidson  v.  New  Orleans, 

96  U.  S.  97;  Kelly  v.  Pittsburg,  104  id.  78.) 

« 

RuGER,  Ch.  J.  It  i§  claimed  by  the  appellant  that  the  law 
under  which  the  tax  involved  in  this  action  was  imposed  is 
obnoxious  to  the  provisions  of  section  20  of  article  3  of  the  Con- 
stitution, in  that  it  does  not  state  distinctly  the  object  to  which 
the  tax  is  applicable. 

The  statement  is,  that  it  is  "  applicable  to  the  payment  of 
the  ordinary  and  curr.ent  expenses  of  the  State.''  (§  9, 
chap.  542,  Laws  of  1880.)  It  was  admitted  upon  the  argu- 
ment, by  the  learned  counsel  raising  the  objection,  that  it  would 
be  impracticable  to  state  the  object  of  a  prospective  tax  in  all 
cases  without  more  or  less  indefiniteness,  and  that  the  question 
actually  to  be  considered  was  the  degree  to  which  such  indis- 
tinctness might  constitutionally  extend.  It  was  further  con- 
ceded that  a  provision  which  defined  the  object  of  a  tax  to  be 
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the  replenishment  of  the  general  or  anj'  other  specified  and 
legally  recognized  fund  of  the  State  treasury,  or  a  provision 
for  any  one  of  these  funds,  or  for  "  unforeseen  contingencies," 
would  be  a  sufficient  compliance  with  the  requirement  of  the 
Constitution. 

We  think  these  concessions  are  fatal  to  the  contention  of  the 
appellant. 

To  sustain  his  position  it  would  be  necessary  for  the  appel- 
lant to  demonstrate  that  the  specification  of  some,  out  of  many, 
items  legally  chargeable  upon  a  certain  fund  is  a  less  distinct 
statement  of  the  object  of  a  tax  tiian  a  statement  that  it  is  to 
be  applied  to  replenish  the  undivided  fund  itself.  It  is  obvi- 
ous that  this  cannot  be  done.  These  concessions  were  of  course 
involuntary,  and  such  as  counsel  was,  by  force  of  controlling 
adjudications  in  this  court,  constrained  to  make.  Even  in  the 
absence  of  such  admissions,  the  decisions  referred  to  would 
lead  to  the  same  result. 

The  system  by  which  the  finances  of  the  State  are  classified, 
and  the  purposes  to  which  their  moneys  may  be  applied,  is  em- 
bodied in  numerous  acts  of  the  legislature  creating  various 
distinct  and  separate  funds.  Among  them  is  a  so-called 
general  fund,  which  is  also  recognized  by  the  Constitution. 
(§  2,  art.  7  of  Constitution  ;  1 R.  S.  493  et  seq.)  Each  of  these 
several  funds  aside  from  the  general  fund  is  devoted  to  some 
special  object,  and  payment  therefrom  for  any  other  purpose 
than  that  to  which  it  is  specifically  devoted  is  proliibited  by  law. 
The  most,  if  not  all  of  the  ordinary  and  current  expenses  of 
the  State,  are  specifically  chargeable  to  the  general  fund.  (1 
E.  S.  [7th  ed.]  496  to  500.)  In  addition  to  these  special 
provisions  it  is  further  enacted  that  any  appropriation  made  by 
the  legislature  not  specially  charged  to  any  other  fund  shall 
be  paid  from  the  general  fund.  (1  R.  S.  600,  501.)  It 
is  thus  apparent  not  only  tliat  the  payment  of  all  the  current 
and  ordinary  expenses  of  the  State  government  is  chargeable 
upon  the  general  fimd,  but  also  that  of  various  other  neces- 
sary expenditures.  It  seems  to  follow  that  if  the  specifica- 
tion of  the  replenishment  of  this  fund  be  held  to  be  a  sufticiently 
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distinct  statement  of  the  object  of  a  tax  within  the  constitu- 
tional requirement,  the  designation  of  one  or  more  of  the 
several  classes  of  expenditures  lawfully  chargeable  to  that  fund 
would  be  equally  sufficient  and  distinct.  This  question  has 
been  before  this  court  on  several  occasions,  and  the  effect  of 
each  decision  is  adverse  to  the  claim  made  by  the  appellant. 

The  first  time  it  was  raised,  was  in  the  case  of  The  Sun 
JUutiud  Ins.  Oo.  v.  The  City  of  New  York  (reported  in  5 
Sandf.  10).  The  statute  under  which  that  case  arose  empow- 
ered the  board  of  supervisors  of  New  York  county  to  raise  by 
tax  upon  the  real  and  personal  property  subject  to  taxation  in 
said  county  the  sum  of  $1,606,525,  and  described  the  object  of 
the  tax ;  that  it  was  "  to  be  applied  toward  defraying  the  vari- 
ous contingent  expenses  legally  chargeable  to  the  said  city  and 
county,  and  such  expenses  as  the  mayor,  aldeinuen  and  com- 
monalty of  the  city  of  New  York  may  in  any  manner  sustain 
or  be  put  to  by  law."  It  was  held.  Chief  Justice  Oaklky  de- 
livering the  opinion,  that  the  statement  of  the  object  of  the 
tax  was  a  sufficient  compliance  with  the  constitutional  pro- 
vision. This  case  was  affirmed  upon  appeal  to  this  court,  al- 
though the  particular  question  referred  to  was  not  discussed  in 
the  opinion,  and  did  not  even  appear  to  iiave  been  mooted.  (8 
N.  Y.  241.)  The  opinion  upon  this  point,  as  reported  in  5 
Sandford,  was,  however,  expressly  approved  by  this  court  in 
The  People^  ex  rd,  Bui'rowSy  v.  Sujyervisors  of  Orange  County 
(17  N.  Y.  235).  The  law  authorizing  that  tax  directed  its  pro- 
ceeds to  be  paid  into  the  State  treasury  *'  to  the  credit  of  the 
general  fund."  It  was  held  that  the  description  of  the  object 
of  the  tax  was  as  distinct  as  was  reasonably  practicable  and  was 
a  sufficient  compliance  with  the  requirement  of  the  Constitution. 
Mr.  Justice  IIabbis,  delivering  the  opinion  of  the  court,  says : 
"  The  sum  of  the  whole  argument  is  this:  the  general  fund  is 
a  thing  long  and  well  known  by  tjvery  intelligent  citizen  of  the 
State.  Its  existence  is  recognized  by  the  Constitution  itself. 
It  is  an  object  to  which  money  has  often  been  and  may  now 
lawfully  be  appropriated.  The  legislature  thought  fit  to  make, 
an  appropriation  to  this  fund.     For  this  purpose  it  directed  a 
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tax  to  be  levied.  It  is  distinctly  stated  in  the  law  that  this  was 
the  object  for  which  the  tax  was  imposed.  The  constitutional 
requirement  in  this  respect  was  thus  satisfied."  We  regard 
the  description  of  the  object  of  the  tax  in  the  law  of  1880  to 
be  at  least  as  definite  and  precise  as  that  considered  in  either  of 
these  cases. 

It  is  quite  significant  that  the  framers  of  the  clause,  as  well 
as  of  the  Constitution  of  1846,  designated  the  general  fund  as 
the  object  of  a  tax  laid  by  that  instrument,  and  thus  gave  a 
practical  construction  by  its  authors  of  the  meaning  of  the 
language  under  consideration.  The  financial  operations  of  the 
State  have  now  been  carried  on  for  nearly  thirty-seven  years 
under  this  provision  of  the  Constitution,  and  during  each  of 
those  years  questions  involving  its  practical  construction  have 
been  presented  to  each  branch  of  the  State  government,  and 
have  been  necessarily  considered  and  decided  by  the  various 
departments. 

The  almost  uniform  description  of  the  object  of  the  annual 
tax  levies  in  the  laws  authorizing  their  imposition  has  been  to 
require  their  application  "  to  the  purposes  of  the  general  fund, 
and  for  the  payment  of  those  claims  and  demands  which  con- 
stitute a  lawful  charge  upon  that  fund."  Taxes  have  been 
levied  by  the  legislature,  collected  by  tlie  State  officers,  and 
disbursed  by  its  authorized  agents  during  this  long  period 
without  objection  as  to  the  sufficiency  of  such  statements  or 
the  legality  of  the  method  by  which  these  acts  were  perfonned, 
and  it  would  now  seem  too  late  to  raise  a  question  of  such  im- 
portance and  fraught  with  such  dangerous  consequences  to 
those  engaged  in  the  enforcement  of  the  laws. 

If  this  question  were  at  all  doubtful  upon  authority  this 
constant  and  unifonn  constniction  by  every  department  of  the 
State  government  for  so  long  a  period  would  have  great  if  not 
controlling  weight  upon  the  interpretation  of  this  provision. 
We  are,  therefore,  of  the  opinion  that  this  objection  to  the 
constitutionality  of  the  act  cannot  be  sustained. 

The  only  remaining  question  in  the  case  is  whether  the 
State  authorities,  in  taxing  corporations  under  the  statutes  af 
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1880  and  1881,  are  obliged  to  deduct  the  amount  of  stock 
which  such  corporations  hold  in  bonds  of  the  United  States 
from  the  total  amount  of  their  capital  stock  and  compute  the 
tax  only  upon  the  dividends  derived  from  the  remainder  of 
such  capital.  The  agreed  statement  of  facts  in  this  case  shows 
the  total  capital  stock  of  the  appellants  to  be  $3,000,000,  of 
which  the  sum  of  $1,940,000  was,  on  the  Ist  day  of  Novem- 
ber, 1881,  invested  in  United  States  bonds.  The  annual  divi- 
dend declared  by  the  corporation  for  the  year  preceding  that 
date  was  ten  per  cent  upon  its  entire  capital  stock.  The  tax 
imposed  under  these  acts,  computed  upon  such  dividend, 
aggregated  $7,500.  A  statement  of  some  of  the  propositions 
of  law,  undisputed  or  conceded  by  the  respective  parties,  will 
limit  the  range  of  citation  and  discussion.  No  question  was 
made  upon  the  argument  as  to  the  correctness  of  the  proposi- 
tions that  a  State  legislature  has  no  power  to  levy  a  tax  directly 
either  upon  United  States  bonds  held  by  individuals  or  corpo- 
rations, or  upon  the  property  represented  by  such  bonds,  or  the 
income  derivable  therefrom  ;  and  that  a  legislature  could  not 
indirectly  accomplish  an  object  which  it  was  prohibited  from 
attaining  by  direct  and  positive  legislation.  It  was  also  undis- 
puted that  a  State,  in  the  exercise  of  its  legislative  power,  has 
the  right  to  impose  taxes  upon  the  business  privileges  and 
franchises  of  a  corporation  organized  under  its  laws  and  from 
which  alone  it  derives  its  corporate  existence  and  secures  pro- 
tection in  the  prosecution  of  its  business.  In  other  words,  it 
is  admitted  that  among  the  legitimate  subjects  of  State  taxa- 
tion is  not  only  the  property  of  individuals  and  corporations, 
but  in  the  case  of  corporations  the  very  right  of  exercising  the 
privileges  granted  to  them  by  the  State.  These  several  propo- 
sitions are  also  abundantly  sustained  by  the  authorities.  It 
thus  appears  that  the  only  question  presented  for  our  considera- 
tion under  this  branch  of  the  appeal  is  whether  tlie  tax  in 
question  was  in  fact  levied  upon  the  franchises  of  the  defend- 
ant, which  would  be  undeniably  lawful,  or  upon  the  property 
of  the  corporation  invested  in  the  securities  ot'  the  general  gov- 
ernment, which  would  be  unlawful.    It  is  not  claimed  that  this 
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law  in  terms  assumes  to  authorize  tlio  taxation  of  tlie  exempted 
securities,  but  it  is  asserted  that  it  effects  this  result  indirectly, 
and,  therefore,  amouuts  to  the  exercise  of  a  prohibited  power. 
This  involves  an  inquiry  into  the  i^eal  intention  of  the  legis- 
lature in  passing  this  statute.  The  appellant  claims  that  we 
must  go  behind  the  object  declared  by  that  body,  and,  from 
the  language  and  effect  of  the  act  as  well  as  from  other  sources 
of  information,  hold  its  real  object  to  be  different  from  its  de- 
clared intent.  Waiving  for  the  present  a  consideration  of  the 
question  whether  the  court  has  the  right  by  judicial  construc- 
tion to  determine  that  the  legislature  has  in  &ct  exercised  a 
prohibited  power,  instead  of  one  whioh  it  legally  might  and 
which  it  expressly  declared  it  did  exercise,  we  will  proceed  to 
examine  the  question  presented  upon  the  theory  advanced  by 
the  appellant.  In  the  determination  of  questions  involving 
the  construction  of  statutes  and  their  validity  as  depending 
upon  legislative  intent,  we  may  doubtless  legitimately  examine 
the  history  of  the  legislation  as  well  as  the  act  itself  and  acts 
in  pari  materia.  By  such  examination  we  are  enabled  to  see 
the  general  nature  of  the  scheme  inaugurated  by  the  legisla- 
ture and  its  relation  to  prior  and  existing  laws  concerning  tax- 
ation. The  statutes  in  question  left  the  corporations  still 
subject  to  the  payment  of  local  taxes  {The  People^  ex  rel. 
Westchestef*  F.  Ins.  Co.^  v.  Davenport  et  al.y  Trustees^  91  N. 
T.  574),  always  constituting  the  great  bulk  of  taxation  in  the 
State,  and  attempted  by  a  new  system  to  collect  only  so  much 
of  the  burdens  laid  upon  them  as  inured  exclusively  to  the 
use  of  the  State,  by  tax  upon  their  franchise  alone.  They 
were  expressly  exempted  from  the  customary  tax  laid  for 
State  purposes  upon  their  property  by  the  general  law  and 
thus  secured  some  compensation  for  this  franchise  tax  by  a 
partial  exemption  from  the  usual  property  tax.  Not  only  the 
object  but  also  the  method  contemplated  by  the  legislature 
were  new  in  many  respects.  Among  other  things  the  law 
enumerates  certain  distinct  and  specified  classes  of  corporations 
to  whom  its  various  provisions  shall  respectively  apply,  and  for 
the  first  time  in  the  history  of  State  taxation  the  State,  as  dis* 
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tinguished  from  the  local  authorities,  intervened  directly  not 
only  in  the  assessment  of  the  tax  but  also  in  its  collection  and 
the  transfer  to  the  State  treasury  of  the  funds  thus  collected.  It 
is  also  believed  to  be  the  first  time  in  the  practice  of  the  State 
that  an  attempt  has  been  made  by  a  general  scheme  to  impose 
taxes  exclusively  upon  the  franchises  and  business  of  corpora- 
tions organized  under  its  laws  and  to  exact  their  payment 
as  a  condition  upon  the  exercise  of  the  privileges  granted 
them  by  the  State.  The  tax  complained  of  was  levied  under 
section  3  of  chapter  542  of  the  Laws  of  1880,  as  amended  by 
chapter  361  of  the  Laws  of  1881,  and  which,  after  describing 
the  corporations  subject- to  its  provisions,  continues  as  follows  : 
"  shall  be  subject  to  and  pay  a  tax  upon  its  corjwrate  franchise 
or  business  into  the  treasury  of  the  State  annually  to  be  com- 
puted as  follows : "  "  If  the  dividend  or  dividends  made  or 
declared  by  such  corporation,  joint-stock  company  or  associa- 
tion during  any  year  ending  with  the  1st  day  of  November 
amount  to  six  or  more  than  six  per  cent  upon  the  par 
value  of  the  capital  stock,  then  the  tax  to  be  at  the  rate  of 
one-quarter  mill  upon  the  capital  stock  for  each  one  per 
centum  of  dividends  so  made  and  declared."  When  the  divi- 
dends are  under  six  per  cent  another  method  of  computation  is 
provided  which  it  is  not  here  essential  to  describe.  By  section 
five  of  the  same  act  a  further  tax  of  eight-tenths  of  one  per 
centum  upon  the  gross  amount  of  their  receipts  for  premiums, 
also  as  a  tax  upon  their  corporate  franchise  and  business,  was 
required  to  be  paid  by  fire  and  marine  insurance  companies 
annually  into  the  State  treasury.  The  act  further  provides 
that  such  corporations  shall  be  exempted  from  all  further  taxa- 
tion for  State  purposes  except  upon  their  real  property.  In 
case  of  the  intentional  neglect  or  refusal  of  the  corporations 
bound  to  report  their  condition  or  pay  the  taxes,  as  therein 
required,  it  was  provided  that  an  action  to  recover  the  tax 
might  be  brought  by  the  attorney-general  and  also  that  their 
respective  charter  and  corporate  privileges  should  be  forfeited 
and  terminated.  We  have  before  seen  that  the  State  legisla- 
ture had  an  undoubted  right  by  virtue  of  its  jurisdiction  over 
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corporations  organized  under  its  laws,  to  levy  such  tax  upon 
their  business  and  privileges,  aside  from  all  property  taxation, 
as  in  its  discretion  it  might  deem  just  and  proper  in  order  to 
provide  revenues  for  the  State.  Conceding  this  the  appellant 
claims  that  because  the  legislature  has  directed  the  amount  of 
this  tax  to  be  arrived  at  in  a  particular  way,  i.  e.^  by  requiring 
payment  of  a  percentage  upon  declared  dividends  and  because 
such  computation  may  be  based  in  part  upon  interest  derivable 
from  funds  invested  in  United  States  bonds,  such  method 
necessarily  invalidates  the  tax  to  the  extent  of  dividends  accrued 
from  the  capital  so  invested. 

We  are  unable  to  see  why  this  precise  proposition  has  not 
been  determined  adversely  to  the  appellant  both  by  this  court 
and  by  the  Supreme  Court  of  the  United  States.  The  ques- 
tion was  substantially  involved  in  Monroe  Savings  Bank  v. 
City  of  Rochester  (37  N.  Y.  365),  where  it  was  held  that  a 
tax  upon  the  entire  surplus  of  a  savings  bank  levied  as  a  tax 
upon  the  franchises  of  the  corporation  was  not  void  although 
it  had  a  portion  of  its  property  invested  in  United  States  bonds, 
and  although  such  bonds  were  estimated  as  property  in  comput- 
ing the  sum  upon  which  the  tax  was  levied.  The  franchises 
of  a  corporation  were  held  to  be  proper  subjects  of  taxation, 
the  court  saying  :  "  It  follows  that  if  such  taxation  falls  within 
the  scope  of  legislative  power,  that  power  may  also  prescribe  a 
rule  or  test  of  value."  "  It  can  hardly  be  denied  that  a  fair 
measure  of  the  value  of  the  franchises  of  corporations  would 
be  the  profits  resulting  from  their  use,  and  in  adopting  such  a 
rule  of  estimate  no  one  could  justly  complain  of  its  being 
unequal  in  its  effects  upon  different  corporations  or  unjust  in 
its  general  operation."  In  Society  for  Savings  v.  Coite  (6  Wall, 
59) ;  Provident  Institution  v.  Massachusetts  (id.  611)  ;  Harris 
iUon  Company  v.  Massachusetts  (id.  633),  the  point  here 
involved  was  also  decided.  In  the  Coite  case  a  law  of  the 
State  of  Connecticut  had  imposed  a  tax  of  three-fourths  of  one 
per  cent  on  the  total  amount  which  savings  banks  had  on 
deposit  on  a  day  cei'tain  in  lieu  of  all  other  taxes  upon  them. 
The  bank  had  on  the  day  specified  upwards  of  half  a  million 
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dollars  of  its  deposits  invested  in  United  States  government 
bonds,  and  claimed  that  sach  amount  should  be  deducted  from 
its  gross  deposits  by  the  State  authorities  in  levying  the  tax. 
Although  the  law  did  not  in  terms  purport  to  levy  a  tax  upon 
the  franchises  or  business  of  the  corporation,  yet  the  court 
held  that  it  was  a  tax  upon  the  franchise,  and  was  a  legitimate 
exercise  of  the  taxing  power  of  the  State.  The  criticism  is 
made  upon  this  case  that  the  law  authorized  a  tax  upon  the 
liabilities  of  the  bank ;  even  if  this  were  so,  it  would  not 
impair  the  force  of  the  case  as  an  authority.  But  the  criticism, 
we  think,  is  not  well  founded  ;  for,  admitting  that  the  deposits 
of  a  savings  bank  represent  the  amount  of  its  indebtedness, 
they  also  indicate  its  ability  to  pay,  as  well  as  its  financial  con- 
dition. It  would  be  difficult  to  devise  a  more  accurate  test  of 
the  value  of  the  franchise  of  a  savings  bank  than  by  taking 
the  amount  of  its  deposits  as  the  measure  of  its  prosperity. 
The  case  of  Provident  InstitiUion  v.  Masaac/iusettSy  imme- 
diately following,  reaffirmed  the  proposition  laid  down  in  the 
case  of  Coite  and  declared  that  a  tax  levied  upon  the  gross 
deposits  of  a  savings  bank  was  not  susceptible  to  the  objection 
that  it  was  a  tax  upon  government  securities. 

Mr.  Justice  Clifford  in  his  opinion  says :  *'  It  is  the  corpora- 
tion that  is  to  make  the  payment,  and  if  it  fail  to  do  so  it  is 
liable  not  only  to  an  action  for  the  amount  of  the  tax,  but  what 
is  more  significant,  it  may  be  enjoined  from  the  future  exercise 
of  its  franchises  until  all  taxes  shall  be  fully  paid."  And 
further,  discussing  the  differences  existing  between  franchises 
and  property  taxes,  he  says,  in  language  particularly  applicable 
to  this  case  :  "  Franchise  taxes  are  levied  directly  by  an  act  of 
the  legislature,  and  the  corporations  are  required  to  pay  the 
amount  into  the  State  treasury.  They  diflfer  from  property 
taxes,  as  levied  for  State  and  municipal  purposes,  in  the  basis 
prescribed  for  computing  the  amount,  in  the  manner  of  assess- 
ment and  in  the  mode  of  collection."  "  Comparative  valuation 
in  assessing  property  taxes  is  the  basis  of  computation  in  ascer- 
taining the  amount  to  be  contributed  by  an  individual,  but  the 
amount  of  a  franchise  tax  depends  upon  the  business  transacted 
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by  the  corporation  and  the  extent  to  which  they  have  exercised 
the  privileges  granted  in  tLeir  charter."  This  case  was  fol- 
lowed by  the  Tlamilton  Company  Case  in  which  the  conclusions 
before  reached  were  again  aflSrrned. 

The  legislature  of  Massachusetts  had  enacted  a  statute  by 
which  corporations  in  that  State  having  a  capital  stock  divided 
into  shares  were  required  to  pay  a  tax  of  one-sixth  of  one  per 
cent  upon  each  dollar  of  the  excess  of  the  market  value  of  all 
such  stock  over  the  value  of  its  real  estate  and  machinery. 
The  Hamilton  Company  had  mvested  $300,000  of  its  capital 
in  the  bonds  of  the  United  States.  Some  of  the  questions 
considered  involved  the  construction  of  constitutional  provis- 
ions and  statutes  not  applicable  here,  but  the  broad  doctrine 
was  announced  that  a  law  which  apportioned  a  tax  upon  the 
franchise  of  a  corporation  according  to  the  value  of  its  capital 
stock,  although  sucli  capital  stock  was  partially  invested  in 
securities  exempt  from  taxation,  was  not  for  that  reason  in- 
Talid.  The  main  question  argued  was,  that  inasmuch  as  no 
express  authority  existed  under  the  State  Constitution  to  tax 
the  business  or  franchises  of  a  corporation,  unless  compre- 
hended in  the  word  "  commodities,"  whether  that  word  conferred 
the  necessary  power,  and  it  being  held  under  the  long-settled 
decisions  of  the  State  courts  that  the  term  did  confer  such 
power,  the  Supreme  Court  aflRrmed  the  validity  of  the  tax  as 
a  tax  upon  franchises  and  not  upon  property. 

Mr.  Justice  Clifford,  who  also  wrote  in  this  case,  says :  "All 
trades  and  avocations  by  which  the  citizens  acquire  a  livelihood 
may  also  be  taxed  by  the  State  for  the  support  of  the  State 
government.  Power  to  that  effect  resides  in  the  State  inde- 
pendent of  the  Federal  government,  and  is  wholly  unaffected 
by  the  fact  that  the  corporation  or  individual  has  or  has  not 
made  investments  in  Federal  securities." 

In  neither  of  the  three  cases  cited  was  it  claimed  or  sug- 
gested upon  the  argument  that  if  the  State  legislature  had  in 
terms  laid  the  tax  upon  the  business  or  franchise  of  the  cor- 
poration any  question  as  to  tlie  validity  of  the  tax  could  have 
been  successfully  raised,  but  on  the  contrary  it  was  clearly  held 
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that  the  State  having  power  to  tax  tfie  franchise  of  corporations 
and  having  exercised  the  power,  the  court  would  ascribe  such 
exercise  to  the  power  wliich  authorized  it,  although  the  act 
levying  the  tax  did  not  specially  designate  its  character. 

Applying  the  tests  derived  from  these  authorities  it  seems 
conclusively  established  that  the  act  under  which  this  tax  was 
levied  must  be  held  to  have  imposed  a  fmnchise  and  not  a 
property  tax,  and  that  its  enactment  constituted  a  lawful  exer- 
cise of  legislative  power.  It  is  levied  upon  corporations  alone, 
and  one  of  the  penalties  provided  for  its  non-payment  is  the 
forfeiture  of  their  charter.  The  amount  of  the  tax  is  depend- 
ent upon  their  business  prosperity,  as  evidenced  by  their  capac- 
ity to  declare  dividends  instead  of  upon  the  value  of  the  cor- 
porate property,  and  it  is  made  payable  by  the  corporations 
affected,  directly  to  the  State  authorities.  The  income  of  these 
corporations  is  referred  to  only  as  a  means  of  arriving  at  the 
measure  of  their  liability.  As  was  said  in  the  Provident  In- 
stitution Case  :  "  The  subject-matter  to  be  taxed  is  the  corpora- 
tion, and  the  average  amount  of  thp  deposits  within  the  period 
named  furnishes  the  basis  of  computing  the  amount."  It  was 
conceded  on  the  argument  that  neither  by  statutory  nor  judi- 
cial authority  had  any  fixed  basis  for  computing  the  taxable 
value  of  a  corporate  franchise  been  established  either  by  the 
State  or  Federal  government.  It  necessarily  follows  that  this 
question  must  be  decided  according  to  the  judgment  and  dis- 
cretion of  the  bodies  having  authority  to  tax  such  privileges, 
as  the  occasion  for  such  a  decision  may  from  time  to  time  arise. 
Having  this  power  and  having  professed  to  exercise  it  in  a 
given  case,  it  is  not  easy  to  see  upon  what  principle  a  court 
can  judicially  ascribe  the  legislative  action  to  another  power 
which  the  legislature  is  prohibited  from  exercising.  The  con- 
tention is  that  we  should  hold  that  the  legislature  has  really 
imposed  a  tax  upon  property,  while  professing  only  to  tax  a 
franchise.  In  other  words,  the  rule  of  construction  claimed  is, 
that  we  should  impute  to  the  legislature  an  unlawful  intent  in 
a  case  where  its  action  is  plainly  sustainable  upon  justifiable 
grounds.     Well  and  long-settled  rules  forbid  us  from  placing 
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such  an  interpretation  upon  statutory  enactments,  and  re- 
quire us  to*  make  every  reasonable  intendment  to  uphold 
rather  than  to  nullify  the  exercise  of  legislative  authority.  The 
authorities  cited  would  seem  to  require  us  to  hold  this  law 
valid  as  a  tax  upon  franchise,  even  though  tliat  character  had 
not  been  expressly  ascribed  to  it  by  the  terms  of  the  act. 

The  case  of  the  Hamilton  Company  goes  much  farther  than 
we  need  go  to  sustain  the  judgment  appealed  from.  Tliere 
although  the  value  of  exempted  bonds  held  by  a  corporation 
entered  directly  into  the  computation  .of  the  amount  of  a  pro- 
posed tax,,  no  portion  of  the  tax  was  deemed .  to  have  been  in- 
validated thereby.  If  the  principal  of  sucli  bonds  can  be 
considered  as  a  basis  for  computing  the  amount  of  a  franchise 
tax,  the  partial  consideration  of  the  income  of  such  bonds  for 
a  similar  purpose  must  be  equally  unobjectionable. 

We  have  examined  the  Pennsylvania  cases  cited  by  the  appel- 
lant in  support  of  the  proposition  that  a  tax  like  the  one  in  ques- 
tion had  there  been  judicially  decided  to  be  a  tax  upon  capital 
stock.  They  do  not  appear  to  us  to  support  that  proposition. 
The  cases  arose  under  local  statutes  and  were  controlled  by 
special  provisions  therein  contained.  It  is  true  some  of  them  hold 
that  in  a  case  where  the  State  officers  were  authorized  to  tax 
capital  stock  alone,  the  imposition  of  a  tax  by  them,  in  which 
the  amount  of  the  tax  was  determined  by  the  amount  of  cor- 
porate dividends  declared,  was  a  tax  upon  capital  stock.  This 
conclusion  was  reached  by  force  of  the  rule  contained  in  the 
maxim  "t^<  res  magis  valsatj  quam  pereat  ;^^  the  court  holding 
that  the  dividends  which  were  there  made  the  basis  of  the  tax 
were  merely  referred  to  as  a  means  of  arriving  at  the  value  of 
the  capital  stock,  which  was  in  fact  the  subject  of  taxation.  If 
these  cases  can  be  assumed  to  hold  beyond  this,  they  conflict 
with  Hamilton  Oompwny  v.  MasacLchibsetU  and  Monroe  County 
Bank  {supra). 

It  is  further  strenuously  contended  by  the  appellant  that 
because  the  amount  of  the  tax  authorized  to  be  levied  upon 
corporations  dividing  less  than  six  per  cent  annually  shall  be 
SiCKELs  —  Vol.  XLVII.        44 
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graduated  by  the  appraised  value  of  their  capital  Btock,  it  ne- 
cessarily follows  that  the  tax  in  question  must  be  held  to  be  a 
tax  upon  capital  stock  and  not  upon  the  franchise.  The  cases 
above  cited  hold  directly  the  contrary.  W^  also  think  it  may 
safely  be  assumed  that  so  long. as  a  corporation  continues  busi- 
ness under  its  charter  the  privilege  of  so  doing  is  of  some 
pecuniary  value  to  it,  and  that  there  is  no  valid  reason  why 
the  value  of  the  capital  stock  may  not  be  used  as  an  element 
for  determining  the  amount  of  tax  levied  upon  franchise,  and 
why  it  will  not  in  each  year  approximate  its  variable  taxable 
value  quite  as  accurately  as  any  other  method.  In  the  present 
case  the  dividends  are  used  to  determine  the  value  of  the  cor- 
porate franchise,  and  there  is  no  inconsistency  in  these  modes 
of  estimating  the  respective  values  of  capital  stock  and  of  cor- 
porate franchises.  The  prosperity  of  a  corporation  will  affect 
equally  the  value  of  its  franchises  and  the  market  value  of  its 
capital  stock,  or  in  other  words,  what  enhances  the  value  of  the 
franchise  will  raise  the  value  of  its  capital  stock,  and  while  the 
one  may  in  the  aggregate  be  more  greatly  enhanced  tlian 
the  other,  yet  they  may  equally  afford  a  just  method  of  arriviug 
at  the  taxable  value  of  the  respective  subjects.  The  operation 
of  the  same  law  determines  the  relative  value  of  both  stock  and 
franchise. 

Tixe  title  to  the  stock  involves  the  ownership  of  the  property 
of  a  corporation,  including  its  franchise,  and  variations  in  the 
value  of  such  stock,  as  affected  by  its  prosperity,  indicate  by 
necessary  relation  the  comparative  variations  in  the  value  of  its 
franchise. 

We  are  unable  to  see  any  force  in  the  objection  raised  to  this 
law  that  various  corporations  subjected  to  its  provisions  are 
thereby  subjected  to  unequal  or  double  taxation.  Corporations 
are  of  course  alone  subject  to  the  payment  of  franchise  taxes^  and 
they  may  be  divided  into  as  many  classes  as  the  different  pursuits 
followed  by  them  may  require.  {State  MaUroad  Tax  Cases^ 
92  U.  S.  576.)  The  rate  of  taxation  pro^dded  by  the  act  seems 
to  be  justly  and  equitably  apportioned  and  to  bear  equally  upon 
each  of  the  classes  named  therein  who  stand  in  similar  relations 
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to  each  other.  Absohite  equality  in  laying  the  burdens  of  tax- 
ation as  shown  by  experience  is  impossible  of  attainment,  and 
it  is  not  an  insuperable  objection  to  a  law  that  it  does  not  accom- 
plish that  result.  {ComTnonweciLth  v.  The  Peoples  Five  Cent 
Savings  Bank^  5  Allen,  428 ;  Bank  of  Chenango  v.  Brown^ 
26  N.  Y.  467.)  In  the  consideration  of  the  eflEect  and  meaning 
of-  laws  imposing  taxes  it  would  imdoubtedly  be  the  duty  of 
the  court  to  so  construe  them,  if  possible,  as  to  avoid  unequal 
and  double  taxation,  but  in  determining  the  question  of  legisla- 
tive power  we  are  precluded  from  entertaining  such  considera- 
tions and  must  be  governed  by  the  constitutional  authority 
conferred  upon  the  legislative  body.  In  performing  the  duty 
of  levying  taxes  for  the  support  of  government.  State  legisla- 
tures may,  in  the  exercise  of  their  undoubted  power,  impose 
double  taxes  or  lay  burdens  beyond  the  financial  capacity  of  the 
classes  taxed,  and  however  impolitic  or  unwise  such  a  course 
would  be,  the  courts  have  no  right  to  interfere  with  the  exercise 
of  the  legislative  discretion.  {TTie  People^  ex  rel,  Grtffin^  v. 
The  Mayor  of  Brooklyn^  4  N.  Y.  419 ;  Gordon  v.  Cornea^ 
infra.)  Such  questions  properly  belong  to  the  legislative 
branch  of  the  government,  whose  exclusive  duty  it  is  to  appor- 
tion and  impose  the  taxes  required  for  the  use  of  the  govern- 
ment. {Monroe  County  BoAxk  v.  liochester^  supra ;  Gordon 
V.  Comes^  47  Is.  Y.  608;  Litchfield  v.  Vernon^  41  id.  124.) 
If  this  question  were  open  for  examination  in  this  court  upon 
principle,  we  think  the  plan  adopted  by  this  law  for  determin- 
ing the  taxable  value  of  corporate  franchises  is  fair  and  equit- 
able and  affords  no  reasonable  cause  for  complaint. 

The  tax  is  governed  by  actual  results,  and  is  measured  ex- 
clusively by  the  prosperity  of  the  corporation  taxed,  as  shown 
by  the  profits  voluntarily  distributed  among  its  shareholders. 
The  mode  of  assessment  seems  to  be  governed  by  just  prin- 
ciples and  to  adapt  itself  to  the  variable  character  of  the  prop- 
erty. The  amount  is  so  graded  that  it  rises  and  falls  with 
the  fluctuations  in  the  prosperity  of  the  corporation.  The 
various  processes  which  are  so  essential  in  securing  equality 
and  fairness  in  distributing  the  burdens  of  property  taxes  are 
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rendered  inapplicable  and  unnecessary  by  a  rule  wliicli  refers 
the  valuation  of  the  thing  taxed  to  the  owner  of  the  property 
without  reference  to  the  actual  value  of  his  invested  or  accu- 
mulated property,  and  is  based  upon  the  principle  by  which  a 
business  tax  alone  is  supported.  It  must  be  borne  in  mind  that 
this  tax  is  a  fractional  tax,  for  which  an  equivalent  property 
tax  has  been  surrendered,  and  thereby  substantial  equality  of 
taxation  may  be  presumed  to  have  been  produced  even  as  be- 
tween individuals  and  the  corporations  taxed.  In  this  case  the 
propriety  of  the  method  is  made  apparent  from  the  fact  that 
although  nearly  two-thirds  of  the  capital  of  the  defendant  is 
invested  in  government  bonds,  but  about  one-quarter  of  its 
income  is  derived  from  that  source. 

It  would  seem  that  these  corporations  could  not  fairly  claim 
exemption  for  more  than  the  proportionate  amount  of  income 
which  is  derived  from  investment  in  exempted  securities,  but 
we  feel  constrained  to  hold,  in  accordance  with  the  principles 
laid  down  in  the  cases  cited,  that  the  tax  in  question  was  a  tax 
upon  franchises  alone,  and  was,  therefore,  within  the  exercise 
of  legitimate  legislative  power. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thokas  J.   Chamberlain  et  al.,  Appellants,  v.  Hasoal  L. 
j«J  ~g;  Taylor  et  al..  Respondents. 


The  proviiiion  of  the  Revised  SUtutes  (3  R.  S.  691,  §  5)  making  it  a  mlsde- 
iru  148^1        meanor  to  accept  a  conveyance  of  lands,  which,  to  the  knowledge  of  the 
'        grantee,  are  at  the  time  held  adversely,  and  the  title  to  which  is  in  litiga- 
tion, does  not  affect  the  previous  title  of  the  grantor  in  a  deed  executed 
in  violation  thereof,  and  the  conveyance  is  no  defense  to  an  action  of 
ejectment  hroaght  by  him. 
If  the  deed  be  utterly  void,  the  gprantor  may  recover  as  owner  of  the  legal 
title ;  if  void  only  as  to  the  defendants,  the  action  is  authorized  by  tho 
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Code  of  Civil  Procedure  (§  1501)  in  the  name  of  the  grantor  for  the  bene- 
fit of  the  grantee. 
Chamberlain  v.  Taylor  (36  Hun,  601),  reversed. 

(Argued  April  16, 1883 ;  decided  Maj  1,  1888.) 

Appeal  f  I'om  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  in  favor  of  defendants, 
entered  upon  an  order  made  at  the  April  term,  1882,  which 
overruled  plaintiffs'  exceptions,  denied  a  motion  for  a  new  trial, 
and  directed  judgment  upon  a  verdict.  (Reported  below,  26 
Bun,  601.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

K  Darwin  l^mith  for  appellants.  The  plaintiffs,  having 
duly  established  on  the  trial  title  in  themselves,  were  entitled 
to  a  verdict  finding  and  asserting  such  title  in  fee,  and  to  the 
possession  of  said  premises,  which  were  wrongfully  withheld 
from  them  by  the  defendants.  (Civil  Code,  §§  1502,  1519.) 
The  will  of  Chamberlain  with  the  probate  thereof,  which  de- 
vised all  his  real  and  personal  estate  to  the  plaintiffs,  with 
directions  to  convert  the  same  into  money  and  divide  same, 
vested  the  whole  undisposed  real  estate  of  the  testator,  includ- 
ing the  premises  in  question,  in  the  plaintiffs.  {Chamberlain 
V.  Chamberlain,  43  N.  Y.  425,  431  441 ;  Dodge  v.  Pond,  23 
id.  69 ;  Powers  v.  Cassidy,  79  id.  603,  614 ;  Shumway  v. 
Harman,  6  T.  &  C.  626 ;  Stagg  v.  Jackson,  1  K  Y.  212 ; 
Forsyth  v.  Eathhone,  34  Barb.  388,  405 ;  Leigh  &  Dalzell  on 
Equitable  Conversion,  5,  109.)  The  proof  that  the  executors 
had  conveyed  the  premises  in  question  to  Ensign  and  others  for 
$400  did  not  impair  the  plaintiffs'  title  or  the  right  to  main- 
tain their  action  for  the  benefit  of  such  grantees.  {Hamilton 
V.  Wright,  37  N.  Y.  502 ;  Towle  v.  Remson,  70  id.  310,  313 ; 
Ward  V.  Reynolds,  62  How.  183 ;  Hasbrouch  v.  Bxmce,  62 
N.  Y.  482 ;  Code  of  Civil  Proc,  §  1501 ;  Brinley  v.  Whiting, 
5  Pick.  348 ;  Stephens  v.  Deming,  60  Ind.  486.)  The  statute 
allows  an  action  in  all  such  cases  in  the  name  of  the  grantor  in 
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a  deed,  when  the  same  would  be  void  uuder  the  statute  as  against 
such  grantee  because  of  adverse  possession.  (Code,  §  1501 ; 
Towle  V.  Smithy  2  Rob.  493.)  If  Ensign  was  nonsuited  in  a  pre- 
vious action  erroneously  commenced  in  his  own  name,  such  non- 
suit cannot  affect  this  action,  or  prechide  a  recovery  in  an  action 
in  the  name  of  his  grantors,  the  plaintiffs  in  this  action.  It  was 
at  least  a  mere  nonsuit.  (  WilUanut  v.  Tibbits,  5  Johns.  489 ; 
Jackson  v.  Vredenbergh^  1  id.  159 ;  Jackson^.  Leggeit^  7  Wend. 
377 ;  Jackson  v.  J)e?nont,  9  Johns.  55  ;  Livingston  v.  jProseus, 
2  Hill,  528 ;  Hamilton  v.  WrigAt,  37  N.  Y.  506  ;  4  Kent,  448 ; 
Williams  V.  Jackson^  5  Johns.  489,  501 ;  Vanhosen  v.  ^en- 
hamy  15  Wend.  164;  Towler  v.  Kelly ^  9  Bosw.  494.) 

* 
Z>.  H.  BoUes  for  respondents.  The  action  cannot  be  sus- 
tained unless  the  deed  executed  by  the  plaintiffs  to  William  H. 
Ensign  and  others  is  valid  and  effectual.  (Code  of  Civil  Proc., 
§  541  ;  Hamilton  v.  Wright,  37  N.  Y.  507.)  The  deed  from 
the  plaintiffs  to  William  II.  Ensign  and  his  associates  was 
executed  in  contravention  of  the.  statutes  of  champerty  and 
therefore  void.  (R.  S.,  §  5,  tit.  3,  cliap.  1,  part  4  [2d  ed.],  p. 
718;  2  Kent's  Com.  466  [marg.]  ;  Dewitt  v.  Brisbane,  16 
N.  Y,  508,  573.)  The  plaintiffs  had  no  power,  authority  or 
right  to  execute  the  deed  in  question,  and  it  was  therefore  void. 
(R.  S.  [Ist  Edm.  ed.  678],  §§  56,  76,  94,  art.  2,  tit.  2,  chap.  1, 
part  2.) 

Finch,  J.  This  is  an  action  of  ejectment.  The  plaintiffs 
sue  as  executors  of  the  will  of  Benjamin  Chamberlain,  deceased. 
They  allege  title  in  themselves  and  right  of  possession ;  a  con- 
veyance by  them  to  one  Ensign  and  others  ;  an  advei'se  holding 
of  the  premises  at  the  delivery  of  such  deed ;  and  claim  to  re- 
cover for  the  benefit  of  their  grantees.  The  defendants  deny 
the  material  allegations  and  put  in  issue  the  title  asserted. 
Upon  the  trial  the  plaintiffs  showed  title  in  the  testator  by  a 
patent  from  the  State  ;  proved  his  death,  his  will,  its  due  pro- 
bate, their  letters  testamentary  and  their  conveyance  to  Ensign 
and  others,  during  an  adverse  holding  by  the  defendants ;  and 
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rested.  There  was  no  motion  for  a  nonsuit.  The  defendants 
gave  evidence,  for  the  most  part  under  objection,  consisting  of 
the  judgment  finally  construing  the  will  of  Chamberlain,  and 
the  decrees  of  the  surrogate,  settling  the  accounts  of  the  execu- 
tors. It  was  also  proved  that  at  the  time  of  the  execution  of 
the  deed,  an  action  was  pending,  brought  by  said  grantees 
against  the  defendants,  to  recover  possession  of  the  same  prem- 
ises. At  the  close  of  the  evidence  the  defendants  requested 
the  court  to  direct  a  verdict  in  their  favor.  No  ground  of  the 
request  was  assigned,  but  it  was  granted  and  the  plaintiffs  ex- 
cepted. The  judgment  thereupon  entered  was  affirmed  by  the 
General  Term,  but  for  reasons  in  which  we  do  not  concur. 

If  we  assume,  as  was  asserted,  that  both  grantors  and  grantees 
were  guilty  of  a  misdemeanor,  the  former  for  conveying  and 
the  latter  for  accepting  a  deed  of  land  held  adversely,  and  the 
title  to  which  was  at  the  time  involved  in  litigation,  still  the 
conclusion  of  the  General  Term  does  not  follow.  The  criminal 
law  affects  the  deed  given  in  violation  of  its  command,  but  not 
the  grantor's  previous  title.  The  former  may  be  void,  but  if 
it  is  the  grantor's  title  has  neither  been  extinguished  nor  trans- 
ferred, and  remains  valid  and  effectual.  Upon  it  the  grantors 
may  rely  as  against  trespassers  and  occupants  without  title. 
Upon  it  they  do  rely  in  this  action.  They  are  the  sole  plaint- 
iffs here  and  we  can  recognize  no  others.  Their  action  is  not 
founded  upon  the  illegal  deed,  but  upon  a  disaffirmance  of  it. 
It  is  the  legal  title  of  the  grantors  which  has  in  it  no  vice  bom 
of  the  violation  of  the  criminal  law  which  the  defendants  are 
called  upon  to  answer.  The  grantees  are  not  before  us.  That 
they  may  and  will  reap  a  benefit  from  the  recovery  of  the 
grantors  does  not  deprive  the  latter  of  their  title  or  serve  to 
weaken  or  defeat  it.  That  is  an  after  question  between  grant- 
ors and  grantees,  with  the  solution  of  which  the  defendants 
have  no  concern.  If  the  deed  is  utterly  void,  an  absolute 
nullity,  because  it  was  a  crime  to  give  and  receive  it,  then 
certainly  the  plaintiffs  may  recover,  as  owners  of  the  legal  title, 
which  has  never  passed  from  them.  If,  on  the  contrary,  it  is 
only  void  as  to  the  defendants,  and  good  between  the  other 
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parties,  then  the  Code  permits  the  action,  in  the  name  of  the 
plaintiffs,  for  the  benefit  of  the  grantees.  In  either  event  the 
gi-antors'  title  can  be  asserted  and  established.  Similar  actions 
have  always  been  sustained.  Under  the  old  practice,  before 
the  Bevised  Statutes,  the  plaintiff  could  count  upon  different 
demises  from  different  lessors  and  recover  upon  the  title  of 
the  grantor  when  that  of  the  grantee  was  rendered  void  by  an 
adverse  holding,  {Jackson  v.  Vredenbergh^  1  Johns.  169; 
JacTtBon  v.  Demont^  9  id.  55 ;  Jackson  v.  Leggett^  7  Wend. 
377.)  The  same  mode  of  pleading  was  sustained  after  the  use 
of  fictitious  names  was  abolished,  and  counts  were  permitted  in 
the  names  both  of  grantor  and  grantee.  {Ely  v.  Balla/ntine^ 
7  Wend.  470  ;  Livingston  v.  Proseics,  2  Hill,  528.)  In  tlie 
case  last  cited  the  correct  doctrine  was  thus  stated :  "  As  against 
the  person  holding  adversely  the  jdeed  is  utterly  void  ;  a  mere 
nullity.  There  was  an  attempt  to  convey,  but  the  parties 
failed  to  accomplish  the  object.  The  title  still  remains  in  the 
original  proprietor,  and  he  may,  indeed  must,  sue  to  recover 
the  land.  It  is  true  that  the  recovery  will  inure  to  the  benefit 
of  the  grantee  in  the  deed,  but  that  is  a  matter  between  him 
and  the  grantor  and  with  which  the  person  holding  adversely 
has  nothing  to  do.  It  is  enough  for  him  that  the  deed  does 
■him  no  injury."  When  the  Code  enacted  that  actions  should 
be  brought  in  the  name  of  the  real  party  in  interest,  the  new 
difficulty  was  removed  by  the  special  provisions  aJlowing  the 
action,  although  for  the  benefit  of  the  grantee  to  be  brought  in 
the  name  of  the  grantor.  (Code,  §  111 ;  Code  of  Civil  Procedure, 
§1601.)  If  there  is  any  jar  between  the  civil  and  criminal  law 
upon  this  subject,  it  can  only  occur  in  some  action  founded 
upon  the  illegal  deed,  and  not  in  one  which  concedes  its 
illegality  and  rests  upon  a  valid  title.  It  cannot  be  that  a  mere 
trespasser  can  defeat  the  grantee  of  the  true  owner,  because 
his  deed  is  void,  and  then  defeat  the  grantor  because  the  same 
deed  is  good. 

But  the  judgment  is  defended  upon  the  further  ground  that 
under  the  will  of  Chamberlain  and  its  construction  by  the 
courts,  the  executors  took  no  title,  but  the  fee  descended  to  the 
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heirs  at  law,  subject  only  to  the  execation  of  the  power  of 
sale ;  and  that  such  power  is  spent  and  dead  because  all  its. 
purposes  are  accomplished.  The  point  appears  to  be  serious, 
and  strikes  us  as  worthy  of  careful  consideration.  But  it  does 
not  appear  to  have  been  suggested  on  the  trial ;  it  has  not  been 
considered  by  the  General  Term,  and  the  complete  provisions 
of  the  will  are  not  before  us.  There  may  be  something  in 
them  which  would  modify  the  inference  to  be  drawn  from  the 
brief  extracts  furnished  in  the  printed  case.  We,  therefore, 
express  no  opinion  upon  it,  but  leave  it  to  be  considered  on  a 
new  trial  and  in  the  light  of  the  full  and  complete  facts  which 
will  doubtless  be  supplied. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgme^nt  accordingly. 


Cynthia  A.  Tolman  as  Administratrix,  etc.,  Respondent,  v. 
The  Syracuse,  Bingh amton  and  New  York  Bailboad  Com- 
pany, Appellant. 

Where  an  order  of  Special  Term  recited  that  it  was  made  *'  on  reading 
and  filing  the  decision  of  the  court/'  referring  to  an  opinion  which  was 
the  onlj  decision  filed,  and  the  minutes  of  the  General  Term  on  affirm- 
ance of  such  order  stated  that  it  was  affirmed  on  opinion  of  the  jadge  at 
Special  Term,  hM,  that  the  opinion  was  thus  made  part  of  the  record 
and  coold  he  referred  to  to  ascertain  the  grounds  of  the  decision  ;  and,  it 
appearing  therefrom  that  the  decision  was  based  upon  the  ground  of  a 
want  of  power,  held  that  the  order,  although  a  discretionary  one,  was  re- 
viewable here. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  8271)  giving  .to  the 
court  discretionary  power  to  require  the  plaintiff  in  an  action  brought  by 
or  against  an  executor,  administrator,  etc,  in  his  representative  capacity, 
to  give  security  for  costs,  the  court  has  power  to  require  such  security 
of  one  bringing  suit  in  such  capadty,  although  there  is  no  evidence  of 
mismanagement  or  bad  faith,  and  aside  from  the  question  of  his  per- 
sonal liability  for  costs  as  prescribed  by  the  Code  (§  8246). 

Darby  v.  C<mdU  (1  Duer,  599),  overruled. 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  January  9, 
1883,  which  afSrmed  an  order  of  Special  Term  denying  a 
motion  on  behalf  of  defendant,  that  plaintiff  be  required  to 
file  security  for  costfi. 

JLouis  Marshall  for  appellant.  This  court  will,  upon  appeal, 
review  the  *determination  of  the  courts  below  even  upon  a 
discretionary  order  where  it  appears  that  the  decision  was  based 
on  the  ground  of  a  want  of  power  to  grant  the  application. 
{TiUon  V.  JSeeoheTy  59  N.  T.  176 ;  JBeech  v.  Chamberlain^  3 
Wend.  366;  BvsseU  v.  Conriy  20  N.  Y.  81 ;  Tracy  v.  AU- 
meyer^  46  id.  598;  Brown  v.  Brovm^  58  id.  609;  AUen  v. 
Meyer,  73  id.  1 ;  Matter  of  Duffy  41  How.  350 ;  Eq.  L.  Ass. 
Co,  V.  Stevens,  63  N.  T..  341;  Dunlqp  v.  F.  Ins,  Co.,  74  id. 
145 ;  Jamison  v.  Citizens^  Samngs  B^k,  85  id.  546 ;  Matter 
of  Atty,'Oen.  v.  Cont.  Z.  Ins.  Co.,  88  id.  77 ;  Salmon  v.  Ged- 
ney,  75  id.  481 ;  HewleU  v.  Wood,  67  id.  399.)  The  Supreme 
Court  has  the  statutory  power  of  requiring  security  for  costs 
to  be  given  in  any  one  of  the  cases  specified  in  section  3271 
of  the  Code  of  Civil  Procedure,  even  in  the  absence  of  evi- 
dence of  mismanagement  or  bad  faith,  and  independent  of  the 
question  of  personal  liability.  {More  v.  Durr,  45  N.  Y.  Supr. 
Ct.  154 ;  Reade  v.  Waterhouse,  52  N.  Y.  587.)  The  exercise 
of  the  power  to  require  security  for  costs  rests  in  the  discretion 
of  the  Supreme  Court.  {Briggs  v.  Vanderhergh,  22  N.  Y. 
467;  Gedney  v.  Purdy,  47  id.  676;  Code  of  Civil  Pro., 
§  3271 ;  Mv/rphy  v.  Travers,  60  How.  Pr.  301.) 

C.  V.  Kellogg  for  respondent.  The  court  will  not  require 
security  for  costs  to  be  filed,  except  for  mismanagement  or  bad 
faith  in  commencing  or  prosecuting  this  action.  {Darby  v. 
Condit,  1  Duer,  509 ;  Norris  v.  Creed,  1  Sheldon,  27 ;  S.  CI, 
12  Abb.  Pr.  [K  S.]  185 ;  Wifhur  v.  White,  56  How.  321-2 ; 
Kimherly  v.  Stewart,  22  id.  443 ;  Bya/n  v.  Potter,  4  Law 
Bulletin,  62 ;  Code  Civ.  Pro.,  vol.  2,  p.  33 ;  Sheppard  v. 
Burt,   8  Duer,   645;   ffaU   v.   Waterbury,   6   Abb.   N.  O. 
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356.)  The  court  will  not  require  security  for  costs  merely 
upon  the  gronnd  that  the  estate  which  an  executor  or  ad- 
ministrator represents  has  no  funds  except  the  daim  in  litiga- 
tion. {Darby  v.  Gondii^  1  Duer,  599 ;  Ryan  v.  Potter^  4 
Law  Bulletin,  62 ;  S.  (7.,  Code  Civ.  Pro.,  vol.  2,  p.  33.)  If 
this  court  should  be  of  the  opinion  that  the  court  of  original 
jurisdiction  has  not  exercised  its  discretion,  and  should  have 
exercised  such  discretion,  and  either  require  security  to  be  filed 
or  not,  then  the  respondent  claims  that  the  motion  should  have 
been  denied.  {Pui/ncmi  v.  N.  Y.  0.  cfe  H.  JR.  E.  H.  Co.,  16 
N.  Y.  W'kly  Dig.  114 ;  Eamst  v.  H.  JR.  JR.  Co.^  33  N.  Y.  9 ; 
Benwick  v.  N.  T.  G.  <&  H.  R.  R.  R.  Go.,  36  id.  132 ;  Kd- 
logg  V.  N.  T.  C.  <&  II.  R.  R.  R.  Go.,  79  id.  72 ;  Maaaoth  v. 
Jff.  Y.  G.  <&  H.  R.  R.  R.  Go.,  64  id.  524 ;  Roach  v.  Flushing, 
etc.,  R.  R.  Go.,  58  id.  626 ;  Smedis  v.  Brooklyn  cfe  R.  B.  R. 
R.  Go.  32  Hun,  279;  88  K  Y.  13;  Waldile  v.  JV.  Y.  G.  R. 
R.  Go.,  19  Hun,  69,  72-3 ;  Johnson  v.  Hudson  R.  R.  Co.,  20 
K.  Y.  65.)  The  order  appealed  from  is  not  appealable.  It  is 
a  discretionary  order,  and  not  reviewable  here.  {Oedney  v. 
Purdy,  47  N.  Y.  676 ;  Gushman  v.  BrundiU,  50  id.  296 ; 
Paul  V.  Munger,  47  id.  469 ;  People  v,  Schoonmaker,  50  id. 
499.) 

* 

Miller,  J.  This  is  an  appeal  from  an  order  of  the  General 
Term,  aflBrming  an  order  of  the  Special  Term,  denying  a  mo- 
tion to  compel  the  plaintiff  to  file  security  for  costs.  It  ap- 
pears from  the  opinion  of  the  judge  at  Special  Term  that  the 
motion  was  denied  upon  the  sole  ground  that  a  case  did  not 
arise  under  section  3271  of  the  Code  of  Civil  Procedure  for 
the  court  to  exercise  its  discretion  in  requiring  security  for 
costs,  unless  it  appeared  from  the  papers  presented  that  the 
court  would  be  likely  at  the  proper  time  to  require  the  plaint- 
iff to  pay  costs  for  mismanagement  or  bad  faith  in  the  prose- 
cution of  the  action  under  section  3246.  The  minutes  of  the 
General  Term  show  that  the  order  was  affirmed  on  the  opinion 
of  the  judge  at  Special  Term,  and  the  order  entered  states  that 
fact.     It  thus  appears  that  only  a  single  question  was  decided 
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at  the  General  Term,  as  the  courts  below  refused  to  exercise 
their  discretion,  upon  the  sole  ground  that  they  did  not  pos- 
sess the  power  to  do  so  unless  a  case  was  made  out  under  sec- 
sion  3246  of  the  Code  of  Civil  Procedure.  We  think  the  or- 
der is  reviewable  on  this  appeal.  This  court  will  review  upon 
appeal  the  determination  of  the  courts  below,  even  upon  a 
discretionary  order  where  it  appears  that  the  decision  was 
based  on  the  ground  of  a  want  of  power  to  grant  the  applicap- 
tion.  {TUton  v.  Beecher,  59  N.  T.  176 ;  17  Am.  Kep.  337 ; 
Buslsell  V.  Conn.^  20  N.  Y.  81 ;  Tracey  v.  Altmyer^  46  id. 
598;  Brovm  v.  Brown^  68  id.  609;  Allen  v.  Meyety  73 
id.  1.) 

The  order  at  Special  Term  recites  that  it  is  made  "  on  read- 
ing and  filing  the  decision  of  the  court,"  thus  referring  to  the 
opinion  which  was  the  only  decision  made  and  which  forms  a 
part  of  the  record.  The  order  is  not  intelligible  without  read- 
ing the  opinion,  and  it  constitutes  a  part  of  the  record,  as  much 
as  the  affidavits  and  notice  of  motion  which  are  referred  to 
in  the  earlier  part  of  the  order,  and  shows  that  the  motion  was 
denied  upon  the  grounds  stated  in  the  opinion.  The  order  of 
the  General  Term  is  also  very  specific  and  expressly  states  that 
the  order  of  the  Special  Term  was  affirmed  upon  the  opinion 
of  the  judge  at  such  term. 

In  view  of  these  facts  we  think  the  opinion  must  be  con- 
sidered as  a  part  of  the  several  orders  referred  to  and  as  incor- 
porated therein.  There  can  be  no  doubt,  therefore,  as  to  the 
ground  upon  which  the  decision  was  based.  While  the  opin- 
ion cannot  ordinarily  be  referred  to  to  show  the  ground  upon 
which  an  order  is  made,  this  case  is  not  brought  within  any 
such  rule.  The  reason  for  the  rule  is,  it  forms  no  part  of  the 
record,  and,  therefore,  cannot  be  referred  to  to  explain  the 
meaning  of  the  record.  {Salmon  v.  Oed/neyy  75  N.  T.  481;) 
Here  the  opinion  constitutes  an  important  and  material  part  of 
the  record  and  is  expressly  referred  to  in  the  orders. 

The  order  not  being  discretionary,  and  the  motion  being 
disposed  of  for  want  of  power,  we  are  called  upon  to  consider 
whether  the  courts  committed  an  error  in  denying  the  motion 
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upon  the  grounds  stated.  We  think  that  the  Supreme  Court 
had  the  power  to  require  security  for  costs  under  section  3271 
of  the  Code  of  Civil  Procedure,  even  although  there  was  no 
evidence  of  mismanagement  or  bad  faith  and  aside  from  the 
question  of  personal  liability. 

The  provisions  of  the  Code  relating  to  the  subject  are  sec- 
tions 3246  and  3271,  and  each  is  independent  of  the  other  and 
contained  in  different  titles  and  separated  from  each  other  by 
other  provisions  which  do  not  bear  any  special  relatioti  to  the 
subject-matter  of  the  sections  cited.  The  former  section,  3246, 
relates  to  the  awarding  and  enforcement  of  the  payment  of 
costs,  and  the  latter  section,  3271,  to  security  for  costs.  Neither 
one  refers  to  the  other  and  it  does  not  appear  that  they  are  in 
any  way  connected.  It  is  only  by  inference  that  it  can  be 
claimed  that  the  latter  section  is  controlled  or  limited  by  the 
former.  Section  3246  provides  that,  "In  an  action  by  or 
against  an  executor  or  administrator  in  his  representative 
capacity,  or  the  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorized  by  statute  to  sue  or  be  sued  *  *  *  costs 
are  exclusively  chargeable  upon  and  collectible  from  the  estate, 
fund  or  person  represented,  unless  the  court  directs  them  to  be 
paid  by  the  party  personally  for  mismanagement  or  bad  faith  in 
the  prosecution  or  defense  of  the  action."  This  section  is  ap- 
plicable to  both  plaintiff  and  defendants  acting  in  a  represen- 
tative capacity,  and  it  also  refers  to  costs  in  a  final  judgment 
rendered  in  an  action.  Section  3271  provides  that,  "  In  an  ac- 
tion by  or  against  an  executor  or  administrator  in  his  represen- 
tative capacity,  or  the  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute  to  sue  or  to  be  sued,  or  by  an 
official  assignee,  the  assignee  of  a  receiver,  or  the  committee  of 
a  person  judicially  declared  to  be  incompetent  to  manage  his 
affairs,  the  court  may,  in  its  discretion,  require  the  plaintiff  to 
give  security  for  costs."  This  section  refers  to  three  classes 
of  parties  not  included  in  section  3246,  viz. :  First,  an  official 
assignee ;  second,  the  assignee  of  a  receiver,  and  third,  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to  man- 
age his  affairs.  The  effect  of  construing  the  two  sections  together 
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would  be  to  apply  the  condition  of  section  3246  to  these  cases, 
which  could  not  have  been  intended.  Section  3271  is  appli- 
cable to  plaintiffs  alone,  without  regard  to  the  question  whether 
they  act  in  a  representative  capacity  or  not.  There  is  no 
ground  for  claiming  that  the  plaintiff  could  not  be  compelled 
to  give  security  for  costs  unless  the  court  would  require  him  to 
pay  them  personally  on  the  ground  of  bad  faith  or  mismanage- 
ment. The  term  "  mismanagement,"  under  section  3246,  could 
have  no  meaning  when  applied  to  a  person  not  acting  in  a 
representative  capacity.  Section  3271  declares  the  terms  upon 
which  security  may  be  required  and  the  limitation  placed  upon 
the  right  to  impose  it,  wliich  is  in  the  discretion  of  the  court. 
The  meaning  of  the  section  last  cited  is  very  manifest,  and  it 
would  be  going  very  far  to  hold  that  it  is  directed  and  con- 
trolled by  a  previous  section  with  which  it  has  no  distinct  con- 
nection and  which  cannot  affect  it  except  by  a  constrained  con- 
struction. Section  3271  refers  to  a  proceeding  during  the  pen- 
dency of  an  action,  while,  as  we  have  seen,  section  3246  has 
reference  to  costs  in  the  final  judgment. 

We  think  these  sections  very  evidently  are  to  be  construed 
separately  and  independently  of  each  other ;  they  apply  to  dif- 
ferent cases,  and  upon  no  sound  principle  can  it  be  held  that 
section  3271  is  to  be  limited  in  its  operation  by  section  3246. 
Some  authorities  are  cited  and  relied  upon  to  sustain  the  posi- 
tion contended  for  by  the  respondent's  counsel,  and  the  princi- 
pal case  referred  to  is  that  of  Darby  v.  Condit  (1  Duer,  599), 
which  has  been  followed  by  several  decisions  at  Special  Term. 
This  case  is  claimed  by  the  appellant's  counsel  to  be  overruled  by 
a  decision  in  the  same  court  in  More  v.  Durr  (45  N.  Y.  Super. 
Ct.  154)  and  a  contrary  rule  laid  down.  Without  considering 
the  question  whether  there  is  a  conflict  in  these  decisions  we 
cannot  resist  the  conclusion  that  the  case  of  Darby  v.  Condit 
(supra)  is  not  a  well-considered  case  and  should  not  be  foU 
lowed. 

We  do  not  deem  it  necessary  to  examine  more  at  length  the 
authorities  cited  in  this  connection,  and  we  are  satisfied  that, 
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under  a  fair  construction  of  the  sections  dted,  both  the  Special 
and  General  Terms  erred  in  their  decision. 

The  orders  of  the  Special  and  General  Terms  should,  there- 
fore, be  reversed,  without  costs,  and  the  proceeding  remitted 
to  be  heard  at  Special  Term  that  its  discretion  may  be  exercised 
upon  the  merits. 

All  concur,  except  Kuobr,  Ch.  J.,  who  did  not  sit. 

Ordered  accordingly. 


Thomas  Mubtha,  Appellant,  v.  Michael  Cuslet,  Impleaded, 

etc.,  Kespondent. 

Where  a  plaintiff  is  entitled  to  costs,  under  tlie  Code  of  Civil  Procedure 
(§  3228),  upon  entry  of  judgment  in  his  favor,  and  such  judgment  is  re- 
vented  and  new  trial  granted  bj  the  General  Term  "  with  costs  to  appel- 
lant to  abide  the  event/'  but  is  affirmed  on  appeal  by  plaintiff  to  this 
court,  he  is  entitled,  of  course,  to  the  costs  of  the  appeals  to  the  General 
Term  and  to  this  court    (Code,  §  3288.) 

(Submitted  April  17,  1883;  decided  May  1,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Conrt  of  the  city  of  New  York,  made  the  first  Monday  of  Feb- 
ruary, 1883,  which  reversed  an  order  of  Special  Term  retaxing 
plain  tifi^s  costs. 

The  facts  are  suflBciently  stated  in  the  opinion. 

Adolphus  D,  Pape  for  appellant.  Plaintiff  is  entitled  to 
the  costs  at  General  Term.  {Sanders  v.  Tovmsendj  11  Abb. 
N.  C.  217 ;  Code  of  Civ.  Proc,  §§  3228,  3230,  3237,  3238.) 
The  order  is  appealable.  {Sturgis  v.  Spofford^  68  N.  T.  103 ; 
3  Abb.  [N.  S.]  183 ;  49  K  Y.  660.) 
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Starr  <&  Hooker  for  reepondent.  The  first  appeal  to  the 
General  Term  being  from  a  final  judgment  the  costs  thereof 
were  in  the  discretion  of  the  General  Term,  nnder  section  3238 
of  the  Code  of  Civil  Procedure,  because  a  new  trial  was 
directed.  (Subd.  1,  last  clause  of  §  3238.)  Also  because  the 
action  was  in  equity.  (Subd.  2  of  §  3238 ;  Black  v.  O'Brien^ 
23  Hun,  82,  84 ;  TayUyr  v.  Root^  48  K  T.  687 ;  PaJm&r  v. 
Ranhen^  56  How.  364 ;  Ghipma/n,  v.  Mowtgomeryy  63  N.  Y. 
222,  238 ;  Matter  of  Prot.  Epia.  School,  86  id.  397,  398.) 
Where,  as  in  the  present  cause,  there  was  a  reversal  by  the 
Court  of  Appeals  "  with  costs,"  the  costs  of  the  Court  of  Ap- 
peals only  are  intended.  {Slaters  of  Charity  v.  KeUy,  68  N. 
Y.  628 ;  Post  v.  DoremuSy  60  id.  372,  380.)  As  the  Court  of 
Appeals  did  not  give  to  Murtha  the  costs  of  the  appeal  to  the 
General  Term,  the  Special  Term  had  no  authority,  either 
original  or  delegated  by  the  remiMitur,  to  review  a  discretion 
in  the  matter  of  costs  of  appeal  to  a  General  Term  already 
exercised  by  that  General  Term.  {Matter  of  N.  T.  Prot. 
Epis,  Schooly  24  Hun,  369.)  It  is  only  where  costs  are  given 
generally  "  to  abide  the  event,"  that  whichever  party  is  success- 
ful eventually  is  entitled  to  tax  the  costs  of  such  appeal  to  the 
General  Term.  {Mrst  Nat.  Bk  of  MeadviUe  v.  Fourth  Nat. 
B'k  of  N.  r.,  22  Hun,  563 ;  Bowell  v.  Van  Sichen,  8  id. 
525.) 

Eakl,  J.  In  this  action  a  money  judgment  was  recovered 
against  the  defendant.  From  that  judgment  he  appealed  to 
the  General  Term  of  the  New  York  Superior  Court,  where 
the  judgment  was  reversed  and  a  new  trial  granted,  "  with  costs 
to  the  appellant  to  abide  the  event  of  such  new  trial."  From 
the  order  of  the  General  Term  the  plaintiff  appealed  to  the 
Court  of  Appeals,  which  reversed  the  order  of  the  General 
Term  and  affirmed  the  judgment  of  the  Special  Term,  ^'  with 
costs."  Upon  the  taxation  of  costs,  plaintiff  sought  to  tax 
the  costs  of  the  appeal  to  the  General  Term.  Upon  objection 
on  behalf  of  the  defendant,  the  clerk  disallowed  such  costs, 
and  plaintiff  then  appealed  to  the  Special  Term,  which  re- 
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yeiiBed  the  ruling  of  the  clerk  and  directed  him  to  tax  the  costs 
of  the  appeal  to  the  General  Term.  The  defendant  then  ap- 
pealed from  the  order  of  the  Special  Term  to  the  General 
Term,  which  reversed  the  order  of  the  Special  Term  and 
affirmed  the  ruling  of  the  clerk,  and  this  appeal  is  from  that 
order  of  the  General  Term. 

Section  3228  of  the  Code  provides  for  the  cases  in  which  a 
plaintiff  is  entitled  to  costs  of  course;  and  subdivisions  1, 
2  and  3  of  that  section  provide  for  costs  in  what  are  commonly 
called  actions  at  law.  Subdivision  4  gives  costs  to  the  plaintiff 
in  ^^  an  action  other  than  one  of  those  specified  in  the  forego- 
ing subdivisions  of  this  section,  in  which  the  complaint  de- 
mands judgment  for  a  sum  of  money  only."  Under  this  sub- 
division it  does  not  matter  whether  the  action  be  legal  or 
equitable,  the  sole  condition  being  that  the  judgment  demanded 
must  be  for  money  only.  Section  8229  provides  that  the  de- 
fendant shall  have  costs,  of  course,  in  the  isame  actions  speci- 
fied in  the  preceding  section,  unless  the  plaintiff  is  entitled  to 
costs  as  therein  prescribed.  Section  3230  provides  that,  except 
as  prescribed  in  the  preceding  two  sections,  the  court  may,  in 
its  discretion,  award  costs  to  any  party  upon  the  rendering  of 
a  final  judgment.  Section  8237  provides  that  the  preceding 
sections  "  do  not  affect  the  recovery  of  costs  upon  an  appeal ; " 
and  then  section  3238  provides  that  "upon  an  appeal  from 
the  final  judgment  in  an  action  the  recovery  of  costs  is  regu- 
lated as  follows :  1st.  In  an  action  specified  in  section  3228  of 
this  act  the  respondent  is  entitled  to  costs  upon  the  affinnance, 
and  the  appellant  upon  the  reversal  of  the  judgment  appealed 
from ;  except  that  where  a  new  trial  is  directed  costs  may  be 
awarded  to  either  party,  absolutely  or  to  abide  the  event,  in 
the  discretion  of  the  court.  2d.  In  every  other  action,  and 
also  where  the  final  judgment  appealed  from  is  affirmed  in 
part  and  reversed  in  part,  costs  may  be  awarded  in  like  man- 
ner, in  the  discretion  of  the  court." 

It  does  not  appear  in  the  record  before  us  what  judgment 
was  demanded  in  the  complaint.     From  the  fact  a  money 
judgment  was  rendered  we  may  infer  that  a  money  judgment 
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only  was  demanded  in  the  complaint ;  and  sach  from  records 
in  our  possession  we  know  to  be  the  fact.  (90  N.  Y.  372.) 
Therefore  this  is  a  case  where  the  plaintiff  was  entitled  to  costs 
of  course  under  section  8228,  upon  the  entry  of  the  judg- 
ment in  his  favor ;  and  as  his  judgment  was  finally  ai&rmed  in 
this  court,  he  was  of  course  entitled  to  his  costs  of  the  appeals 
to  the  General  Term  and  to  this  court,  under  section  3238. 

It  follows  from  these  views  that  the  order  of  the  General 
Term  should  be  reversed,  and  that  of  the  Special  Term  aflSrmed, 
with  costs  of  the  appeal  to  the  General  Term  and  to  this  court. 

All  concur. 

Ordered  accordingly. 


r 
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The  Albany  City  National  Bans,  Bespondent,  v.  The  City  //>  y^^t/i 

OF  Albany,  Appellant.  /^^/ 

• 

Certain  accounts  for  repairs  to  the  "  City  Building  "  and  for  articles  furnished 
defendant  were  presented  to  and  audited  hj  its  common  council,  and  by 
resolution  ordered  to  be  paid.  The  common  council  had  power  to  make 
the  repairs  and  to  purchase  the  articles.  In  an  action  upon  the 
accounts,  held,  that  the  action  of  the  common  council  not  having  been 
rescinded,  it  was  conclusive  recognition  of  the  liability  of  the  city,  and 
precluded  it  from  defending  on  the  ground  that  it  was  not  originally  bound 
to  pay  because  the  indebtedness  was  incurred  without  previous  authority. 
The  work  was  done  and  articles  furnished  by  direction  of  individual  mem- 
bers of  the  common  council,  who  were  not  authorized  to  bind  the  city  or 
contract  debts  on  its  behalf.  The  accounts,  when  presented,  were  re- 
ferred to  the  proper  committee,  and  were  reported  back  with  a  certificate 
to  each  to  the  effect  that  the  committee  had  examined  the  account,  that 
the  prices  charged  were  reasonable,  and  that  the  expenditure  **  was  duly 
authorized  by  the  common  council/'  and  thereupon  that  body  audited  the 
accounts.  Held^  that  assuming  the  city  could  only  be  charged  on  proof 
or  ratification,  the  evidence  justified  a  finding  of  such  ratification  ;  that 
the  common  council  was  chargeable  with  knowledge  of  its  own  records, 
and  this  although  there  had  been  a  change'  in  the  individuals  composing 

•  that  body  ;  and,  therefore,  it  was  to  be  assumed  that,  in  acting  upon  the 

bills,  it  knew  the  indebtedness  had  not  been  authorized  by  any  reso- 
lution, and  that  it  acted  independently  of  the  statement  in  the  certificates, 

I  and  in  auditing  and  directing  payment  of  the  bills,  intended  to  adopt 

the  transactions  out  of  which  the  indebtedness  arose. 

I  Also  Jield,  that  a  clause  in  the  city  charter  (§  16,  chap.  805,  Laws  of  1877), 

i  prohibiting  any  member  of  the  common  council  from  incurring  any  ex- 

pense in  behalf  of  the  city  for  repairs  or  supplies  unless  previously 
ordered  by  the  common  council,  did  not  limit  the  legislative  power  of 
that  body,  or  prevent  the  city  from  paying  a  debt  so  incurred. 

(Argued  April  19, 1888  ;  decided  May  1,  1883.) 

I 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  February  10,  1882,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  by  the  plaintiff  as  assignee  upon 
certain  bills  for  services  rendered  and  materials  furnished  by 
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different  persons  for  the  city  of  Albany,  in  making  repairs  on 
the  '^  City  Building,"  to  fit  it  for  use  as  a  city  hall,  after  the 
City  Hall  had  been  consumed  by  fire. 

It  was  admitted  on  the  trial  that  the  services  were  rendered 
and  articles  furnished,  and  it  was  found  by  the  referee  that 
they  were  rendered  ajid  furnished  in  putting  in  repair  the 
'^  City  Building  "  and  furnishing  it  for  use,  and  that  the  prices 
charged  were  reasonable. 

In  May,  1878,  the  common  council,  by  resolution,  author- 
ized and  directed  the  committee  on  public  buildings  to  cause 
necessary  repairs  to  be  made  to  the  City  Building,  and  in  Feb- 
ruary, 1880,  said  committee  was  authorized  to  fit  up  rooms  for 
the  city  officers,  who  were  left  without  office  room  by  the  burn- 
ing of  the  City  Hall.  Most  of  the  work  wa^  done  and  materials 
furnished  prior  to  the  last  resolution.  Each  of  the  bills  in 
question  had  been  presented  to  the  common  council  and  re- 
ferred to  the  -committee  on  public  buildings,  and  reported  on 
favorably,  and  a  certificate  of  the  committee  was  indorsed  on 
each  bill  in  the  following  words : 

"  This  is  to  certify  that  we  have  examined  the  within  ac- 
count, and  find  that  the  prices  charged  therein  are  reasonable, 
and  that  the  expenditure  was  duly  authorized  by  the  common 
council." 

On  the  7th,  9th,  12th  and  14th  days  of  June,  1880,  resolu- 
tions were  severally  passed  by  the  common  council  ordering 
the  bills  to  be  paid,  which  order  of  payment  was  duly  certified 
on  each  bill  and  signed  by  the  clerk  of  the  common  council. 
Each  of  the  resolutions  ordering  payment  was  subsequently  ap- 
proved by  the  mayor. 

It  appeared  that  the  committee  on  public  buildings  did  not, 
as  a  body,  order  the  work  done  or  the  articles  charged  to  be 
furnished,  but  that  they  were  ordered  by  individual  members 
of  the  committee,  in  some  cases  against  the  protest  of  other 
members. 

Further  facts  appear  in  the  opinion. 

-8.  W.  PecJchamfh  for  appellant.    The  acts  of  one  member 
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of  a  committee  were  incapable,  in  this  instance,  of  ratification 
by  the  dommon  council.  {Peterson  v.  Mayor^  17  N,  T.  449  ; 
Martvji  T.  ZeUerbachy  38  Cal.  300.)  If  it  be  conceded  that  a 
ratification  of  the  void  act  of  the  committeeman  could  be 
made,  the  facts  in  this  case  utterly  fail  to  show  any  legal  ratifi- 
cation. (Dill,  on  Mun.  Corp.  [3d  ed.]  296,  §  283,  note; 
Astar  V.  Mayor,  62  N.  Y.  567,  680;  S&ymawr  v.  Wyckoff,  10 
id.  213,  224  ;  Peterson  v.  Mayor,  17  id.  449  ;  Ritch  v.  Umith, 
82  id.  627  ;  Adair  v.  Brimmery  74  id.  539  ;  Van  Schaick  v. 
Ins.  Co,,  68  id.  434;  Parbridge  v.  Ins,  Co.,  17  Hun,  95; 
lAmoey  y.  BryoMt,  30  Me.  463.)  There  is  no  liability  attach- 
ing to  the  city  by  reason  of  using  the  materials,  etc.,  in  the 
building.  {McDonald  v.  The  Mayor,  68  N.  T.  23 ;  1  Hun, 
719 ;  Pa/rr  y.  Oreenbush,  72  N.  T.  463 ;  Dickinson  v.  Pough- 
keepsie,  75  id.  65 ;  Alexander  v.  OavldweU,  83  id.  480.) 

Amasa  J.  Pa/rker  for  respondent.  It  was  not  necessary  to 
the  validity  of  this  claim  that  it  should  have  been  previously 
authorized  by  the  common  council.  {McCloskey  v.  City  of 
Albany,  7  Hun,  472 ;  Peterson  v.  Mayor  of  New  York,  17  N. 
Y.  449 ;  Nelson  v.  Mayor,  63  id.  536.)  If  the  work  was  done 
and  materials  furnished,  it  would  be  enough  to  present  their 
bills,  and  if  the  common  council  audited  and  approved  them 
and  ordered  them  paid,  and  the  mayor  also  approved,  it  would 
be  a  binding  ratification.  A  mere  irregularity  in  a  previous 
step  would  be  immaterial.  {Moore  v.  Mayor.  73  N.  Y.  238 ; 
Brown  v.  Mayor,  65  How.  Pr.  11.) 

Per  Curiann.    "We  think  the  judgment  should  be  affirmed. 

First.  It  is  conceded  that  the  common  council  had  power  to 
make  the  repairs  and  to  purchase  the  articles,  the  making  and 
furnishing  of  which  constitute  the  claims  in  this  action,  and  to 
contract  debts  therefor,  binding  upon  the  city.  The  several 
bills  were  presented  to  the  common  council,  and  were  duly 
audited,  and  by  resolution  approved  by  the  mayor,  they  were 
ordered  to  be  paid.  This  was  a  legislative  act  within  the  legis- 
lative power  of  the  common  council.     It  is  also  conceded  that 


366      Albany  City  Nat'l  Bake  v.  City  op  Albany.    [May, 

Opinion  per  Curiam, 

the  work  and  materials  speciiied  in  the  bills  of  particulars  to 
which  the  audit  related  was  done  and  furnished,  and  that  the 
prices  charged  were  reasonable.  The  defense  is  based  upon  the 
ground  that  the  work  was  done  and  the  materials  furnished 
without  any  previous  authority  of  the  council,  but  (as  appears) 
under  the  authority  of  individual  members  of  the  council,  not 
authorized  to  bind  the  city  or  to  contract  debts  in  its  behalf. 
The  action  of  the  city  in  auditing  the  accounts  and  directing  their 
payment,  not  having  been  rescinded,  is  we  think  a  conclusive 
recognition  of  the  liability  of  the  city,  and  precludes  it  from 
defending  on  the  ground  that  it  was  not  originally  liable  to  pay 
the  debts  in  question. 

Second.  Assuming  that  the  city  can  only  be  charged  upon 
proof  of  ratification  of  the  unauthorized  acts  of  the  individual 
members  of  the  council  who  ordered  the  work  and  made  the 
purchases  constituting  the  claims  in  question,  we  think  the  evi- 
dence justifies  the  finding  that  the  city  ratified  the  unauthor- 
ized transactions.  The  bills  were  presented  to  the  council  and 
were  referred,  as  may  be  assumed,  to  the  proper  committee, 
and  were  reported  back  with  a  certificate  of  the  committee  in- 
dorsed on  the  bills  respectively,  to  the  effect  that  the  commit- 
tee had  examined  the  account  to  which  the  certificate  related, 
and  found  that  the  prices  charged  were  reasonable,  and  that 
the  expenditure  "  was  duly  authorized  by  the  common  coun- 
cil." The  council  thereupon  audited  the  bills  and  by  resolu- 
tion directed  their  payment  as  above  stated.  It  is  claimed  that 
this  did  not  constitute  a  ratification,  for  the  reason  that  it  was 
not  true,  as  reported  by  the  committee,  that  the  expenditure 
had  been  authorized  by  the  coimcil,  and  that,  so  far  as  appears, 
the  council  acted  in  ignorance  of  this  fact. 

The  defendant  relies  upon  the  rule  that  to  constitute  a  ratifi- 
cation by  a  principal  of  the  act  of  an  assumed  agent  acting 
without  authority,  it  must  appear  that  all  the  material  facts 
were  known  to  the  principal  at  the  time  of  the  alleged  ratifi- 
cation. The  difficulty  in  the  application  of  this  rule  here  is 
that  there  is  no  reason  to  infer  that  the  council,  in  auditing  the 
bills  and  directing  their  payment,  relied  upon  the  fact  stated 
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in  the  report  of  the  committee  that  the  expenditure  had  b6en 
duly  authorized  bj  the  council,  but  on  the  contrary  it  is  a  just 
inference  from  the  circumstances  that  it  acted  independently 
thereof  and  without  reference  thereto.  It  is  claimed  by  the 
learned  counsel  for  the  defendant  that  no  part  of  the  indebted- 
ness had  been  authorized  by  any  resolution  of  the  council. 
This  is  not,  perhaps,  true,  to  the  full  extent  of  the  claim.  But 
it  is  true  as  to  a  part  of  the  work  and  materials  constituting 
the  indebtedness  claimed,  and  this  was  ascertainable  at  the 
time  by  a  comparison  of  the  resolutions  of  the  council  ap- 
pearing on  its  Records,  with  the  items  in  the  bills.  The  com- 
mon council  was  chargeable  with  knowledge  of  its  records.  A 
mere  change  in  the  individuals  which  compose  the  common 
council  does  not  destroy  the  continuity  of  the  body,  or  relieve 
it  from  the  presumption  of  knowledge  of  the  oflScial  acts  ap- 
pearing of  record  of  a  former  council.  It  is  clear,  therefore, 
that  as  to  the  part  of  the  indebtedness,  for  the  creation  of 
which  no  authority  whatever  had  been  given  by  the  council, 
the  council  is  chargeable  with  knowledge  of  the  fact,  and  can* 
not  be  deemed  to  have  relied  upon  the  statement  mistakenly 
made  in  the  certificate. 

The  other  part  of  the  indebtedness  was  authorized  by  the 
resolution  of  May  27,  1878,  that  is  to  say,  that  resolution 
authorized  and  directed  the  committee  on  public  buildings  to 
make  repairs  of  the  same  character  as  those  which  the  claimants 
were  employed  to  make.  The  defect  was  that  the  work,  in- 
stead of  being  ordered  by  the  committee  collectively,  was  or- 
dered  by  one  or  more  members  thereof,  without  any  action  of 
the  committee  as  such,  and  in  some  cases  against  the  protest  of 
other  members.  In  a  sense  the  certificate  of  the  auditing 
committee  as  to  the  fact  of  the  indebtedness  was  true.  The 
expenditure  was  ordered  to  be  made  by  the  common  council, 
but  the  requirement  that  it  should  be  made  under  the  direction 
of  the  committee,  as  such,  was  not  followed.  It  is  a  reason- 
able inference  from  the  circumstances  that  the  council,  in  audit- ' 
ing  the  bills  and  directing  their  payment,  intended  to  adopt 
the  transactions  out  of  which  the  indebtedness  arose,  and  that 
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it  did  not  rely  apon  the  particular  fact  stated  in  the  report  of 
the  auditing  committee,  that  the  expenditure  had  been  previ- 
ously authorized  by  the  council.  As  to  part  of  the  bills,  the 
council,  as  has  been  said,  is  chargeable  with  knowledge  that 
the  fact  was  not  true,  and  as  to  the  other  bills  it  was  true  stib 
modo.  It  appears,  moreover,  affirmatively,  that  when  the  bills 
were  reported  back  by  the  committee,  the  only  thing  said  was 
that  the  committee  reported  the  bills  and  recommended  pay- 
ment. The  clause  in  the  charter,  prohibiting  any  member  or 
members  of  the  common  council  to  incur  any  expense  in  behalf 
of  the  city  for  repairs  or  supplies,  unless  previously  ordered  by 
the  common  council,  does  not  limit  the  legislative  power  of 
the  council,  or  prevent  the  city  from  paying  a  debt  for  work, 
labor  or  supplies  of  which  it  has  received  the  benefit,  al- 
though it  was  originally  created  under  the  direction  of  a  mem- 
ber or  members  of  the  council,  in  excess  of  his  or  their  au- 
thority.    {Peterson  v.  The  Mayor^  eto.y  17  N.  T.  449.) 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Patkick  Flemino,  Respondent,  v.  Thb  Village  of  Susfen- 
166  872  sioN  BsiDGE,  Appellant. 

Where  the  tmstees  of  an  incorporated  viUage  organize  into  a  board  of 
water  oommiBsioners  for  the  purpoees  and  aa  prescribed  by  the  act  of  1S76 
(Chap.  181,  Law8  of  1875),  and  as  sach  enter  into  a  contract  for  erecting 
water-works  for  the  village,  they  act  simply  as  agents  for,  and  the  con-  . 
tract  is  binding  upon  it,  and  an  action  is  maintainable  against  it  thereon. 

It  is  immaterial  whether  the  contract  is  made  in  the  name  of  the  village, 
or  in  the  names  of  the  trustees  as  water  commissioners,  or  as  a  board. 

Said  statute  confers  upon  such  water  commissioners  general  power  to 
contract,  and  the  entire  control  of  the  work  for  procuring  a  water  supply ; 
and  where  a  contract  has  been  regularly  let  as  prescribed,  if  in  the  sub- 
stantial performance  thereof  slight  variations  or  changes  are  necessary^ 
they  may  be  made  by  their  direction  without  a  new  letting,  and  for  the 
extra  expense  the  village  is  liable. 
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In  an  action  to  recover  for  such  extra  work  it  did  not  appear  that  it  was 
formally  ordered  by  the  board  at  any  regular  meeting  thereof,  or  that 
any  formal  action  was  taken  in  reference  to  it.  It  appeared,  however, 
that  some  one  or  more  of  the  commissioners  were  upon  the  work  nearly 
every  day,  and  sometimes  all  of  them,  supervising  and  inspecting  the 
same.  It  was  provided  in  the  contract  that  the  work  should  be  at  all 
times  under  their  control.  Held,  it  was  to  be  presumed  they  all  had 
knowledge  of  what  was  being  done  and  assented  to  the  extra  work  ;  and 
so,  a  finding  that  such  work  was  ordered  by  the  board  was  justified. 

(Submitted  April  19,  1883 ;  decided  May  1, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  October  28,  1881,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  state4  in 
the  opinion. 

-S".  N.  OriffUh  for  appellant.  The  defendant  could  not  be 
made  liable  except  by  the  provisions  of  the  act  of  1876  (Chap. 
181),  and  by  this  the  liability  essential  to  sustain  this  action  is 
not  imposed  upon  the  defendant.  {King  v.  City  of  Brooklyn^ 
42  Barb.  627  ;  Van  Valkenhurg  v.  Mayor y  etc.^  of  N,  JT.,  33 
id.  109 ;  TheaU  v.  Tonkers^  21  Hun,  266 ;  Donovaai  v.  Bd, 
of  Education  of  the  City  of  New  Tork^  86  N.  Y.  117 ;  Maxi- 
milian V.  Mayor,  62  id.  160  \  N.  Y.  <&  B.  8.  M.  <&  Z.  Co.  v. 
aty  of  Brooklyn^  71  id.  680.)  The  commissioners  had  no 
authority  to  make  any  contract  foi*  any  work  or  materials 
except  that  given  them  by  the  act  of  1876,  and  in  the  manner 
and  form  therein  prescribed,  and  as  found  by  the  referee. 
{Bigler  v.  Mayor,  5  Abb.  N.  C.  51  ;  McDonald  v.  The 
Mayor,  68  N.  Y.  23 ;  Dickson  v.  City  of  Poughkeepsie,  75 
id.  65,  74,  76  ;  Smith  v.  City  of  Newhurgh,  77  id.  130,  136.) 
Acts  could  not  be  treated  as  the  acts  of  the  board  unless  all 
were  present,  or  those  absent  had  notice  to  be  present.  By 
such  act  only,  in  any  event,  could  the  defendant  be  bound. 
(2  R.  S.  575,  §  27  ;  People  v.  Batchelor,  22  N.  Y.  146 ;  Peo- 
pie,  ex  rel.  v.  No«t/ramd,  46  id.  375,  383 ;  OVmstead  v.  Dennis, 
77  id.  379 ;  1  Dillon  on  Municipal  Corporations,  §  224.) 
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C.  H,  Piper  for  respondent.  The  water  commissioners  are 
not  a  corporation,  and  are  not  liable  to  be  sned  as  such  for 
work  done  and  materials  furnislied  at  their  request.  {Apple- 
ton  V.  Water  Commra.  of  N.  Y.y  2  Hill,  432  ;  Bailey  v.  The 
May  or  ^  3  id.  531 ;  2  Denio,  433;  Conrad  Y.ViL  of  Ithacay 
16  N.  T.  158,)  The  work  which  plaintiff  performed  has  been 
accepted,  acquiesced  in,  used  and  enjoyed  by  defendant,  and 
being  for  its  benefit,  defendant  is  now  estopped  from  claim- 
ing that  the  work  was  done  without  authority.  {Meseen- 
ffer  V.  City  of  Buffalo,  21  N.  Y.  196;  Iloyt  v.  Thompson,  19  * 
id.  207 ;  Alexander  v.  Brown,  9  Hun,  641 ;  Lord  v.  City  of 
BocheBter,  MSS.  Opinion,  Fourth  Dept.  ;  Cattle  v.  Lewis,  78 
N.  Y.  131,  134;  Le  Grand  v.  J/.  M,  Assn.,  80  id.  638; 
Hooker  v.  Eagle  B'*Jc  of  Rochester,  30  id.  83 ;  Landers  v. 
Frank,  St.  Church,  15  Hun,  340 ;  Argus  Co,  v.  The  Mayor, 
7  Lans.  273.) 

Eabl,  J.  In  1876  the  trustees  of  the  village  of  Suspension 
Bridge,  under  the  act  chapter  181  of  the  Laws  of  1875,  oi^ 
ganized  themselves  into  a  board  of  water  commissioners.  After- 
ward, in  the  same  year,  the  board  entered  into  a  contract  with 
the  plaintiff  to  build  for  the  village  certain  water-works  for 
conducting  into  and  through  the  village  water  from  the  Niagara 
river  for  a  compensation  of  $5,185.  He  completed  the  work 
required  by  the  contract  and  received  the  stipulated  considera- 
tion, except  a  small  balance. 

During  the  performance  of  his  contract  the  plaintiff  was  re- 
quested by  the  water  commissioners  to  perform  some  extra 
work ;  and  to  recover  for  such  work  and  the  balance  due  him 
under  his  contract,  he  commenced  this  action.  The  action  was 
referred  to  a  referee,  who  found  there  was  due  the  plaintiff  a 
balance  of  $110,  under  the  contract,  and  three  items,  $35,  $600 
and  $70.20,  for  extra  work  ordered  by  the  water  commis- 
sioners. 

During  the  progress  of  the  trial  the  counsel  for  the  defend- 
ant took  many  exceptions  to  the  rulings  of  the  referee  upqn 
questions  of  evidence,  and  he  also  filed  exceptions  to  the  find- 
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ings  of  the  referee ;  and  he  now  claimB  that  there  were  errors 
which  call  for  the  reversal  of  the  judgment. 

It  is  objected  on  the  part  of  the  defendant  that  the  board 
of  water  commissioners  had  no  power  nnder  the  act  of  1875 
to  make  any  contract  for  or  binding  upon  it.  The  objection  is 
not  well  foimded.  The  act  provides  that  the  trustees  of  any 
incorporated  village  in  this  State  may  hereafter  organize  into  a 
board  of  water  commissioners,  in  the  manner  provided  in  the 
act ;  that  it  shall  be  the  duty  of  the  commissioners  to  examine 
and  consider  all  matters  relating  to  supplying  the  village  with 
water ;  and  for  that  purpose  that  they  shall  have  power  to  employ 
engineers,  surveyors  and  such  other  persons  as  shall  be  neces- 
sary ;  that  they  shall  adopt  such  plans  as  in  their  opinion  shall 
be  most  feasible  for  procuring  the  water  supply,  and  that  they 
shall  have  power  to  contract  for  and  purchase  and  take  by  deed 
in  the  name  of  the  village  all  lands,  rights  or  privileges  what- 
ever which  may  be  required  for  the  purpose,  and  to  contract 
for  the  execution  of  the  work  and  the  supply  of  any  necessary 
material.  The  act  further  provides  for  acquiring  the  title  of 
lands  in  all  cases  where  the  water  commissioners  shall  be  un- 
able to  agree  with  the  owners,  and  that  the  title  of  the  land 
thus  taken  shall  vest  in  fee  in  the  village;  that  the  commission- 
ers shall  have  power  to  borrow  from  time  to  time  upon  the 
credit  of  the  village  a  sum  not  exceeding  ten  per  cent  of  the 
assessed  value  of  the  real  and  personal  estate  of  the  village  as 
shall  appear  by  the  last  assessment-roll,  upon  such  term  of  credit, 
not  exceeding  thirty  years,  as  shall  seem  to  them  for  the  best 
interests  of  the  village ;  and  that  to  secure  the  payment  of  the 
money  thus  bon'owed  they  may  execute  bonds,  certificates  or 
other  obligations,  to  be  signed  by  them,  which  shall  be  a  valid 
liability  against  the  village,  and  the  credit  of  the  village  is 
pledged  for  the  payment  of  the  same.  Other  portions  of  the 
act  provide  for  the  rents  to  be  charged  for  the  use  of  water; 
that  the  proceeds  of  such  rents  shall  be  used  to  pay  the  expenses 
of  repairing  the  water- works  and  the  interest  and  principal  of 
the  money  borrowed ;  that  in  case  the  water  rents  shall  not  be 
sufficient  to  pay  the  interest  on  the  loans  or  the  principal  of  the 
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boD^s  as  they  fall  dae,  the  deficiency  may  be  imposed  by  tax 
upon  the  property  of  the  village,  and  that  judgments  against 
the  commissioners  in  their  name  of  office,  and  judgments  against 
them  where  the  transaction  upon  which  the  action  was  brought 
shall  have  been  in  the  performance  of  their  duties  as  commis- 
sioners, shall  not  be  enforced  against  the  individual  property  of 
either  of  the  commissioners. 

It  will  thus  be  seen  from  this  analysis  of  the  act  that  the 
board  of  water  commissioners  is  not  a  corporation.  There  is 
no  provision  in  the  act  authorizing  the  commissioners  to  sue  or 
to  be  sued  as  a  board.  The  board  is  at  all  times  composed  of 
the  trustees  of  the  village,  and  the  water  commissioners  are 
manifestly  the  agents  of  the  village.  The  water-works  are  a 
local  improvement,  exclusively  for  the  benefit  of  citizens  of  the 
village.  They  are  to  be  constructed  upon  the  credit  of  the  vil- 
lage, are  to  belong  to  it  when  constructed,  and  the  title  to  all 
the  land  taken  is  vested  in  it.  The  rents  received  for  the  use 
of  the  water  belong  to  it,  and  the  entire  expense  of  construct- 
ing the  water- works  is  a  charge  upon  it.  It  was,  therefore,  im- 
material whether  in  making  this  contract  the  water  commis- 
sioners made  the  same  in  the  name  of  the  village,  as  they  did, 
or  in  their  own  official  names  as  water  commissidhers,  or  as  a 
board  of  water  conunissioners.  The  village  became  bound  by 
their  act,  and  for  this  conclusion  the  cases  of  Apphion  v.  The 
Water  Commissioners  (2  Hill,  432),  Bailey  v.  TTis  Mayor^  etc,, 
of  New  T(yrk  (3  id.  531;  S.  C,  2  Denio,433),  and  Sagex. 
The  City  of  BrooTdyn  (89  N.  Y.  189),  are  ample  authority. 
Any  other  construction  of  the  act  might  practically  leave  a  con- 
tractor performing  the  work  without  any  remedy.  It  is  ex- 
pressly provided  that  he  shall  have  no  remedy  to  be  enforced 
against  the  individual  property  of  either  of  the  commissioners, 
and  if  he  has  no  remedy  against  the  village  it  would  be  quite 
difficult  to  see  how  payment  for  work  done  under  the  act  could 
be  enforced.  It  is  clearly  to  be  inferred,  from  the  fact  that  the 
commissioners  are  exempted  from  individual  liability,  that  it  was 
the  intention  of  the  legislature  to  impose  the  liability  upon  their 
principal,  the  village. 
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It  is  further  claimed  on  behalf  of  the  defendant,  that  it  was 
never  made  liable  for  the  extra  work  not  included  within  the 
contract,  because  the  act  requires  that  all  work  should  be  let 
by  contract.  The  only  provision  contained  in  the  act  upon  the 
subject'  is  in  the  tenth  section,  which,  after  conferring  upon 
the  water  commissioners  power  to  make  all  necessary  contracts 
for  labor  and  material,  provides  that  three  weeks  public  notice 
shall  be  given  in  one  or  more  newspapers  ^^  of  the  times  and 
places  at  which  seal^  proposals  will  be  received  for  entering 
into  contracts,  and  the  commissioners  shall  have  full  discretion 
as  to  the  acceptance  or  rejection  of  all  sealed  proposals ;  and 
in  case  any  materials  and  labor  shall  then  remain  uncontracted 
for,  the  like  notice  for  sealed  proposals  and  like  proceedings 
may  be  had  as  above  provided  ;  and  so  from  time  to  time,  as 
said  commissioners  may  direct,  for  work  or  materials."  The 
three  items  of  extra  work  for  which  the  referee  allowed  were  of 
the  following  description :  The  plaintiflE  had  laid  pipe  upon  the 
grade  given  by  the  commissioners,  and  had  filled  the  trench 
over  it  in  accordance  with  his  contract ;  and  then,  by  the  direc- 
tion of  the  commissioners,  he  opened  the  trench,  took  up  the 
pipe  over  a  space  of  about  one  thousand  two  hundred  feet,  and 
dug  the  trench  deeper.  He  then  relaid  the  pipe,  and  by  the 
direction  of  the  commissioners  he  took  up  about  three  hundred 
feet  of  the  pipe  a  second  time,  and  dug  the  trench  still  deeper 
and  relaid  the  pipe  therein  and  refilled  the  trench ;  and  for  the 
extra  labor  thus  performed  the  referee  allowed  the  sum  of 
$600.  He  also,  by  direction  of  the  commissioners,  furnished 
and  delivered  twenty-six  feet  of  cast-iron  pipe  of  the  value  of 
$70.20,  which  was  not  embraced  in  his  contract ;  and  he  fur- 
nished two  hundred  feet  of  pipe  which  was  of  larger  diameter 
than  was  required  by  the  contract,  and  for  this  the  referee 
allowed  an  extra  compensation  of  $35.  The  statute  confers 
upon  the  water  commissioners  the  entire  control  of  the  work 
for  procuring  the  water  supply.  It  gives  them  general  power 
to  contract  for  the  performance  of  the  work.  It  directs  them 
to  give  public  notice  for  proposals,  but  does  not  bind  them  to 
let  the  work  to  the  lowest  bidder.  It  gives  them  full  discre- 
tion as  to  the  acceptance  or  rejection  of  all  sealed  proposals. 
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Acting  in  good  faith,  exercising  their  best  judgment  for  the 
interests  of  the  village,  they  could  accept  the  highest  propoisal 
instead  of  the  lowest.  They  let  the  work  to  the  plaintiff  upon 
the  proposal  made  by  him.  So  far  the  statute  was  literally 
complied  with.  There  is  nothing  in  its  letter  or  the  spirit 
which  required  them,  if,  in  the  prosecution  of  the  work,  they 
found  it  was  essential  to  dig  a  trench  a  little  deeper,  or  to 
change  its  route,  or  to  procure  a  little  larger  pipe  than  the  con- 
tract required,  to  advertise  for  new  proposals.  The  work  was 
still  in  the  substantial  performance  of  the  same  contract,  and 
these  slight  variations  could  be  made  under  the  general  author- 
ity conferred  upon  them  by  the  statute  without  a  new  letting. 

It  did  not  appear  upon  the  trial  of  this  case  that  these  items 
of  extra  work  were  formally  ordered  by  the  board  of  water 
commissioners  at  any  regular  meeting  of  the  board,  or  that 
any  formal  action  was  taken  in  reference  to  them.  But  it 
appeared  that  some  one  or  more  of  the  water  commissioners 
were  upon  the  work  nearly  every  day  supervising  and  inspect- 
ing the  «same.  It  was  provided  in  the  contract  that  the  work 
should,  at  all  times,  be  under  the  control  of  the  commissioners 
during  its  progress,  and  that  it  should  be  commenced  and  prose- 
cuted at  such  points  as  they  should  direct.  Sometimes  one  and 
sometimes  several,  and  sometimes  all  of  them,  were  upon  the 
work,  directing  and  supervising  it,  so  that  it  is  clearly  inferable 
that  they  all  had  knowledge  of  what  was  being  done ;  that 
they  all  knew  of  the  directions  which  were  given  by  either, 
and  that  they  all  assented  to  the  extra  work,  and  hence  we 
think  the  finding  of  the  referee  was  justified  by  the  evidence 
that  the  extra  work  was  ordered  by  the  board  of  water  com- 
missioners. 

We  have  now  noticed  the  principal  grounds  of  objection  to 
the  recovery  by  the  plaintiff.  Many  other  exceptions  were 
taken.  They  have  all  been  carefully  considered,  and  we  do 
not  think  any  of  them  require  a  reversal  of  the  judgment. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur,  except  Miller,  J.,  absent. 

Judgment  affirmed. 
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(Argued  March  22, 1888  ;  decided  May  8,  1888.) 

Appeaj.  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  the  first  Monday  of  October,  1881,  which  af- 
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R.  died,  leaving  a  will,  prioi*  to  the  execution  of  which,  C,  a  married  daagh-         igi     22 

ter,  had  died,  leaving  four  children,  a  sou  and  three  daughters.     Her        ~  ^ 

husband  had  remarried  and  had  by  the  second  marriage  two  children, 
daughters,  who  were  of  no  kin  to  R.  All  of  said  children  survived  him. 
Bj  his  will  he  directed  a  seventh  part  of  his  residuary  estate  to  be  sab- 
divided  into  four  equal  shares,  to  be  held  in  trust,  one  for  each  of  the 
four  children  of  C.  during  their  respective  minorities,  and  then  to  be 
paid  over.  Substantially  similar  provisions  were  made  for  the  disposi- 
tion of  each  of  said  shares  in  case  the  beneficiary  died  before  coming  of 
age.  The  direction  as  to  the  share  of  E..  one  of  the  testator's  said  grand- 
children, was  that  in  case  of  such  death  and  in  default  of  issue  "  living 
at  her  death,  then  to  pay  over  the  same  with  its  accumulations  to  her 
then  living  brother  and  sisters  and  the  issue  of  any  deceased  brother  or 
sister  who  shall  have  died  having  lawful  issue  then  living,  each  then 
living  brotiier  and  sister  taking  one  equal  share  thereof,  and  the  issue  of 
any  deceased  brother  or  sister  taking  by  representation  the  share  the  pa- 
rent of  such  issue  would  have  taken  if  then  living."  E.  died  before 
coming  of  age  leaving  no  issue,  but  leaving  her  brother  and  two  sisters 
and  her  two  half  sisters  surviving.  In  an  action  for  a  construction  of 
the  will,  hdd^  that  her  share  went  to  her  brother  and  sisters  of  the  full- 
blood,  and  that  her  sisters  of  the  half-blood  were  not  entitled  to  any 
portion  thereof ;  that  as  the  contrary  construction  would  result  in  divert- 
ing a  portion  of  the  testator's  estate  from  his  lineal  descendants  to 
strangers  to  his  blood,  the  burden  was  upon  them  to  establish  that  the 
testator  in  using  the  word  "  sisters  "  intended  to  include  them ;  that  the 
presumption  to  the  contrary  could  only  be  overcome  by  clear  and  un- 
equivocal language  ;  and,  therefore,  the  fact  that  in  the  direction  as  to 
the  disposition  of  the  shares  of  two  of  the  other  of  his  said  grandchildren 
in  case  of  such  death  the  word  '*  brothers  *'  was  used  instead  of  *'  brother  " 
as  in  the  clause  quoted,  did  not  show  such  an  intention. 
Where  a  will  is  capable  of  two  interpretations  that  one  should  be  adopted 
which  prefers  those  of  the  blood  of  the  testator  to  strangers. 


376  Wood  et  al.  v.  Mitcuam  et  a1.  [^^7f 


Statement  of  caee. 


firmed  a  judgment  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  by  plaintiffs  as  executors  and  trus- 
tees under  the  will  of  James  Rowe,  deceased,  to  obtain  a  con- 
struction of  said  will. 

The  substance  of  the  portions  of  the  will  in  question  and 
the  material  facts  are  stated  in  the  opinion. 

Geo,  G,  De  Witty  Jr.y  for  appellants.  The  intention  of  the 
testator,  if  not  inconsistent  with  the  rules  of  law,  must  govern  ; 
and  this  intention  must  be  ascertained  from  the  whole  will 
taken  together.  {Ilone  v.  Van  Schaick,  3  Comst.  536, 540,  541 ; 
Scott  V.  Guernsey,  48  N.  Y.  106,  120-121 ;  Quinn  v.  Harden^ 
hrookn  54  id.  83,  86.)  If  there  are  two  probable  interpretations 
of  the  will,  that  one  is  to  be  adopted  which  prefers  the  kin  of 
the  testator  to  strangers.  ^4  Kent's  Comm.  [11th  ed. J  535; 
Quinn  v.  Hardenbrook^  54  N.  Y.  86 ;  Van  Kleek  v.  Dutch 
Church,  20  Wend.  457 ;  Scott  v.  Gmmaey,  48  N.  Y.  1U6 ;  60 
Barb.  163 ;  Aresori  v.  Areson,  3  Denio,  461 ;  Kelso  v.  Lorit- 
lard,  85  N.  Y.  182 ;  Gazlay  v.  Cornwell,  2  Redf.  139  ;  Valen-- 
tine  V.  VletheriU,  31  Barb.  635.)  The  testator  is  presumed  to 
have  used  words  in  the  primary  or  ordinary  sense,  unless  the 
contrary  appears  from  the  context.  {Cromer  v.  Pinckney,  3 
Barb.  Ch.  475  ;  Mowatt  v.  Carow,  7  Paige,  328 ;  Lawrence  v. 
HeVbard,  1  Bradf.  252 ;  Hone  v.  Van  Schaick,  3  N.  Y.  533 ; 
Kiah  V.  Grenier,  56  id.  220 ;  Palmer  v.  Horn,  84  id.  516 ; 
Clark  V.  Pickering,  16  N.  H.  284 ;  Wheeler  v.  Glutterhuck, 
52  N.  Y.  71.)  No  change  of  one  word  for  another  can  ever 
be  made,  unless  it  becorbes  necessary  to  carry  into  effect  the 
"  clearest  intent "  of  the  testator,  or  the  word  used  conflicts 
with  his  plainly  expressed  intention.  (Redfield  on  Wills,  471, 
491,  492,  n.) 

Samuel  Hand  for  respondents.  By  the  absolute  and  un- 
qualified direction  to  sell  and  convert  into  money  all  the  testa- 
tor's real  and  personal  property,  and  invest  the  proceeds  for 
the  uses  and  purposes  therein  specified,  the  real  estate  was  con- 
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verted  into  money.  {Monorief  v.  Iio8Sy  50  N.  Y.  431,  436, 
437.)  The  intent  of  the  testator  is  to  be  gathered  from  the 
words  of  the  will  itself.  {Mann  v.  Momn^  14  Johns.  1 ; 
Arculariy^  v.  Oeisenheimer^  3  Bradf .  64 ;  id.  114 ;  Westcott  v. 
Codyy  5  Johns.  Ch.  334;  Hone  v.  Van  Schaickj  3  Barb.  Oh. 
506 ;  Lovett  v.  Kingslandy  44  Barb.  560 ;  Lovett  v.  GHUender^ 
35  N.  Y.  617,  621 ;  Cramer  v.  Pinchney,  3  Barb.  Oh.  466, 
475.) 

Rapallo,  J.  The  will  of  James  Rowe  was  dated  Feb- 
ruary 19,  1868,  and  he  died  October  18,  1871.  Before  the 
date  of  this  will,  viz. :  in  1856,  the  testator's  daughter,  Cor- 
delia Yates,  wife  of  Oharles  Yates,  had  died,  leaving  four 
children,  the  issue  of  her  marriage  with  said  Charles  Yates, 
viz. :  one  son,  Henry  Yates,  and  three  daughters,  Viola, 
Adelaide  and  Catharine,  all  of  whom  survived  the  testator. 

Charles  Yates,  the  father  of  these  children,  had,  after  the 
death  of  his  wife  Cordelia,  and  during  the  life-time  of  the 
testator,  viz. :  in  1860,  remarried,  and  by  his  second  mar- 
riage had  two  children,  viz. :  Frances  Yates,  bom  in  1864, 
and  Stella  Yates,  born  in  1866.  These  two  children  also 
survived  the  testator.     They  were,  however,  of  no  kin  to  him. 

The  testator  by  his  will,  after  providing  for  his  widow  and 
son,  directed  that  the  residue  of  his  estate  be  divided  into 
seven  equal  parts.  Six  of  these  parts  he  directed  to  be  held 
in  trust  for  six  daughters  named  iu  the  sixth  clause  of  his  will, 
and  the  remaining  one-seventh  part  he  disposed  of  by  the 
seventh  clause  of  the  will  for  the  benefit  of  his  four  above- 
named  grandchildren,  the  issue  of  his  deceased  daughter, 
Cordelia  Yates.  The  construction  of  this  seventh  clause  is 
the  subject  of  the  present  controversy. 

By  this  clause  he  directed  his  executors  to  subdivide  the 
said  seventh  part  into  four  equal  sub-shares,  and  to  invest  and 
accumulate  one  of  said  sub-shares  for  the  benefit  of  each  of 
said  four  grandchildren,  Henry,  Viola,  Adelaide  and  Catharine 
Yates,  during  their  respective  minorities,  and  to  pay  over  to 
each  of  them  his  or  her  share,  with  its  accumulations,  on  his 
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or  her  arriving  at  age.  Provision  was  made  for  the  disposi- 
tion of  the  shares  of  any  of  said  four  grandchildren  who 
might  die  before  attaining  the  age  of  twenty-one  years.  The 
direction  as  to  the  share  of  each  of  said  grandchildren  is  sub- 
stantially the  same,  with  some  verbal  differences  to  which  im- 
portance has  been  attached,  and  which  will  be  remarked  npon 
hereafter.  The  direction  in  respect  to  the  sub-share  of  his 
granddaughter,  Catharine,  is  the  one  immediately  under  con- 
sideration, and  is  in  the  following  words: 

^^  And  to  invest  and  accumulate  the  remaining  one  equal 
fourth  part  until  the  arrrival  at  full  age,  or  death,  whicliever 
shall  first  happen,  of  my  granddaughter,  Catharine  Yates, 
child  of  my  deceased  daughter,  Cordelia  Yates,  and  upon  her 
arrival  at  the  age  of  twenty-one  years,  to  pay  over  the  same, 
with  its  accumulations,  to  her,  and  in  case  of  her  death  prior 
to  attaining  said  age,  to  pay  over  the  said  fourth  part,  with 
its  accumulations,  to  her  lawful  issue.  And  in  default  of 
issue  of  my  said  granddaughter,  Catharine,  living  at  her 
death,  then  to  pay  over  the  same,  with  its  accumulations,  to 
her  then  living  brother  and  sisters,  and  the  issue  of  any  de- 
ceased brother  or  sister  who  shall  have  died  leaving  lawful 
issue  then  living,  each  then  living  brother  and  sister  taking 
one  equal  share  thereof,  and  the  issue  of  any  deceased  brother 
or  sister  of  hers  taking  by  representation  the  share  the  parent 
of  such  issue  would   have  taken  if  then  living." 

After  the  death  of  the  testator,  viz. :  November  30,  1874, 
Catharine  Yates  died,  being  then  a  minor  and  without  issue, 
leaving  her  surviving  her  brother,  Henry,  and  her  two  sisters, 
Viola  and  Adelaide,  and  also  her  two  half-sisters,  or  sisters  of 
the  half-blood,  Frances  and  Stella  Yates,  and  the  question  now 
presented  is  whether  it  was  the  intention  of  the  testator  that 
upon  the  death  of  his  granddaughter,  Catharine,  under  age 
and  without  issue,  her  share  should  go  to  his  surviving  grand- 
children, Henry,  Viola  and  Adelaide,  and  their  issue,  or 
whether  he  intended  that  Frances  and  Stella  Yates,  the 
children  of  Charles  Yates  by  his  second  marriage,  and  strangers 
to  the  blood  of  the  testator,  should  participate  therein.     It  is 
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claimed  on  their  behalf  that  they  answer  the  description  of 
sisters  of  Catharine,  and  are  entitled  to  take  as  such,  and  that 
the  clause  in  question,  read  in  connection  with  other  parts  of 
the  will,  shows  that  the  testator  so  intended.  Bouvier's  Law 
Dictionary  defines  "  sister  "  as  "  a  woman  who  has  the  same 
fatlier  and  mother  with  another,  or  one  of  them  only.  In  the 
first  case  she  is  called  sister  simply ;  in  the  second,  half-sister.*' 
Worcester  defines  "sister"  as  "a  female  born  of  the  same 
parents."  The  word  is  defined  by  Webster  as  "a  female 
whose  parents  are  the  same  as  those  of  another  person." 
Blackstone  (vol.  2,  p.  227)  defines  a  kinsman  of  the  wliole 
blood  as  "  he  that  is  derived,  not  only  from  the  same  ancestor, 
but  from  the  same  couple  of  ancestors."  {Clark  v.  Pickering^ 
16  N.  H.  284;    Wheeler  v.  Cluiterbucky  62  K  Y.  71.) 

The  statute  of  descents  (1  R.  S.  752,  §  6)  does  not  apply  to 
a  case  like  the  present,  but  only  to  the  case  of  relatives  in- 
heriting from  the  same  ancestor,  or  from  each  other,  and  re- 
coficnizes  the  distinction  between  relatives  of  the  full  blood  and 
of  the  half-blood. 

It  is  not  necessary  to  enter  into  a  discussion  whether,  in  view 
of  the  definitions  referred  to,  the  primary  meaning  of  the 
word  "  sister  "  is  to  be  regarded  as  confined  to  a  sister  of  the 
full  blood,  or  whether  it  includes  a  sister  of  the  half-blood,  for 
we  have  a  well-settled  rule,  applicable  to  the  present  case, 
which  is  more  satisfactory  than  mere  definitions,  viz. :  that 
where  a  will  is  capable  of  two  interpretations,  that  one  should 
be  adopted  which  prefers  those  of  the  blood  of  the  tes^tator 
to  strangers.  (Kent's  Com.  [11th  ed.]  535  ;  Van  Kleeck  v. 
Dutch  Churchy  20  Wend.  457 ;  Quinn  v.  Ilardenhrook^  54 
N.  Y.  86;  Scott  v.  Guernsey ^  48  id.  106;  Kelso  v.  Loril- 
la/rd,  85  id.  182.) 

Inasmuch  as  the  construction  claimed  by  the  respondents 
would  result  in  diverting  the  property  left  by  the  testator, 
from  his  lineal  descendants,  to  strangers  to  his  blood,  the  bur- 
den is  upon  them  to  establish  that  in  using  the  tenn  "  sisters," 
the  testator  intended  to  include  the  half-sisters  of  his  grand- 
children named  in  the  seventh  clause.     The  presumption  is  to 
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the  contrary,  and  this  presamption  can  be  overcome  only  by 
clear  and  unequivocal  language.  It  cannot  be  contended  that 
if  the  direction,  "  and  in  default  of  issue  of  my  granddaughter 
Catharine,  living  at  her  death,  then  to  pay  over  the  same  with 
its  accumulations  to  her  then  living  brother  and  sisters,"  stood 
alone,  her  half-sisters,  who  were  of  no  kin  to  the  testator, 
could  be  deemed  to  be  included.  The  rule  before  referred  to 
would  require  us  so  to  construe  this  provision  as  to  prefer  her 
brother  and  sisters  of  the  full  blood,  who  alone  were  of  the  blood 
of  the  testator.  But  it  is  contended  that  the  words  next  follow- 
ing manifest  a  different  intent.  The  words  are,  "  and  the  issue 
of  any  deceaaedhrother  oraiatsr  who  shall  have  died  leaving  law- 
ful issue  then  living,  each  then  living  brother  and  sister  taking 
one  equal  share  thereof,  and  the  issvs  of  any  deceased  brother 
or  sister  of  hers  taking  by  representation  the  share  the  parent 
of  such  issue  would  have  taken  if  then  living."  Stress  is  laid 
upon  the  words  italicised  as  showing  that  the  testator  contem- 
plated that  more  than  one  brother  of  his  granddaughter  might 
survive  her,  or  one  might  have  died  leaving  issne,  and  another 
might  survive,  but  inasmuch  as  she  had  but  one  brother  at  the 
date  of  the  will,  and  her  mother  had  long  been  dead,  she  could 
have  no  other  brother  imless  it  were  a  half-brother  thereafter 
born,  an  event  which  was  possible,  as  her  father,  Charles  Yates, 
was  then  living.  From  this  it  is  argued  that  the  testator  in- 
tended that  such  after  born  half-brother  should  participate  in 
her  share,  in  the  contingency  mentioned,  and  that  this  shows 
an  intention  that  her  half-sisters  should  participate  in  like 
manner. 

In  our  judgment  this  circuitous  mode  of  reasoning,  depend- 
ing on  such  close  verbal  criticisms,  falls  far  short  of  that  clear 
demonstration  of  intention  which  is  necessary  to  authorize  a 
construction  of  the  will  which  will  divert  the  testator's  prop- 
erty from  his  own  lineal  descendants  for  the  benefit  of  strang- 
ers to  his  blood.  The  "language  is  the  ordinary  verbiage  of  a 
conveyancer,  and  though  perhaps  not  the  most  accurate  which 
might  have  been  used,  is  quite  consistent  with  the  interpreta- 
tion that  all  it  was  intended  to.  express  was  that  if  either  or  any 
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of  the  persons  to  whom  the  contingent  remainder  was  limited, 
and  who  consisted  of  a  brother  and  three  sisters,  should  die 
without  issue,  the  property  should  go  to  the  survivors  or  sur- 
vivor, and  to  the  issue  of  any  of  those  deceased,  such  issue 
taking  by  representation.  It  could  not  be  known  whether  the 
deceased  might  be  the  brother  or  one  or  more  of  the  sisters, 
and  the  language  was  designed  to  fit  either  case.  As  the  limi- 
tation was  in  the  first  instance  to  the  brother  and  the  sisters,  it 
cannot  be  supposed  that  it  was  intended  to  provide  for  the 
issue  of  any  brother  other  than  the  one  first  referred  to. 

It  is  claimed,  however,  that  the  construction  contended  for 
by  the  respondents  is  fortified  by  reference  to  the  provisions 
in  favor  of  Viola  and  Adelaide  Yates,  contained  in  the  same 
seventh  clause.  These  are  identical  in  form  with  the  provision 
for  Catharine,  except  that  the  contingent  remainders  limited 
upon  their  shares  respectively,  instead  of  being  given  to  their 
surviving  brother  and  sisters,  is  given  to  their  surviving 
brothers  and  sisters.  From  the  use  of  the  word  brothers 
in  the  two  provisions  last  referred  to,  it  is  argued  that 
the  intent  of  the  testator  must  have  been,  as  to  the  shares  of 
those  two  granddaughters,  to  provide  for  any  half-brother  they 
miglit  subsequently  have,  and  consequently  to  include  their 
half-sisters ;  and  that  it  is  to  be  presumed  that  his  intentions 
were  the  same  in  regard  to  the  share  of  Catharine. 

The  use  of  the  word  "  brother "  in  the  case  of  Catharine, 
and  "brothers"  in  the  cases  of  Viola  and  Adelaide,  indicates 
either  that  the  testator  had  some  diflFerent  intention  in  the  one 
case  than  the  other,  or  that  the  difference  in  language  occurred 
through  inadvertence.  It  would  certainly  seem  extraordinary 
that,  if  he  entertained  different  intentions,  he  should  select 
such  an  obscure  method  of  manifesting:  them ;  and  it  is  equally 
difficult  to  comprehend  why  he  should  design  that  the  two 
half-sisters  should  participate  in  the  succession  to  the  shares  of 
some  of  his  grandchildren  and  not  of  the  others.  If  any  sig- 
nificance is  to  be  attached  to  the  difference  between  the  term 
"  brother  "  and  "  brothers  "  the  argument  is  of  course  open 
that  the  term  "  brother "  may  have  been  inadvertently  used  in 
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the  case  of  Catharine ;  but  we  are  of  opinion  that  the  differ- 
ence has  no  significance  and  was  accidental.  And  we  are  con- 
firmed in  this  conclusion  by  reference  to  the  provision  as  to 
the  share  of  Henry  Yates.  His  share  was  limited  to  his  sur- 
viving "sisters"  only,  showing  clearly  the  intention  of  the 
testator,  in  that  case  at  least,  to  confine  his  dispositions  to  his 
own  descendants.  And  it  is  not  reasonable  to  suppose  that,  if 
he  had  intended  to  make  nice  distinctions  between  those  who 
were  to  succeed  to  the  shares  of  his  different  grandchildren,  he 
would  have  left  them  to  depend  upon  the  ingenious  course  of 
reasoning  resorted  to  by  the  respondents. 

A  more  substantial  guide  to  the  intentions  of  the  testator  is, 
wo  think,  afforded  by  recurring  to  the  primary  provision  which 
he  makes  for  the  children  of  his  daughter  Cordelia.  If  he 
had  entertained  any  idea  of  including  in  that  provision  the 
half-sisters  of  those  grandchildren,  the  issue  of  the  second 
marriage  of  their  father,  he  would  naturally  have  included 
them  in  the  original  bequest.  They  were  living  when  the 
will  was  made,  and  yet  no  provision  is  made  for  them,  but  the 
share  which  would  have  gone  to  his  daughter  Cordelia  is  care- 
fully limited  to  her  children  and  their  issue,  and  the  issue  of 
the  second  marriage  of  their  father  are  in  no  way  recognized. 

The  whole  frame  of  the  will  seems  to  us  to  indicate  that  the 
testator  intended  to  bestow  his  property  upon  his  own  descend- 
ants. Notwithstanding  this  general  intent  it  was  still  possible, 
however,  that  by  some  convolution  of  events  pai-ts  of  his 
estate  might  have  drifted  out  of  that  current. .  And  upon 
these  possibilities  an  argument  is  sought  to  be  constructed. 
But  notwithstanding  the  ingenuity  and  ability  of  that  argu- 
ment we  are  of  opinion  that  the  mere  omission  of  the  testator 
to  guard  against  every  such  contingency,  even  if  it  were  pos- 
sible to  do  so,  cannot  be  construed  as  indicating  an  intention 
that  his  estate  should  go  out  of  the  natural  course.  To  so  hold 
would  reverse  the  ordinary  rules  of  construction  applicable  to 
such  cases. 

We  are,  therefore,  of  opinion  that  on  the  death  of  Catharine 
Yates,  her  portion  of  the  testator's  property  (which  under  the 
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provisions  of  the  will  must  be  taken  as  converted  into  person- 
alty), was  under  the  will  distributable  to  her  brother  Henry 
and  her  sisters  Yiola  and  Adelaide.  And  that  her  half-sisters 
Frances  and  Stella  Yates  were  not  entitled  to  share  therein. 

The  judgments  below  should,  therefore,  be  reversed  and 
judgment  entered  for  the  appellants,  according  to  the  forego- 
ing views,  the  costs  of  all  the  parties  to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 


The  People  of  the  State  of  New  Tobk,  Kespondent,  v. 
The  Spring  Valley  Hydraulic  Gold  Company,  Appel- 
lant. 

Under  the  act  of  1880  (Chap.  542,  Laws  of  1880),  providing  for  "  raising 
taxes  for  the  use  of  the  State  upon  certain  corporations/'  etc.,  the  first 
report  required  to  be  made  bj  the  officers  of  the  corporation  included  in 
the  act  was  to  be  miMle  in  November,  1880,  and  the  first  tax  paid  in  Janu- 
ary, 1881 ;  and  this,  although  at  the  latter  date  the  corporation  had  not 
been  in  existence  for  a  year. 

This  construction  does  not  give  to  the  act  a  retroactive  effect,  as  the  tax  so 
imposed  was  to  pay  the  prospective  expenditure  for  the  fiscal  year  com- 
mencing October  1,  1880. 

(Argued  April  23,  1883 ;  decided  May  8,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  November  22, 1882,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

This  action  was  brought  to  recover  the  amount  of  a  tax 
alleged  to  be  due  from  defendant,  a  domestic  corporation,  on 
January  1,  1880,  under  the  act  chapter  542,  Laws  of  1880. 

The  material  facts  are  stated  in  the  opinion. 


« 
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Ho.  L.  Harrison  for  appellant.  The  tax  levied  under  the 
statute  in  question  is  a  tax  on  the  franchise  in  conti'adistinc- 
tion  to  a  tax  on  the  property  of  the  company.  {Prov,  InsL 
V.  Massachusetts^  6  "Wall.  361,  630,  632 ;  Soc.  for  Savings  v. 
Coite,  id.  608,  609 ;  Laws  of  1881,  chap.  361.)  It  is  a  tax 
upon  the  enjoyment  of  the  franchise  for  the  period  of  a  year. 
{Park  B'k  v.  Wood,  24  N.  Y.  93 ;  Susq.  B'k  v.  Supervisors 
of  Broome,  25  id.  312.)  Statutes  are  to  have  a  prospective 
and  not  retrospective  operation.  (Broom's  Legal  Maxims,  14 ; 
Dash  V.  Voji  Kleeckj  7  Johns.  447;  Warren  Mf^g  Co.  v. 
^tna  Ins.  Co.,  2  Paige,  501 ;  People,  ex  rd.  2SdSt.  B.  R,  Co., 
V.  Commrs.  of  Taxes,  81  N.  Y.  593 ;  14  K  Y.  W'kly  Dig. 
464 ;  Drexel  v.  Comm.,  46  Penn.  St.  31 ;  People  v.  ^.  T. 
Floating  Dry  Dock  Co.,  Sept.  Term,  1882.)  Under  the  most 
favorable  construction  for  the  plaintiff,  the  tax  in  question 
should  be  apportioned,  and  the  46fGndant  should  be  taxed  on 
its  fiunchise  during  that  portion  only  of  the  year  that  it  existed 
after  the  act  had  become  a  law.  {Ehervale  Coal  Co.  v. 
Comnhw.,  91  Penn.  St.  47.) 

Leslie  W.  Bussell,  attorney-general,  for  respondent.  De- 
fendant, in  all  the  essentials  of  its  actual  existence  and  the 
right  to  exercise  the  powers  conferred  upon  it,  is  conclusively 
within  the  jurisdiction  of  this  State,  and  for  the  purposes  of 
taxation  it  does  not  matter  where  its  actual  business  is  carried 
on  or  where  its  tangible  property  is  situated.  Its  capital  stock 
is  property,  and  so  are  its  franchises,  either  or  both  of  which 
are  legitimate  subjects  of  taxation.  {Soc»  for  Savings  v.  CoU, 
6  Wall.  594,  606,  607;  State  Tax  on  Foreign-held  Bonds.  15 
id.  300,  419 ;  PeopU  v.  The  Mayor,  4  K  Y.  419.)  Uni- 
formity of  taxation  is  a  question  governed  entirely  by  the 
Constitution  and  laws  of  the  State.  The  legislature  in  the 
exercise  of  the  taxing  power  is  supreme  unless  limited  by  the 
Constitution.  (5' A?  of  Chenango  v.  Brown,  26  N.  Y.  467 ; 
State  Tax  on  Foreign-held  Bonds,  15  Wall.  314 ;  State  B.  B. 
Tax  Cases,  92  U.  S.  575,  611 ;  Cooley  on  Taxation,  129,  note 
1 ;  St.  Louis  V.  Wehrung,  46  HI.  392 ;  48  id.  172 ;  92  id.  339 ; 
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94  id.  364 ;  Youngblood  v.  Sexton,  32  Mich.  406 ;  IMchfidd 
V.  Yernon^  41  N.  Y.  124 ;  People  v.  The  Mayor^  4  id.  419 ; 
Slaughter-houee  Cases^  16  Wall.  36,  81.)  The  power  of  the 
legislature  to  apportion  taxation  and  to  classify  the  subjects 
and  persons  which  are  to  be  taxed  is  identical  with,  and  insepa- 
rable from,  the  power  to  tax.  {People  v.  Mayor,  etc.,  4  N.  Y. 
419,  426,  427;  Cooley  on  Taxation,  176,  179;  Comm.  v. 
People's  Fwe  Cent  Savings  B%  5  Allen,  428,  436,  437.) 
The  rules  cited  as  to  the  repugnancy  of  the  courts  to  a  con- 
struction which  would  favor  retroactive  legislation  do  not  apply 
in  this  case.  (Cooley  on  Taxation,  169,  and  note  2,  221  ; 
Locke  V.  New  Orleans,  4  Wall.  172 ;  Comm.  v.  PeopWs 
Five  Cent  Savings  B^k,  6  Allen,  428 ;  Cooley  on  Taxation, 
170 ;  Burroughs  on  Taxation,  §  86 ;  Soc,  for  Savings  v.  Coit, 
6  Wall.  608 ;  Drexel  v.  Comm,,  46  Penn.  St.  31,  40.)  The 
objection  that  the  act  of  1880  is  unconstitutional  in  that  it  re- 
quires no  assessment  of  the  value  of  the  property  taxed  is 
untenable.  (Laws  of  1880,  chap.  542,  §  1 ;  People  v.  Hays,  7 
How.  Pr.  248 ;  Smith  v.  The  Mayor,  37  N.  Y.  5 1 8, 520.)  The 
act  in  question  is  not  unconstitutional  as  violative  of  section  20, 
article  3  of  the  Constitution.  {People,  ex  rel.  BurroiigJis,  v. 
Supervisors  of  Oraaige  Co,,  17  N.  Y.  235 ;  Sun  Mut.  Ins,  Co. 
V.  Mayor,  etc,,  of  N.  T.,  6  Sandf.  10, 14, 15 ;  People  v.  Nat. 
Ins.  Co.,  2T  Hun,  188.) 

Andrews,  J.  The  defendant,  a  corporation  incorporated 
and  organized  on  the  12th  day  of  February,  1880,  under  the 
laws  of  this  State,  on  the  16th  day  of  November,  1880,  by  its 
treasurer,  made  a  report  in  writing  to  the  comptroller,  under 
oath,  setting  forth  the  capital  of  the  corporation  paid  in,  and 
that  no  dividend  had  been  declared  during  the  year  ending 
with  the  1st  day  of  November.  On  the  same  day  the  secre- 
tary and  treasurer,  after  having  been  duly  sworn,  estimated 
and  appraised  the  capital  stock  of  the  corporation  at  $800,- 
000,  which  was  declared  to  be  its  actual  value  in  cash,  not  less 
than  the  average  price  which  the  said  stock  sold  for  during  the 
year  ending  November  1,  1880,  and  forwarded  to  the  comjv 
Sickels  —  Vol.  XLVII.        49 
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troUer  a  certificate  of  such  estimate  and  appraisal,  together 
with  a  copy  of  the  oath  by  them  signed,  duly  attested  by  the 
officer  before  whom  it  was  taken.  This  action  is  brought  in 
the  name  of  the  people  to  recover  of  the  defendant  a  tax  at 
the  rate  of  one  and  a  half  mills  on  each  dollar  of  the  valuation 
of  its  corporate  stock,  so  made  by  its  secretary  and  treasurer, 
amounting  in  the  aggregate  to  the  sum  of  $1,200,  which  is 
alleged  in  the  complaint  to  have  become  due  and  payable  to 
the  State  from  the  defendant  on  or  before  the  15th  day  of 
January,  1881,  pursuant  to  the  provisions  of  chapter  542  of 
the  Laws  of  1880. 

It  is  conceded  that  the  defendant  is  a  corporation  liable  to 
taxation  under  the  third  section  of  the  act.  It  is  claimed, 
however,  by  the  counsel  for  the  defendant  that  by  the  true 
construction  of  the  act  no  tax  became  payable  thereunder  by 
the  defendant  until  January,  1882,  and  this  is  the  only  question 
presented  on  this  appeal. 

The  act  in  question  is  entitled  "  An  act  to  provide  for  rais- 
ing taxes  for  the  use  of  the  State,  upon  certain  corporations, 
joint  stock  companies  and  associations."  It  inaugurates  a  new 
system  for  the  taxation  of  a  certain  specified  class  of  corpora- 
tions for  general  and  State  purposes,  but  as  construed,  leaves 
them  subject  to  taxation  for  local  purposes  under  the  pre-exist- 
ing law.  {People^  ex  reL  Westchester  Fire  Ins.  Co.,  v.  Daven- 
port^ 91  N.  T.  574.)  The  general  scheme  of  the  act  is  to  im- 
pose a  tax  on  corporations  paying  dividends  exceeding  six  per 
cent  per  annum  on  the  basis  of  dividends  declared  during  the 
year  preceding  the  imposition  of  the  tax.  But  when  no 
dividends  have  been  declared,  or  have  been  less  than  six  per 
cent  on  the  par  value  of  the  capital  stock  during  such  anntial 
period,  the  tax  is  based  on  the  cash  value  of  the  capital  stock, 
to  be  ascertained  as  provided  in  the  act. 

To  carry  out  the  system  it  was  necessary  to  provide  a 
method  of  ascertaining  the  amount  of  dividends  declared 
by  the  corporations  liable  to  taxation  under  the  act,  and  where 
no  dividends  had  been  declared,  or  were  less  than  six  per 
cent   per  annum,  the   value  of  the  capital  stock,  and  it  was 
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manifestly  important  that  this  information  should  be  com- 
municated to  the  State  officei*s.  The  first  section,  therefore, 
which  commences  with  the  word  "  hereafter,"  makes  it  the 
duty  of  corporations  liable  to  taxation  under  the  third  section, 
"  annually  on  or  before  the  15th  day  of  November,"  to  make 
a  report  to  the  comptroller,  stating  the  amount  of  capital  paid 
in,  the  date,  amount  and  rate  per  centum  of  each  and  every 
dividend  declared  "  during  the  year  ending  with  the  first  day 
of  said  month."  And  in  the  case  of  non-dividend  paying  corpora- 
tions, and  of  corporations  whose  dividends  declared  "  during 
the  year  ending  as  aforesaid,"  were  less  than  six  per  cent  on 
the  par  value  of  the  capital  stock,  it  provides  that  "  the 
treasurer  or  secretary  thereof  *  *  *  shall  between  the 
1st  and  15th  days  of  November  in  each  year  in  which  no 
dividend  has  been  made  or  declared  as  aforesaid  *  *  * 
estimate  and  appraise  the  capital  stock  of  such  company  upon 
which  no  dividend  has  been  made  or  declared  at  its  actual 
value,  not  less,  however,  than  the  average  price  which  said 
stock  sold  for  during  said  year."  The  third  section  imposes 
the  liability  to  taxation,  and  declares  that  the  corporations 
specified  "  shall  be  subject  to  and  pay  a  tax  into  the  treasury 
of  the  State  annually,"  to  be  computed  either  on  the  dividends 
or  on  the  value  of  the  capital  stock  as  the  case  may  be,  in  the 
one  case  the  tax  to  be  at  the  rate  of  one-quarter  mill  on  the 
capital  stock  for  each  one  per  centum  of  dividend,  and  in  the 
other  a  half  mill  on  each  dollar  of  valuation. 

It  is  contended  that  the  act  does  not  contemplate  that 
corporations  shall  make  a  report  under  the  first  section, 
until  the  year  succeeding  that  in  which  it  was  passed,  to-wit : 
November,  1881,  and  that  no  tax  was  required  to  be  paid 
under  the  pro\'isions  of  the  third  section,  until  after  that 
time.  This  contention  rests  mainly  upon  the  supposed  impli- 
cation arising  from  th^  word  "annually"  in  the  first  and  third 
flections,  and  from  the  requirement  that  the  report  to  be  made 
under  the  first  section  is  to  state  the  dividends  declared  during 
the  year  prior  thereto,  or  in  case  of  non-dividend  corporations, 
that  the  capital  stock  shall  be  valued  at  "not  less  than  the 
average  price  which  said  stock  sold  for  during  the  year." 
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It  is  said  that  the  act  having  been  passed  in  June,  1880,  a  re- 
port made  in  November,  1880,  is  not  an  annual  report,  and  that 
the  requirement  that  the  report  shall  state  the  dividends  de- 
clared during  the  year  before  the  report  is  made,  and  that 
when  a  valuation  of  the  capital  stock  is  to  be  made,  it  is  to  be 
at  a  sum  not  less  than  the  average  price  for  which  the  stock 
sold  during  the  same  period,  indicates  that  it  was  the  intention 
of  the  legislature  to  allow  corporations  at  least  a  year  after  the 
passage  of  the  act  to  ascertain  the  value  of  their  franchise  be- 
fore subjecting  them  to  taxation  under  the  new  system.  The 
intention  of  the  legislature  in  passing  a  statute,  and  its  true 
meaning  is  to  be  collected  from  its  language,  applied  to  the 
subject-matter,  and  in  view  of  the  general  scope  and  purpose 
of  the  enactment,  and  the  construction  of  a  particular  clause 
or  section  of  a  statute,  if  obscure  or  doubtful,  is  to  be  deter- 
mined by  a  consideration  of  all  its  parts.  A  clause  or  section 
which,  considered  separately,  may  be  obscure,  or  justify  one 
construction,  may  be  made  clear  by  reference  to  other  clauses 
or  sections,  or  may  be  subordinated  to  another  and  paramount 
intention  derived  from  other  parts  of  the  statute.  It  is  to  be 
observed  that  the  time  when  the  first  report  is  to  be  made  is 
not  stated  in  terms  in  the  first  section,  nor  does  the  third  sec- 
tion fix  the  time  for  the  payment  of  the  tax  imposed  thereby. 
The  time  of  payment  is,  however,  specifically  prescribed  in 
the  fourth  section,  which  makes  it  the  duty  of  the  corporation 
upon  which  a  tax  is  imposed  by  the  preceding  sections,  "  to 
transmit  the  amount  of  said  tax  to  the  treasury  of  the  State 
within  fifteen  days  from  the  first  day  of  January  in  each  and 
every  yearT  This  language  is  explicit  and  can  be  satisfied 
only  by  a  payment  in  each  January  after  the  passage  of  the 
act.  In  no  other  way  can  there  be  a  compliance  with  the  di- 
rection that  the  tax  shall  be  paid  within  fifteen  days  from  the 
first  day  of  January  in  "  each  and  every  year."  By  the  construc- 
tion claimed  by  the  defendant  no  tax  would  be  payable  until 
January,  1882,  nineteen  months  after  the  passage  of  the  act, 
and  this  would  not  be  a  payment  "  annually,"  as  provided  in 
the  third  section.     The  claim  that  it  was  not  intended  to  tax 


1883.]  The  People  v.  Spring  Val.  Hydraulic  Gold  Co.  389 

Opinion  of  the  Court,  per  Andrews,  J. 

corporations  which  had  not  been  in  existence  a  year  at  the 
time  of  the  passage  of  tlie  act,  is  not  a  reasonable  one.  The 
act  does  not  exempt  from  taxation  corporations  which  have 
paid  no  dividends,  or  of  which  no  sales  of  stock  have  been 
made.  If  dividends  have  been  declared,  or  sales  of  stock 
niade,  these  facts  constitute  elements  in  the  vahiation,  but  not 
otherwise.  It  could  not  be  claimed  that  a  corporation  organ- 
ized in  1881,  or  in  any  year  after  the  passage  of  the  act,  would 
be  exempted  from  making  a  report  the  succeeding  November, 
or  from  paying  a  tax  in  the  January  following,  on  the  ground 
that  it  had  not  been  in  existence  for  the  period  of  a  year,  and 
the  defendant  stands  in  no  better  position,  unless  on  the  ground 
that  as  to  it,  the  statute,  if  construed  as  imposing  a  tax  in  Jan- 
uary, 1881,  would  be  retrospective,  a  point  which  will  be 
considered  hereafter.  There  is  another  cogent  reason  for 
the  construction  that  by  the  act  the  first  report  is  to  be 
made  in  November,  1880,  and  the  first  tax  paid  in  Jan- 
uary, 1881.  The  last  section  declares  that  the  act  shall 
take  effect  immediately.  The  eighth  section  declares  that 
the  capital  stock  of  corporations  liable  to  taxation  under 
the  act,  "  shall  hereafter  be  exempt  from  assessment  or  taxa- 
tion, except  as  in  this  act  prescribed."  It  may  be  safely 
assumed  that  it  was  not  the  intention  of  the  legislature  to  ex- 
empt the  corporations  mentioned  in  the  third  section,  from 
taxation  for  State  purposes  for  the  fiscal  year  commencing 
October  1,  1880.  But  such  would  be  the  effect  of  the  con- 
struction insisted  upon  by  the  defendant.  The  act  exempts 
such  corporations  from  assessment  and  taxation  "hereafter," 
except  as  in  the  act  prescribed.  Under  the  system  of  taxation 
which  prevailed  before  the  act  of  1880  was  passed,  the  tax 
levied  in  each  year  for  State  purposes  (commonly  called  the 
State  tax)  in  each  of  the  counties  of  the  State  (other  than  the 
county  of  New  York)  was  levied  and  collected  to  pay  the  State 
appropriations  and  expenditures  for  the  fiscal  year  commenc- 
ing October  1st  and  ending  September  30th.  The  tax  was  levied 
in  advance  of  the  expenditures,  that  is  to  say,  a  State  tax 
levied  in  the  fall  of  any  year,  was  levied  to  pay  State  charges 
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and  appropriations  for  the  fiscal  year  commencing  the  firet 
day  of  October  of  the  same  year.  The  tax  imposed  by 
the  act  of  1880,  is  a  substitute  fbr  the  tax  collected  in 
the  several  counties  of  the  State  under  the  former  systenu 
When  the  act  was  passed,  the  assessment  of  property  liable 
to  taxation  for  that  year  under  tlie  then  existing  laws, 
including  the  property  of  corporations  (in  counties  other 
than  Xew  York),  had  not  been  completed,  nor  had  the 
assessment-rolls  been  made,  nor  had  the  State  tax  been  ap- 
portioned. (Laws  of  1859,  chap.  312,  §  8,)  The  eighth  sec- 
tion of  the  act  of  1880,  abrogated  the  old  system  of  taxa- 
tion for  State  purposes,  as  to  counties  where  the  assessment 
had  not  been  made,  and  substituted  the  system  prescribed 
by  that  act,  and  that  system  was  made  exclusive  from  the 
time  of  its  passage.  A  construction  which  would  relieve 
corporations  from  all  taxation  for  State  purposes,  for  the 
fiscal  year  commencing  October  1,  1880,  could  only  be  allowed 
where  the  statute  was  incapable  of  any  other  construction,  and 
such  a  construction  is  not  required  in  respect  to  the  statute  in 
question. 

It  is  claimed  by  the  defendant  that  if  the  statute  is  con- 
strued as  requiring  corporations  to  make  a  report  in  No- 
vember, 1880,  and  to  pay  a  tax  under  the  act  in  January, 
1881,  it  necessitates  giving  a  retrospective  effect  to  the  act, 
which  is  contrary  to  principle  and  the  accepted  canons  of  con- 
struction. But  we  are  of  opinion  that  this  objection  is  not 
well  founded.  It  must  be  borne  in  mind  that  the  tax  which 
corporations  become  liable  to  pay  under  the  act  of  1880,  is  a 
tax  for  State  purposes  only,  and  takes  the  place  of  the  tax  for 
State  purposes  under  the  former  system.  Corporations  have 
been  relieved  from  the  one  and  are  required  to  pay  the  other, 
and  in  paying  the  first  tax  under  the  act  of  1880,  in  January, 
1881,  they  are  simply  paying  their  share  of  a  prospective 
expenditure  of  the  State  for  the  current  fiscal  year.  The  tax 
was  in  no  just  sense  the  imposition  of  a  burden  for  past  trans- 
actions, or  a  tax  on  franchise  or  business  prior  to  June  1, 1880. 
The  fact  that  the  amount  of  the  tax  may  in  some  cases  be 
fixed  by  reference  to  the  business  of  the  company  during  the 
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year,  does  not  make  the  act  retrospective.  The  burden  it 
imposes  is  f utm-e,  and  for  future  expenditures.  It  is  compe- 
tent for  the  legislature  to  adopt  such  method  of  valuing  the 
franchise  or  property  of  corporations  for  the  purpose  of  tax- 
ation, as  it  deems  proper. 

The  defendant  we  think  was  liable  to  pay  the  tax  sued  for, 
and  the  judgment  should,  therefore,  be  affirmed^ 

All  concur. 

Judgment  aflSrmed. 


The    J3oajbd    of  Sttpervibobs  of  the   County   of  Monroe,  , 
Kespondent,  v.  Freeman  Clark,  Impleaded,  etc.,  Appellant. 

The  imposition  by  the  board  of  sapervisors  of  a  county  apon  the  county 
treasurer,  during  his  term  of  office,  of  the  duty  of  raising,  keeping  and 
disbursing  large  sums  of  money,  in  addition  to  the  usual  and  ordinary 
duties  of  his  office,  for  instance  the  raising  and  disbursing  money,  dur- 
ing a  war,  for  bounty  purposes,  does  not  discharge  the  sureties  upon  his 
bond  from  all  liability. 

Conceding  no  liability  is  imposed  upon  them  on  account  of  such  increased 
duties,  their  obligations  having  reference  to  the  usual  and  ordinary 
duties  of  the  treasurer  remain  unaffected. 

Pybvs  V.  Otbb  (6  E.  &  B.  902),  disapproved. 

In  an  action  upon  a  county  treasurer's  bond,  the  defendants  are  properly 
chargeable  with  interest  upon  an  amount  which  it  appears  it  was  the 
duty  of  that  officer  to  pay,  but  which  he  failed  to  pay  over  at  the  ex- 
piration of  his  term  of  office,  to  his  successor. 

(Argued  April  18, 1883  ;  decided  May  8,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  entered 
upon  an  order  made  October  28,  1881,  modifying,  and  affirm- 
ing as  modified,  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 
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Joseph  A,  StvU  for  appellant.  The  imposition  of  new 
duties  on  the  treasurer  discharged  the  sureties  thenceforth 
from  all  liability  on  the  bond  absolutely  for  all  future  conduct 
of  .the  office.  ( Ward  v.  Stahl,  81  N.  T.  406-408 ;  Ludlow  v. 
Simonsj  2  Cai.  Cas.  1 ;  Miller  v,  /Stewart,  9  Wheat.  702 ;  JHo- 
Cliifiky  V.  UromweUj  11  N.  Y.  598 ;  People  v.  Pennock^  60 
id.  426 ;  U.  S,  v.  Boyd,  15  Peters,  187 ;  U,  S.  v.  Kilpatrick, 
9  Wheat.  720  ;  Martin  v.  Stewart,  id.  680  ;  Burge  on  Surety, 
214 ;  Whiaton  v.  EaZl,  5  B.  &  C.  269  ;  Bam^s  v.  Strong,  4 
Comst.  315 ;  People  v.  Vilas,  36  N.  Y.  460  ;  Fell  on  Guaranty 
and  Suretyship,  191,  and  note,  517 ;  Franklvn  E^k  v. 
Cooper,  36  Me.  197  ,•*  Glass  v.  Stimson,  2  Sumner,  453 ; 
Grocers^  B^k  v.  Kinginan,  15  Gray,  473 ;  Manufa^urers^ 
B^k  V.  Cole,  39  Me.  188 ;  Leggett  v.  Humphreys.  21  How. 
^^  ;  Welch  v.  Bailey,  10  Johns.  180  ;  Henderson  v.  Marvin^ 
31  Barb.  297 ;  SL  Albans  B'k  v.  Dillon,  30  Vt.  22 ;  Bo?iar 
V.  McDonald,  3  H.  L.  Cases,  226 ;  Pybus  v.  Cfibbs,  6  E.  <fe 

B.  902 ;  88  Eng.  Com.  L.  902,  911,  912,  914,  917 ;  Barilett  v. 
Atty-Gm.,  Parker,  277;  Napier  v.  Brv^,  8  C.  &  F.  470; 
De  Golyer  on  Guarantee  and  Principal  and  Surety,  268 ;  U.  S, 
V.  HiOegas,  3  Wash.  C.  C.  70  ;  U.  S,  v.  TiOotson,  1  Paine's  C. 

C.  305 ;  Posimfiaster-Gen,  v.  Reeder,  4  Wash.  C.  C.  178 ; 
Mahew  v.  Boyd,  5  Ind.  102 ;  Wells  v.  Grant,  4  Yerg.  491 ; 
Pickering  v.  Day,  3  Houst.  [Del.]  474 ;  Webb  ▼.  Cuspalk,  3 
Ohio,  522 ;  CrandaU  v.  Crarwford,  59  Penn.  St.  196 ;  Gover- 
nor V.  Ridgeway,  12  111.  14, 17  ;  Cornpher  v.  People,  id.  290 ; 
Coram,  v.  Holmes,  25  Gratt.  774;  U,  S,  v.  Kirkpatrick,  9 
Wheat.  720 ;  People  v.  VHas,  36  N.  Y.  459  ;  Mayor  v.  ^yan, 
35  How.  408 ;  8,  C,  3  Abb.  Rep.  Am,  Cases,  226 ;  People  t. 
Pennock,  60  N.  Y.  421,  427.) 

Willia/m  F.  Cogswell  for  respondent.  Defendant  was  not 
released  from  liability  on  account  of  the  increase  of  duties  im- 
posed upon  the  county  treasurer  after  the  execution  of  the 
bond  in  suit,  and  during  the  term  mentioned  therein.  (1  R.  S. 
3G9,  §§  20,  21,  23,  24,  25  ;  PeopU  v.  Vilas,  36  N.  Y.  459, 
469.)     Assuming  that  new   duties  were  imposed  upon  the 
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treasurer  not  appropriate  to  his  office,  and  not  within  the  .pur- 
view of  his  sureties  when  they  signed  the  bond,  the  bond  is 
not  avoided  thereby,  but  is  still  good  as  to  his  appropriate 
duties,  and  secures  his  official  faithfulness  in  reference  thereto. 
{Oaitssen  v.  U.  /X,  97  U.  S.  584 ;  CommonweaUh  v.  Holmes^ 
25  Gratt.  771 ;  Inhdbitcmts  of  Attlehorcmgh  v.  Halch^  97 
Mass.  533.) 

RuaER,  Ch.  J.  This  action  was  against  the  surety  upon  a 
treasurer's  bond  to  the  county  of  Monroe.  The  term  of  Baker, 
the  treasurer,  whose  faithful  performance  of  the  duties  of  the 
office  the  bond  was  designed  to  secure,  extended  from  October, 
1861,  to  October,  1864.  Many  questions  which  were  litigated 
before  the  referee  and  some  of  those  discussed  at  General 
Terra  have  been  eliminated  from  the  case  by  the  acquiescence 
of  the  parties  against  whom  they  were  determined,  and  this 
opinion  will  be  confined  altogether  to  the  discussion  of  the  re- 
maining points. 

It  was  claimed  on  the  trial  by  the  defendant  that  by  reason 
of  the  imposition  upon  the  treasurer  during  his  term  of  office 
by  the  plaintiffs  of  the  duty  of  raising,  keeping  and  disburs- 
ing large  sums  of  money  during  the  war  for  bounty  purposes, 
which  was  in  addition  to  the  usual  and  ordinary  duties  of  his 
office,  that  the  contract  of  suretyship  was  so  changed  by  the 
obligees,  that  the  surety  was  discharged  not  only  from  liability 
on  account  of  such  increased  duties,  but  from  his  entire  obligar 
tion  upon  the  bond.  This  claim  was  based  upon  the  well- 
settled  principle  that  a  change  in  the  terms  or  obligations  of  a 
contract  by  the  principal  without  the  consent  of  the  surety 
operates  to  discharge  him  from  his  liability. 

The  referee  held  that  the  surety  was  not  liable  for  the  acts 
of  the  treasurer  concerning  the  moneys  received  by  him  by 
reason  of  the  additional  duties  imposed  upon  him,  but  decided 
that  his  obligations  upon  the  bond  having  reference  to  the 
usual  and  ordinary  duties  of  the  treasurer  remained  unafEected 
by  the  increase  of  the  duties  enjoined  upon  him.  The  plaintiff 
did  not  appeal  from  that  part  of  the  decision  which  relieved  the 
SiOKBLS  —  Voil  LX VII.        50 
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surety  from  responsibilitv  for  the  treasurer's  default  in  account- 
ing for  the  enlarged  receipts  of  the  oflSce,  and  can,  therefore,  raise 
no  question  as  to  its  correctness.  The  defendant  appealed,  al- 
leging that  he  should  have  been  altogether  discharged  from 
liability  upon  his  bond. 

The  General  Term  having  aflSrmed  the  referee's  views  of  the 
liability  of  the  surety,  the  defendant  now  comes  to  this  court 
and  asks  for  such  total  exemption  from  liability.  No  clain? 
is  made,  that  any  change  was  attempted  in  the  literal  terms  of 
the  contract  between  the  parties  or  the  general  nature  of  the 
duties  or  subject  to  which  it  applied,  but  it  is  argued  that  be- 
cause the  always  indefinite  sum  of  money  which  is  liable  in 
any  year  to  come  into  the  treasurer's  hands  has  been  increased 
beyond  the  supposed  contemplation  of  the  parties  when  they 
entered  into  it,  that,  therefore,  the  party  is  relieved  ipso  /acta 
from  his  contract  liability  as  a  surety. 

We  think  that  the  decisions  of  the  courts  below  were  quite 
as  favorable  to  the  defendant  upon  this  question  as  he  could 
justly  have  expected  upon  the  evidence.  They  held  that  the 
statutes  authorizing  the  issue  of  bounty  war  bonds  by  the 
county  of  Monroe  did  not,  under  the  circumstances  of  this 
case,  impose  any  additional  legal  duty  upon  the  treasurer,  and 
that,  therefore,  the  surety  was  not  liable  for  a  defalcation  by 
the  treasurer  in  the  funds  so  raised.  The  proof  showed  that 
the  treasurer  acted  in  conjunction  with  a  committee  of  the 
board  of  supervisors  in  raising  moneys  and  disposing  of  a 
large  amount  of  bonds.  Many  of  the  bonds  (the  amount  not 
appearing)  were  issued  and  delivered  directly  to  recruits  in  pay- 
ment of  bounties,  while  others,  the  amount  of  which  is  equally 
uncertain,  were  negotiated,  and  the  money  realized  was  paid 
to  recruits  by  the  treasurer  and  other  agents  of  the  county.  It 
is  safe  to  assume,  however,  that  the  moneys  passing  through 
the  treasurer's  hands  on  account  of  these  transactions  were 
much  larger  in  amount  than  those  which  ho  would  usually 
have  manipulated,  and  the  question  arises  whether  the  posses- 
sion and  disbursement  of  these  moneys  by  the  treasurer  with 
the  knowledge  and  consent  of  the  supervisors  vitiated  the  ob- 
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ligation  of  the  surety  upon  his  bond.  A  weU-settled  distinc- 
tion between  the  obligations  assumed  by  sureties  upon  the 
bonds  of  public  oflGicers  and  by  those  liable  upon  private  con- 
tracts is  recognized.  In  the  case  of  the  former,  the  parties' 
contract,  having  reference  to  the  acknowledged  power  of  the 
legislature  to  vary  and  change  the  power  and  duties  of  such 
officers. 

It  has  been  repeatedly  held  in  our  courts  that  unless  the  ter- 
ritorial jurisdiction  of  such  officer  has  been  enlarged  or  the 
general  nature  or  functions  of  his  office  changed,  a  surety  upon 
his  bond  will  not  be  discharged  on  account  of  changes  made 
in  the  official  duties  after  the  execution  of  the  contract.  This 
point  was  considered  in  People  v.  Vilas  (36  N.  Y.  459), 
where  it  was  held  that  the  sureties  upon  the  bond  of  a  public 
officer  were  not  discharged  by  the  subsequent  imposition 
through  an  act  of  the  legislature  of  new  duties  similar  in  their 
nature  and  character  to  those  which  the  officer  originally  per- 
formed. In  that  case  a  loan  commissioner  was  required  by  an 
act  passed  subsequent  to  the  execution  of  his  bond  to  take 
charge  of  an  additional  sum  of  money  which  had  previously 
been  in  the  custody  of  another  commissioner.  This  decision 
goes  further  than  we  need  go,  for  here  we  are  to  consider  the 
efEect  merely  of  such  additional  duties  upon  the  original  obli- 
gation of  the  bond. 

We  are  referred  to  a  large  number  of  authorities  upon  this 
question  and  with  few  exceptions  they  support  the  proposition 
that  a  surety  is  responsible  for  default  in  the  performance  of 
the  duties  of  his  principal  as  they  existed  at  the  time  of  his 
assumption  of  liability.  Gavssen  v.  United  States  (97  U.  S. 
584)  is  directly  in  point.  There  Mr.  Justice  Strong,  in  his 
opinion,  said :  "  If  it  be  conceded,  as  it  may  be,  that  the  addi- 
tion of  duties  different  in  their  nature  from  those  which  be- 
longed to  the  office  when  the  official  bond  was  given,  will  not 
impose  upon  the  obligor  in  the  bond,  as  such,  additional  re- 
sponsibilities, it  is  undoubtedly  true  that  such  addition  of  new 
duties  does  not  render  void  the  bond  of  the  officer  as  a  security 
for  the  performance  of  the  duties  at  first  assumed.     It  will 
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still  remain  a  secui'ity  for  what  it  was  origiQally  given  to  se- 
cure." 

Not  only  does  the  case  of  People  v.  VUas  (supra)  sustain 
the  same  doctrine,  but  such  is  the  uniform  course  of  decisions 
in  the  United  States,  and  the  rule  is  now  too  well  settled  to  be 
controverted.  {Commonwealth  v.  Holmes^  25  Gratt.  771; 
Hatch  V.  Inhabitants  of  Attleborough^  97  Mass.  533  ;  United 
States  V.  KUpatrick^  9  Wheat.  720 ;  White  v.  Fox^  9  Shepley 
[Me.],  341 ;  Colter  v.  Morgan's  AdmWs,  12  B.  Monr.  278.) 

The  case  of  Pyhus  v.  Gibh  (6  Ell.  &  Bl.  902),  which 
supports  the  contrary  rule,  has  been  uniformly  repudiated  in 
this  country  whenever  it  has  been  cited  as  an  authority. 

The  further  point,  is  made  that  the  referee  included  in  the 
amount  charged  to  the  defendant  the  sum  of  $29,127.11,  which 
had  been  collected  by  the  treasurer  during  his  previous  term, 
and  which  he  had  omitted  in  his  accounts,  but  which  in  Octo- 
ber, 1863,  by  agreement  between  the  supervisors  and  the  treas- 
urer was  brought  forward  and  charged  against  him.  There 
are  several  answers  to  this  claim.  A  careful  reading  of  the 
case  has  failed  to  disclose  to  us  any  evidence  to  sustain  it ;  on 
the  contrary,  it  quite  conclusively  appears  that  although  this 
discrepancy  was  discovered  as  existing  in  1863,  and  it  was 
agreed  between  the  supervisors  and  Baker  that  he  should  be 
charged  with  that  amount  as  of  that  date,  yet  it  did  not  enter 
into  the  account  by  which  the  referee  ascertained  the  amount 
awarded  by  his  report.  In  stating  his  account  the  referee  sus- 
taining the  defendant's  claim  that  the  plaintiffs  were  bound  by 
the  amount  fixed  by  Baker  and  the  supervisors  in  October, 
1861,  as  the  true  amount  then  on  hand,  excluded  all  items  of 
account  arising  prior  to  that  date,  and  in  arriving  at  the  balance 
of  $77,328.06,  which  he  finds  to  have  been  in  the  treasurer's 
hands  on  the  4th  day  of  October,  1864,  he  assumes  the  cor- 
rectness of  that  balance  and  then  states  the  specific  items  of 
cash  received  and  paid  out  during  the  treasurer's  term,  which 
make  up  both  the  debit  and  credit  sides  of  the  account.  This 
process  excludes  the  possibility  of  the  admission  of  the  item 
of  $29,000,  or  any  part  of  it  into  the  referee's  account,  and 
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no  such  item  appeared  therein.  It  may  also  be  said  that  no 
exception  was  taken  upon  which  to  raise  the  question.  The 
point  involves  a  question  of  fact  upon  which  the  referee  has 
neither  passed  nor  has  a  finding  been  requested  jthereon  by  the 
appellant.  This  court  will  not  examine  the  evidence  to  deter- 
mine such  questions  for  the  purpose  of  discovering  grounds 
upon  which  to  reverse  a  judgment.  {jFhbhri  v.  Kalhfleisch^  52 
N.  Y.  28 ;    Van  Slyke  v.  Hyatt,  46  id.  259.) 

The  claim  of  the  appellant  that  the  referee  erred  in  allow- 
ing interest  upon  the  amount  whioh  he  found  that  Baker  or  his 
executor  failed  to  deliver  to  his  successor  on  the  expiration  of 
his  term  of  office  is  untenable.  The  condition  of  the  bond 
was  that  the  treasurer  shall  pay  according  to  law  all  moneys 
which  shall  come  into  his  hands  as  such  county  treasurer. 
The  statute  provides  that  at  the  termination  of  his  office, 
"  all  books  and  papers  belonging  to  his  office  and  all  moneys 
in  his  hands  by  virtue  of  his  office  shall  be  delivered  to 
his  successor  in  office  upon  the  oath  of  the  preceding  county 
treasurer,  or  in  case  of  his  death,  upon  the  oath  of  his  ex- 
ecutors or  administrators."  He  is  also  required  "to  keep 
a  just  and  true  account  of  the  receipts  and  expenditures 
of  all  moneys  which  shall  come  to  his  hands  by  virtue  of  his 
office."  (§§  21  and  24,  1  K.  S.  369.)  The  statutory  provisions 
impose  an  active  duty  upon  the  treasurer,  and  a  failure  to  per- 
form it  constitutes  a  breach  of  the  conditions  of  his  bond. 

The  necessary  and  legitimate  damages  arising  from  this 
breach  is  the  amount  of  money  which  the  treasurer  failed  to 
pay  over  and  the  interest  thereon  from  the  day  when  the  obli- 
gation matured.  {Adams  v.  Fort  Plain  Bank^  36  N.  Y.  255 ; 
Stay  V.  Graham^  14  id.  492.) 

It  was  held  that  a  county  treasurer  is  chargeable  with  inter- 
est on  all  sums  in  his  hands  which  he  omits  to  account  for  at 
the  annual  meeting  of  the  supervisors.  {Supervisors  of  Ghe^ 
namjo  v.  Birdsell^  4  Wend.  453.)  The  case  seems  to  be  de- 
cisive upon  this  point.  The  other  questions  discussed  on  the 
argument  are  necessarily  controlled  by  the  conclusions  we  have 
reached  as  above. 
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The  jadgment  should  be  affirmed. 

All  concur,  except  Danfobth,  J.,  not  sitting. 

Judgment  affirmed. 


EuGEi!nA  Roche,  Eespondent,   v.   James  M.   Mabtin  et  al.^ 

Appellants. 

Plaintiffs  complaint  alleged,  in  sabstance,  that  defendants,  as  tmstees, 
held  the  legal  title  to  certain  hotel  property  sitnate  in  the  connty  of 
Saratoga,  and  as  sach  issued  to  plaintiff  a  certificate  showing  him  to  be 
entitled  to  an  interest  therein  and  in  the  rents  and  profits ;  that  as  such 
trustees  defendants  had  declared  a  dividend  on  said  certificate,  which  he 
claimed  to  recover.  The  answer  averred  payment  of  the  dividend.  The 
venue  was  laid  in  the  county  of  New  York  ;  on  motion  to  change  the 
place  of  trial  to  Saratoga  county,  ?ield,  that  the  action  was  not  to  deter^ 
mine  or  affect  any  interest  in  land  within  the  meaning  of  the  provision 
of  the  Code  of  Civil  Procedure  (§  982),  requiring  such  action  to  be  tried 
in  the  county  where  the  subject  of  the  action  or  some  part  thereof  is 
situated  ;  but  that  the  action  was  in  the  nature  of  one  for  moneys  had 
and  received,  and  so  was  triable  in  New  York. 

(Argued  May  1,  1888  ;  decided  May  8,  1888.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  January  9, 
1883,  which  affirmed  an  order  of  Special  Term,  denying  a 
motion  to  change  the  place  of  trial  of  this  action  from  the 
county  of  New  York,  where  the  venue  was  laid,  to  the  county 
of  Saratoga. 

The  complaint  herein  alleged  in  substance,  that  in  the  year 
1875  the  defendants  were  appointed  trustees  of  the  United 
States  Hotel  of  Saratoga  Springs,  in  the  county  of  Saratoga, 
and  that  they  thereafter  delivered  to  the  plaintiff  a  certificate 
stating  that  she  was  entitled  to  a  beneficial  interest  in  said 
hotel,  its  furniture  and  appurtenances,  the  legal  title  of  which 
was  then  held  in  trust  by  James  M.  Marvin  and  John  Tayler 
Hall,  to  a  specified  amount,  and  was  entitled  to  share  in  the 
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net  rents  and  profits  thereof,  or  a  proportionate  share  of  the 
net  proceeds  of  a  sale  thereof ;  that  a  dividend  of  eight  per 
cent  had  been  .declared  on  said  certificate,  for  which  amount 
the  plaintiff  demanded  judgment  besides  costs.  The  answer 
alleged  payment. 

(Jharlea  C.  Lester  for  appellants.  The  language  of  section 
982  of  the  Code  of  Civil  Procedure  includes  actions  of  an 
equitable  nature  as  well  as  actions  at  law.  ( Fliesa  v.  Buck- 
ley, 22  Hun,  551  ;  BubK  v.  TreadweU,  11  Abb.  [N.  S.]  27.) 
The  certificate  attached  to  the  complaint  is  in  no  sense  an 
obligation.  It  contains  no  covenant,  promise  or  agreement  of 
any  kind.  (2  Blackstone's  Comm.  340.)  It  is  a  declaration 
of  trust.     (Hill,  on  Trustees,  64 ;  TiflEany  &  Bullard,  354.) 

G,  F.  BeaTdey  for  respondent.  A  dividend  is  a  severance 
from  the  common  fund  of  the  company  of  so  much  for  the 
use  and  benefit  of  each  corporator  in  his  individual  right, 
which  may  bo  demanded  by  him,  and  if  refused,  become  the 
subject  of  an  action  for  money  had  and  received  to  his  use. 
{KeppeUy.  Petershiirgh B.  B.  6b.,  Chase's  Dec.  167;  Stoddard 
V.  ShePucket  F.  Co. ,  34  Conn.  542 ;  Kane  v.  Bloodgoodj  7 
Johns.  Ch.  90 ;  Jmes  v.  T.  H,  i&  B.  B.  B.  Co.,  57  N.  Y.  196  ; 
Carpenter  v.  N.  Y.  i&  N.  H,  B.  B.  Co.,  5  Abb.  Pr.  277.) 

Miller,  J.  The  only  question  arising  upon  this  appeal  is 
whether  the  action  was  a  local  one,  and  being  such,  the  place  of 
trial  should  have  been  in  the  county  of  Saratoga.  The  ap- 
pellants claim  that  the  plaintiff  in  this  action  seeks  to  establish 
an  equitable  interest  in  real  estate  in  the  county  of  Saratoga, 
the  legal  title  of  which  is  vested  in  the  defendants,  which  en- 
titles her  to  a  share  of  the  rents  and  profits  of  said  real  estate, 
and  that  the  action  is  within  the  letter  and  spirit  of  section 
982  of  the  Code  of  Civil  Procedure,  which  providesj  among 
other  things,  that  an  action  must  be  tried  in  the  county  in 
whidi  the  subject  of  the  action,  or  some  part  thereof,  is  situated, 
and  where  the  action  is  "  to  procure  a  judgment  establishing, 
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determining,  defining,  forfeiting,  annulling,  or  otherwise  affect- 
ing an  estate,  right,  title,  lien  or  other  interest  in  real  prop- 
erty or  chattel  real." 

We  think  that  this  position  cannot  be  maintained.  This 
action  is  brought  on  a  certificate  signed  by  the  defendants, 
which  certifies  that  the  plaintiff  is  entitled  to  an  interest  in 
certain  property  known  as  the  United  States  Hotel  at  Sara- 
toga Springs,  the  legal  title  to  which  is  held  in  trust  by 
the  defendants,  and  in  the  net  rents  and  profits  thereof, 
and  the  plaintiff  claims  to  recover  the  dividend  declared 
by  the  defendants  as  such  trustees  on  said  certificate 
and  payable  to  the  plaintiff.  The  answer  of  the  defendants 
sets  up  payment  as  a  defense,  thus  admitting  the  validit}'  of 
the  certificate  set  forth  in  the  complaint.  The  complaint  al- 
leges that  a  certain  portion  of  the  profits  received  had  been 
set  apart  and  appropriated  from  the  entire  fund  in  the  hands  of 
the  trustees  for  the  use  and  benefit  of  the  plaintiff.  The  action 
being  brought  to  recover  the  sum  which  the  plaintiff  claims, 
does  not  relate  to  real  estate,  nor  is  it  commenced  to  enforce 
any  lien  against  real  estate,  but  to  recover  a  dividend  declared 
on  the  certificate  set  forth  in  the  complaint.  It  appearing 
from  the  pleadings  that  such  demand  is  due  from  the  defendants 
to  the  plaintiff,  an  action  lies  in  the  nature  of  assumpsit  to  re- 
cover the  dividend  as  a  demand  due  from  the  defendants  to  the 
plaintiff  as  the  holder  of  such  certificate.  The  certificate  is 
an  obligation  on  the  part  of  the  defendants  to  pay  in  a  cei^ 
tain  contingency,  which  has  occurred,  and  by  means  thereof 
the  defendants  became  liable  for  the  amount  claimed.  It  is  in 
the  nature  of  an  agreement  or  a  promise  which  bonnd  the 
defendants.  The  action  is  for  moneys  received  by  the  de- 
fendants which  they  were  bound  to  apply  upon  the  certificate. 
It  was  a  contract  on  their  part,  and  upon  the  trial  of  the  action 
no  equitable  right  would  be  involved.  The  right  of  the  plaint- 
iff under  the  certificate  was  admitted  by  the  pleadings,  and  the 
burden  of  proof  would  be  upon  the  defendants  to  show  that 
the  demand  had  been  paid.     On  the  part  of  the  plaintiff  she 
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had  nothing  to  prove,  and  her  ease  was  established  as  the 
pleadings  stood. 

Under  these  circumstances  there  is  no  foundation  for  the 
claim  that  the  action  is  of  an  equitable  character  which  aflEects 
real  estate  and  comes  within  the  provisions  of  the  Code  to 
which  reference  has  been  had. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


Hugh  Conaughty,  Appellant,  v.  The  Saratoga  County  Bank, 

Respondent. 

The  proyiBion  of  the  Code  of  Civil  Procedure  (^  8258),  in  reference  to  extra 
allowances  of  costs,  simply  authorizes  such  an  allowance  in  an  action 
wherein  rights  of  property  are  involved  and  a  pecuniary  value  may  he 
predicated  of  the  subject-matter ;  the  importance  of  a  litigation  in  any 
other  than  its  pecuniary  aspect  a£Pbrds  no  basis  for  the  allowance,  and 
when  no  money  judgment  is  asked  or  rendered  and  the  "  snbject-matter 
involved  "  is  not  capable  of  a  money  value,  or  the  value  is  not  shown, 
the  allowance  is  nq^  authorized. 

The  term  '*  subject-matter  involved  *' refers  simply  to  property  or  other 
valuable  thing,  the  possession,  ownership  or  title  to  which  is  to  be 
determined  by  the  action,  it  does  not  include  other  property  although 
it  may  be  directly  or  remotely  affected  by  the  result. 

Within  the  limitations  fixed  by  said  provision  the  power  of  the  court 
below  to  make  allowances  is  not  subject  to  review  here  ;  but  the  question 
whether  an  allowance  exceeds  those  limitations  is  one  of  law,  proper  to 
be  considered  by  this  court 

In  an  action,  therefore,  brought  to  restrain  a  corporation  from  the  exercise 
of  its  corporate  franchises,  ?ield,  that  the  subject-matter  involved  was 
simply  the  corporate  franchises,  not  its  capital  and  moneyed  assets,  that 
in  the  absence  of  any  evidence  as  to  the  money  value  of  those  franchises, 
an  extra  allowance  was  improper,  and  that  an  order  allowing  it  was 
reviewable  here. 

GonaugTUy  v.  Scvratoga  County  Bank  (28  Hun,  378),  reversed. 

(Argued  May  1,  1888  ;  decided  May  8,  1883.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  November  21 
SiCKELS — Vol.  XLVII.       61 
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1882,  which  affirmed  an  order  of  Special  Term  granting  to 
defendant  an  extra  allowance.  (Reported  below,  28  Hun,  373.) 
This  action  was  brought  to  restrain  defendant  from  the 
further  exercise  of  its  franchises  and  privileges  on  the  ground 
of  certain  specified  violations  of  the  law  under  which  it  was 
organized.  The  defendant  succeeded  in  the  action.  The  value 
of  the  moneyed  assets  of  the  defendant  after  payment  of  its 
debts  was  found  to  be  $100,000 ;  aside  from  this  no  evidence 
was  given  as  to  the  value  of  the  franchises ;  an  extra  allowance 
of  $1,000  was  granted. 

jEsek  Gowen  for  appellant.  An  extra  allowance  can  only 
be  granted  on  the  value  of  the  subject-matter  involved,  where 
the  title  to  some  tangible  property  is  controverted  in  the  action, 
and  the  judgment  vests  or  confirtus  such  title  either  as  to  the 
absolute  ownership  or  as  to  use  and  enjoyment  in  the  success- 
ful party.  {Potter  v.  FarringtoTij  24  Hun,  521 ;  St/ruthers  v. 
Pearce^  51  N.  T.  365 ;  Brovming  v.  Vanderhoveriy  55  How. 
97 ;  Weaver  v.  Ely,  83  N.  Y.  89 ;  Bothery  v.  N,  F.  RubUr 
Co.y  24  Hun,  172.)  When  the  action  aflEects  only  intangible 
rights  of  the  parties  having  no  definite,  ascertainable  value, 
the  value  of  the  property  over,  or  as  to  which  those  rights 
have  been,  or  are  to  be  exercised,  is  not  the  proper  basis  of  an 
allowance  of  costs.  {AUantic  Dock  Co.  v.  Lihby,  46  N.  T. 
499  ;  People  v.  N.  Y.  <&  S.  L  Ferry  Co.,  68  id.  72 ;  Peoj^  v. 
A.  A  S.  R.  R.  Co.,  5  Lans.  25.)  The  franchise  of  a  corpora- 
tion is  like  any  other  mere  right  to  do  business  and  make  a 
profit  if  you  can,  incapable  of  a  money  measurement,  and  if 
it  were  so  capable  there  is  no  proof  on  the  subject  in  this  case. 
{State  R.  R.  Tax  Cases,  92  U.  S.  575.) 

Naiha/rdd  C.  MoaJc  for  respondent.  The  order  is  not  ap- 
pealable to  this  court,  no  appeal  having  been  taken  from  the 
judgment.  {Comins  v.  Board,  64  N.  Y.  626 ;  People  v. 
Boardman^  41  id.  362 ;  People  v.  Lewis,  28  How.  Pr.  470 ; 
McGlure  v.  Siipv'rs,  4  Abb.  Pr.  [N.  S.]  202.)  The  court 
properly  granted  the  extra  allowance.     (2  R.  S.  463-464,  §§ 
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39-42 ;  2  Edm.  St.  484 ;  1  JR.  S.  589,  §§  1,  2,  3,  4;  1  Edm. 
Stat.  547-8;  Laws  of  1838,  p.  252,  §§  27-8;  Laws  of  1841,  p. 
367 ;  Laws  of  1843,  p.  300,  §  4,  as  amended  by  Laws  of  1847,  p. 
520,  §2;  Code  of  Civil  Procedure,  §§.1207,  3253;  Durand 
V.  Bankersan,  39  N.  Y.  287  ;  Wright  v.  Wright,  54  id.  437  ; 
JUuHha  V.  Curley,  15  Wkly  Dig.  561.)  The  value  of  the 
property  directly  to  be  affected  by  the-  result  of  an  action  is 
the  proper  basis  for  an  extra  allowance.  {People  v.  Albany^ 
etc.,  16  Abb*.  465.)  The  word  "involved  "  means  "affected," 
and  where  the  question  was  whether  certain  property  should 
be  taken  from  defendant,  the  value  of  such  property  was 
'  involved.  ( WiUiama  v.  West.  Unions  etc.,  1  Civ.  Pro.  R. 
194 ;  61  How.  Pr.  305  ;  Burke  v.  Ccmdee,  63  Barb.  552,  553-4 ; 
SicJcds  V.  Richardson,  14  Hun,  110;  Latimer  v.  Livermore, 
72  N.  T.  174,  183  ;  Comiks  v.  Board,  etc.,  64  id.  626  ;  Affirm- 
ing 3  T.  &  C.  296,  298,  note ;  Bowes  v.  Garrison,  1  N.  Y. 
Monthly  Law  Bulletin,  83 ;  Saratoga,  etc.,  v.  McCoy,  9  How. 
Pr.  339,  341 ;  Morrison  v.  Agate,  20  Him,  23,  25 ;  Backus 
V.  Bathome,  17  id.  87,  90-1.)  No  one  of  the  stockholders, 
nor  all  combined,  as  such,  had  any  individual  interest  in  or 
title  to  the  property  and  assets  of  the  corporation.  {Mickles 
V.  City  B%  11  Paige,  119,  127-8;  affirmed,  id.  129,  note; 
Central,  etc.,  v.  Walker,  66  N.  Y.  428  ;  Darlington  v.  Mayor, 
31  id.  197 ;  Detroit  v.  Mutuals,  etc.,  43  Mich.  594,  600-3 ; 
Field  on  Corporations,  §§  127-8;  Ba^k  v.  Bank  U.  S.,  7 
Penn.  L.  J.  129;  4  id.  [Clarke's],  bottom  paging;  McCulloch 
V.  Moss,  5  Denio,  567,  575 ;  Bradley  v.  Bauder,  36  Ohio 
St.  35.) 

RuGEB,  Ch.  J.  Extra  allowances  to  the  successful  party  in 
a  litigation  are  regulated  by  statute,  and  must  be  governed 
strictly  by  the  provisions  of  the  law  authorizing  them.  Among 
the  cases  in  which  it  is  provided  that  they  may  be  granted 
are  "  difficult  and  extraordinary  cases,"  and  in  this  respect  this 
case  is  within  the  provisions  of  the  statute.  The  amount  of 
such  allowance  cannot  in  any  case  exceed  the  sum  of  $2,000, 
and  is  further  limited  to  a  sum  not  exceeding  five  per  centum 
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"upon  the  sum  recovered,  or  claimed,  or  the  value  of  the 
subject-matter  involved."  (§  3253,  Code  of  Civil  Pro.) 
This  section  plainly  contemplates  a  litigation  wherein  rights 
of  property  are  involved  and  values  may  be  predicated  of  the 
subject  and  limits  the  allowance  to  a  percentage  upon  the  pecu- 
niary value  of  the  subject.  Within  these  limitations  the  power 
of  the  court  below  to  make  allowances  is  iiot  subject  to  review 
in  this  court,  but  when  they  exceed  them,  an  app&il  presents 
a  question  of  law  for  our  consideration. 

In  the  present  case  no  sum  having  been  claimed  or  recovered 
by  either  party,  the  right  to  an  allowance  is  based  altogether 
upon  the  value  of  the  subject-matter  involved  in  the  action. 

In  the  determination  of  this  question  the  pleadings  furnish 
the  sole  evidence  as  to  what  was  the  subject-matter  involved, 
and  the  value  of  such  matter  can  be  arrived  at  only  by  com- 
petent evidence  tending  to  establish  the  fact. 

The  language  of  the  statute  is  plain  and  unambiguous  and 
cannot  be  strained  by  construction  to  cover  cases  not  within 
its  terms.  The  importance  of  a  litigation  in  any  other  than 
its  pecuniary  aspects  does  not  afford  the  basis  of  an  extra  al 
lowance,  and  although  a  litigation  may  seem  to  come  within 
the  spirit  of  the  provisions  if  the  subject  involved  is  not 
capable  of  a  money  value,  or  the  value  is  not  shown,  an  allow- 
ance is  not  authorized.  {People  v.  Albany  and  Susquekanna 
R.  R.  Co.^  5  Lans.  35.)  •  It  is  apparent  that  the  word  in- 
volved is  used  in  a  legal  sense,  and  means  the  possession, 
ownerahip  or  title  to  property  or  other  valuable  thing  which  is 
to  be  determined  by  the  result  of  the  action.  It  does  not 
mean  the  property  which  may  be  either  directly  or  remotely 
affected  by  the  result,  as  such  a  rule  would  from  its  vagueness, 
and  uncertainty  be  impracticable  in  application.  The  cases 
uniformly  seem  to  sustain  this  view. 

Thus  in  an  action  to  determine  tlie  validity  of  a  lease  of  a 
railroad,  which  involved  the  right  to  its  possession  and  use,  it , 
was  held  that  the  subject-matter  involved  was  the  value  of  the 
lease  and  not  of  the  railroad  or  its  rental  value.     {0.  <&  Z.  O.  R. 
R.  Co.  V.   Vt  a  II  R,  Co,,  63  N.  Y.  176.)    In  an  action  by 
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a  legatee  to  compel  an  acscounting  by  an  executor  and  the  dis- 
tribution of  the  estate,  it  was  held  that  the  value  of  the 
legatee's  interest  was  the  subject-matter  involved,  and  as  the 
estate  proved  to  be  insufficient  to  pay  more  than  the  debts,  an 
allowance  was  held  unauthorized.  (  Wea/oer  v.  Ely^  88  N: 
T.  89.) 

Where  a  party  instituted  an  action  to  establish  his  right  to 
one-quarter  of  the  value  of  a  lease  of  real  estate  belonging  to 
a  firm  of  which  he  claimed  to  be  a  member,  it  was  held  that 
the  value  of  the  quarter  sued  for  was  the  only  basis  for  an 
allowance.  {Struthera  v.  Pearce^  51  N.  Y.  365.)  A  case 
which  seems  to  be  particularly  in  point  occurred  in  the  AU 
Icmtio  Dock  Co.  v.  Lihhy  (45  N.  Y.  499).  The  action  was  to 
prevent  the  use  of  certain  premises  in  Brooklyn  for  the  prose- 
cution of  a  certain  business,  and  to  recover  $1,000  damages.. 
The  premises  were  appraised  as  of  the  value  of  $50,000,  and 
an  allowance  of  $500  was  granted.  It  was  held  that  the  value 
of  the  premises  affected  by  the  action  was  not  the  subject- 
matter  involved,  and  the  order  making  tlie  allowance  was  re- 
versed. The  value  of  an  easement  to  "  freedom  of  air,  light, 
and  vision  "  for  certain  premises  were  held  to  be  the  subject- 
matter  involved  in  an  action  to  sustain  the  infringement  of 
such  a  right  secured  by  covenant.  {Lattimer  v.  Livermorey 
72  N.  Y.  174.)  These  authorities  seem  controlling  in  this 
case.  The  action  was  brought  to  restrain  the  defendant  from 
continuing  in  the  exercise  of  its  corporate  functions  on  account 
of  certain  alleged  violations  of  law  committed  by  it.  The 
effect  of  a  recovery  by  the  plaintiff  would  have  been  the  for- 
feiture of  its  chartered  privileges  and  the  distribution  of  its 
property  among  those  who  were  then  and  are  now  legally  en- 
titled to  it  upon  dissolution.  It  contemplated  a  present  instead 
of  a  future  distribution.  It  sought  only  to  accomplish  the 
extinguishment  of  its  right  to  continue  business  in  a  cor- 
porate capacity.  It  did  not  ask  for  or  contemplate  any  change 
in  the  eventual  proprietary  rights  existing  in  the  property  held 
in  the  corporate  name.  While  the  naked  legal  title  was  in  the 
corporation,  all  rights  of  ownership  in  equity  belonged  to  its 
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creditors  and  stockholders.  The  retention  of  the  corporate 
franchise  simply  continued  the  right  to  carry  on  its  corporate 
basiness.  This  right  might  or  might  not  have  been  valuable. 
There  is  no  evidence  on  the  subject.  We  are  not  aware  of 
any  rule  of  presumption  as  to  the  value  of  a  corporate  fran- 
chise. It  is  a  thing  capable  of  appraisal,  and  ascertainable  by 
evidence,  and  is  frequently  made  the  subject  of  taxation  by 
the  sovereign  power.  It  is  a  right  separate  and  distinct  from 
the  capital  and  moneyed  assets  of  a  corporation,  and  as  to  the 
value  of  which  they  furnish  no  evidence.  It  was  this  franchise 
alone  which  was  the  subject-matter  involved  in  this  litigation, 
and  which  was  thereby  determined,  and  whose  value  can  be 
used  in  determining  the  amount  of  an  allowance  of  costs. 

The  order  granting  an  extra  allowance  in  the  absence  of 
proof  as  to  any  value  in  such  franchise  was  erroneous,  and 
it  should  be  reversed,  with  costs. 

All  concur. 

Order  reversed. 


William  H.  Dobranob,  as  Administrator,  etc.,  Appellant,  v, 
WiLBUB  M.  Hendebson,  as  Sheriff,  etc.,  Respondent. 

After  defendant,  as  sherifif,  had  levied  upon  property  and  advertised  it  for 
sale  under  executions  issued  to  him,  proceedings  in  bankruptcy  were 
commenced  against  the  judgment  debtors  :  and,  with  the  usual  order  to 
show  cause,  an  order  was  issued  by  the  clerk,  as  of  course,  without  direc- 
tion of  the  court  as  required  by  the  Bankruptcy  Act  (U.  S.  R.  S.,  g  5023), 
staying  defendant  from  any  transfer  or  disposition  of  the  property.  The 
sale  was  adjourned  by  defendant  by  direction  of  the  attorneys  for  D.,the 
judgment  creditor,  who  before  the  adjourned  day  intervened  by  petition 
in  the  bankruptcy  proceedings,  setting  forth  these  facts,  and  the  con- 
sideration for  his  judgments,  and  aHeging  that  they  were  recovered  without 
collusion  with  the  judgment  creditors.  The  petition  asked  for  a  modi- 
fication of  the  stay  so  as  to  allow  defendant  to  sell  under  the  executions. 
The  application  was  opposed  by  affidavits  tending  to  show  that  the  debts 
and  the  judgments  thereon  were  in  fraud  of  the  bankrupt  law.  After  a 
hearing  the  bankrupt  court  denied  the  application,  but  directed  the  as- 
signee in  bankruptcy  to  sell  the  property  levied  upon  free  from  the  lien 
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of  the  executions,  which  lien  the  order  declared  should  attach  to  the  pro- 
ceeds of  sale,  and  gave  to  D.  permission,  within  a  time  named,  to  apply 
for  an  order  requiring  the  assignee  to  apply  the  proceeds  in  payment  of 
the  judgments.  Defendant  thereup>on  returned  the  executions  nulla  bona, 
D.  failed  to  make  such  application  and  brought  this  action  for  an  alleged 
false  return.  Thereafter  the  assignee  in  bankruptcy  filed  a  bill  in 
equity  against  D.  and  the  judgment  debtors  to  determine  the  validity  of 
the  judgments,  and  who  was  entitled  to  the  proceeds  of  sale.  D.  appeared 
therein  and  answered  averring,  among  other  things,  that  "  the  property 
was  taken  from  the  sheriff  by  the  assignee  in  obedience  to  the  order  of 
the  court  and  by  him  in  like  manner  disposed  of."  After  trial  had  in 
such  action,  the  court  decreed  the  judgments  and  executions  were  ob- 
tained in  fraud  of  the  Bankrupt  Act,  that  the  levy  was  null  and  void  as 
against  the  assignee  and  that  he  was  entitled  to  said  proceeds.  Held,  that 
conceding  the  injunction  accompanying  the  order  to  show  cause  wa^ 
without  force,  the  voluntary  appearance  of  D.  made  him  a  party  to 
the  bankruptcy  proceedings,  and  gave  effect  from  that  moment  not  only 
to  the  subsequent  orders  but  to  tl^e  one  already  made,  that  the  United 
States  courts  had  jurisdiction  over  the  subject-matter  and  D. ;  also  that 
D.,  having  appeared  in  and  contested  the  action  brought  by  the  assignee, 
could  not  now  object  that  that  court  had  no  authority  as  to  him  to  take 
the  proceedings ;  and  that,  therefore,  the  orders  and  judgment  were  a 
protection  to  defendant ;  also  that  it  was  immaterial  that  the  decree  was 
made  after  the  commencement  of  this  action ;  and  that  it  was  properly 
set  up  by  supplemental  answer.     (Code  of  Civil  Procedure,  g  544.) 

• 
(Argued  April  80, 1883  ;  decided  May  11, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  May  2,  1882, 
which  reversed  a  judgment  in  favor  of  plaintiflF,  entered  upon 
the  report  of  a  referee.     (Reported  below,  27  Hun,  206.) 

This  action  was  brought  against  defendant,  as  sheriff  of  the 
county  of  Madison,  to  recover  damages  for  alleged  false  returns 
to  two  executions  issued  to  him  as  such. 

The  material  facts  are  stated  in  the  opinion. 

Edwm  iZ.  Ri%ley  for  appellant.  The  faqt  that  the  clerk 
docketed  the  judgment  against  "Thomas  Downs,  Jr.,  im- 
pleaded," did  not  affect  the  regularity  of  the  judgment  or  exe- 
cutions. {Northern  B.  of  K.  v.  Wrigkty  5  Robt.  604:; 
Lahey  v.  Kinyon^  13  Abb.  192.)    It  was  an  irregularity  not 
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affecting  the  judgments,  executions  or  levies,  and  one  that  the 
defendant  could  not  avail  himself  of.  {Gable  v.  Cooper^  15 
Johns.  153;  Jones  v.  Cookj  1  Cow.  309  ;  Himncm-v,  BreeSy  13 
Johns.  529.)  The  stay  contained  in  the  order  to  show  cause,  issued 
by  the  District  Court  on  filing  the  petition  in  bankruptcy,  hav- 
ing been  inserted  by  the  clerk  without  authority,  did  not  stay 
the  defendant  in  making  sale  on  the  plaintiff's  judgments  and 
executions.  (U.  S.  R.  S.,  §  5022;  Roderigas  v.  E.  H,  S,  Ins. 
Co.,  76  N.  Y.  316 ;  Oromy  v.  Hughes,  2  Bk.  Reg.  61 ;  Gredi' 
tors  v.  CoBzenSy  3  id.  281 ;  Clarlc  v.  JBinninger,  38  How.  Pr. 
341.)  The  rights  of  a  prior  execution  can  only  be  determined 
by  suit  brought  by  the  assignee  against  the  execution  creditor. 
(Smith  V.  Mason,  14  Wall.  419;  Marshall  Y.'Knox,  16  id. 
551  ;  D(yyle  v.  SJiarpe,  74  N.  Y.  154.)  The  decree  in  the  Dis- 
trict Court,  procured  long  after  the  defendant  had  made  the 
false  return  on  the  executions  and  after  this  action  was  com- 
menced, is  not  a  bar  to  the  plaintiff's  recovery  in  this  action ; 
defendant  was  not  a  party  or  privy  to  the  record.  (2  Smith's 
Lead.  Cas.  626,  627;  1  Greenleaf  on  Evidence,  §§  523,  524; 
Oodard  v.  Benson,  15  Abb.  Pr.  191.)  It  is  only  questions, 
necessarily  determined  that  conclude  parties  and  their  privies. 
{Campbell  v.  Gonsalus,  25  N.  Y.  614  ;  Ma^on  v.  Alston,  9  id. 
28 ;  LusJca  v.  O^Brien,  68  id.  446.)  The  judgments  and  exe- 
cutions did  not  create  a  lien  on  the  personal  property  of  the 
bankrupt.  The  lien  was  created  by  force  of  the  levy.  (U.  S. 
R.  S.,  §  5128.)  The  levy  by  the  defendant  on  personal  prop- 
erty belonging  to  the  defendants  in  the  execution  operated  ^^ 
se  as  a  satisfaction  of  the  judgments,  and  his  unauthorized  re- 
lease of  the  same,  and  his  return  on  the  executions  will  not  re- 
vive the  judgments,  so  as  to  make  them  valid  against  the  de- 
fendants. {Ec  pa/rte  La/vorence,  4  Cow.  417 ;  Jackson  t. 
Brown,  7  id.  13.)  The  decree  of  the  District  Court  did  not 
vacate  the  judgments  or  executions.  The  levy,  if  preferential, 
was  simply  voidable  at  the  election  of  the  assignee  ;  as  to  all 
others  the  lien  of  the  levy  was  valid.  {Graven  v.  Thompson, 
12  N.  B.  R.  81 ;  In  re  Pierce,  3  id.  258 ;  Reed  v.  Taylor, 
37  Iowa,  209 ;  4  N.  B.  R.  710 ;  MaUie  v.  HotchUss,  5  id.  485  ; 
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Bass  V.  O'Brien,  66  N.  Y.  597.)  The  defendant  cannot  liti- 
gate or  show  by  the  decree  or  otherwise  the  invalidity  of  his 
levy  as  being  made  in  violation  of  the  bankrupt  law,  as  a  de- 
fense to  this  action,  (Cable  v.  Cooper,  15  Johns.  158  ;  Ontario 
Bk  V.  BoUeUj  8  Cow.  192 ;  Ames  v.  Webster,  8  Wend.  546 ; 
Bvnman  v.  Brees,  13  Johns.  529 ;  Ginochio  v.  Oser,  1  Abb. 
433  ;  Wa;tson  v.  Brenan,  7  J.  &  S.  81 ;  Dunford  v.  Weaver^ 
84  N.  Y.  445  ;  Crocker  on  Sheriffs,  §§  860,  862.)  The  same 
rule  applies  to  a  property  Ite  to  a  body  execution.  {Renick  v. 
Oser,  4  Bosw.  384 ;  French  v.  WiUett,  id.  649 ;  Bacon  v. 
Cropsey,  7  N.  Y.  195  ;  Benson  v.  Lynch,  44  id.  162 ;  Carble 
V.  Cooper,  15  Johns.  753  ;  Hutchinson  v.  Bumb,  6  How.  74 ; 
9  N.  Y.  208 ;  57  How.  151 ;  16  Wend.  568  ;  Wisner  v.  Ocum- 
paugh,  71  N.  Y.  113.)  The  decree  of  the  District  Court  is  not 
competent  evidence  in  mitigation  of  damages.  {Bowman  v. 
Cornell,  39  Barb.  69  ;  Ledyard  v.  Jones,  7  N.  Y.  550  ;  Col- 
well  V.  Blakdey,  1  Abb.  Ct.  of  App.  Dec.  400  ;  Keer  v.  Boys, 
35  N.  Y.  331 ;  8tedm/in  v.  Patchin,  34  Barb.  218.) 

Louis  Marshall  for  respondent.  A  party  who  has  had  no- 
tice of  and  has  been  heard  upon  a  motion  is  boimd  by  the 
decision,  and  this  is  true  a  fortiori  if  he  himself  invokes  the 
interposition  of  the  court.  {Acker  v.  Ledyard,  8  N.  Y.  62  ; 
Barstow  v.  Bandall,  5  Hill,  518  ;  Martini  v,  Kanouse,  2  Abb. 
Pr.  390 ;  O'Brien  v.  Weld,  2  Otto,  81 ;  S.  C,  15  Bank.  Reg. 
405  ;  People,  ex  rel.  Jennys,  v.  Brennan^  3  Hun,  666  ;  Swain 
V.  Seaman,  9  Wall.  274  ;  O'Brien  v.  Weld,  2  Otto,  81.)  The 
judgment  in  the  action  between  the  assignee  in  bankruptcy 
as  plaintiff,  and  Thomas  Downs,  Jr.,  was  a  valid  and  binding 
adjudication  upon  the  parties  thereto  and  their  privies,  and  es- 
topped them  from  questioning  any  of  the  facts  thereby  deter- 
mined. (Castle  V.  Nbyes,  14  N.  Y.  329  ;  Qoddard  v.  Benson, 
15  Abb.  Pr.  191 ;  Ansonia  Brass  cfe  C  Co,  v.  Babbitt,  74  N. 
Y.  402,  405;  Root  v.  Wagner,  30  id.  9;  People  v.  Reeder, 
25  id.  302  ;  Castle  v.  Noyes,  14  id.  329 ;  White  v.  Philbrick, 
5  Greenl.  147  ;  Tate  v.  Hunter,  3  Strobh.  Eq.  136 ;  Tuska  v. 
O'Brien,  68  N.  Y.  446;  Oates  v.  Preston,  41  id.  113 ;  Oel- 
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ston  V.  Sayij  13  Johns,  570 ;  Cornell  v.  BameSy  7  Hill,  36  ; 
McDonald  v.  £imn,  3  Den,  48  ;  Inma/n  v.  McNeily  57  How. 
Pr.  51 ;  Forsyth  v.  Campbdl^  15  Hun,  236 ;  Alhee  v.  Ward^ 
8  Mass.  78 ;  Jones  v.  Ilope^  1  Saund.  37 ;  Jos^aez  v.  Conner ^ 
7  Daly,  448  ;  Earl  v.  Oamf,  16  Wend.  567 ;  Ei/rUm  v.  ^^n- 
derahoty  1  Hill,  118 ;  Dr.  Drury's  Case,  8  Coke,  142 ;  Mc- 
Donald V.  Bunriy  3  Denio,  48.)  Any  fact  which  annuls, 
avoids  or  vacates  a  judgment  and  all  execution  issued  thereon 
operates  as  an  excuse  to  the  officer  to  whom  the  execution  is 
issued  in  an  action  for  a  false  return.  {McGuinty  v.  Herricky 
5  Wend.  240  ;  Brown  v.  Feeter,  7  id.  301 ;  Wood  v.  Colvin, 
2  Hill,  566 ;  Ruchman  v.  CoweUy  1  Comst.  505 ;  Ca/rpent&r  v. 
StilweU,  11  N.  T.  71 ;  Craft  v.  Merrill,  14  id.  456 ;  StUweU 
V.  Carpenter,  59  id.  415 ;  Tiffany  v.  5^5.  John,  65  id.  314 ; 
Terrett  v.  Brooklyn  Imp.  Co,,  18  Hun,  6  ;  Ocean  Nat.  Bank 
v.  OlcoU,  46  N.  r.  12 ;  i«^^«^  v.  Tonkers  Savings  Bank,  70 
id.  560.)  The  judgments  and  executions  upon  which  plaintiff 
founds  his  action  having  been  annulled,  he  has,  therefore,  sus- 
tained no  injury  by  their  non-enforcement.  (  Wehle  v.  Coryaer, 
69  N.  T.  546 ;  Stephens  v.  Rowe,  8  Denio,  333 ;  Warren  v. 
Tenth  Nat.  Bank,  7  Bank.  Reg.  481 ;  Traders'^  Bank  y.  Carrvp- 
hell,  14  Wall.  87.)  The  proof  of  the  debt  evidenced  by  the 
two  judgments  by  plaintiff's  intestate  in  the  bankruptcy  pro- 
ceedings as  an  unsecured  debt  coustitutes  a  bar  to  a  recovery 
by  the  plaintiff.  {Ansonia  Brass  Co.  v.  Babbitt,  74  N,  Y. 
404.) 

Danforth,  J.  On  the  8th  of  August,  1876,  Thomas  Downs, 
Sr.,  obtained  two  judgments  in  the  Supreme  Court  of  this 
State,  against  Joseph  D.  Case  and  Thomas  Downs,  Jr.  (part- 
ners in  trade  under  the  name  of  Case  &  Downs))  and  issued 
executions  for  their  enforcement,  to  the  defendant,  then 
sheriff  of  Madison  county.  He  levied  them  on  property 
of  the  value  of  $2,000,  and  advertised  it  for  sale,  but  on 
the  22d  day  of  December,  1876,  made  return  that  he  found 
nothing  to  satisfy  the  executions-.  This  action  was  brought 
on  the  31st  of  August,  1877,  by  the  plaintiff's  intestate,  upon 
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the  theory  that  the  retura  was  false.  It  was  sustained  by 
proof  of  these  facts.  It  was  competent,  however,  for  thef 
sheriff  in  defense  of  the  action  to  show  that  the  judgment 
debtors  were  bankrupts,  and  that  the  property,  or  its  proceeds, 
belonged  to  their  assignees.  This  was  held  in  Brydgea  v. 
Walfard  (6  M.  &  S.  42),  where  it  also  appeared  by  the 
sheriff's  return  that  he  had  levied  and  even  sold  the  debtor's 
goods ;  all  the  judges  of  the  King's  Bench  agreed  "  that  on 
every  ground  both  of  law  and  fair  dealing,"  he  should  prevail, 
and  Lord  Ellenbobocgh  said  the  plaintiff's  claim  *'  was  against 
both  law  and  morals."  This  defense  was  relied  upon  in  the 
case  before  us,  and  relates  to  the  same  matter.  On  the  part 
of  the  defendant  it  was  proven  that  after  the  levy  and  on  the 
15th  day  of  August,  1876,  other  creditors  of  Case  &  Downs 
commenced  proceedings  against  them  in  the  District  Court 
of  the  United  States  in  bankruptcy,  and  with  the  usual  order 
to  show  cause,  procured  an  order  staying  the  defendant,  "  and 
all  other  persons  from  making  any  transfer  or  disposition  of 
any  of  the  property  of  the  said  Case  and  Downs  *  *  * 
and  from  any  interference  therewith,  except  for  its  security 
and  preservation." 

On  the  22d  day  of  August  they  were  adjudged  bank- 
rupts, and  the  matter  sent  to  a  register.  The  advertised 
day  of  sale  was  the  16th,  but  on  the  15th  the  sheriff  was 
directed  by  the  attorney  in  the  executions  to  adjourn  the  sale 
to  the  18th,  and  in  the  meantime  the  order  in  bankruptcy  and 
stay  having  been  served,  that  attorney  on  the  I7th  of  August 
notified  him  that  he  (the  attorney)  might  have  "  to  apply  to 
the  court  for  an  order  in  the  matter,"  and  unless  heard  from 
before  a  certain  hour  on  the  next  day,  he  vrished  the  sheriff 
"to  adjourn  the  sale  to  August  23."  This  was  done,  and 
afterward  a  further  adjournment,  and  on  the  30th  of  August 
the  attorney  directed  him  to  adjourn  the  sale  to  Wednesday, 
September  6,  also  saying,  he  "hoped  to  get  the  injunction 
dissolved"  on  the  Tuesday  before  that  day. 

By  petition  dated  September  4,  entitled  "  In  the  Matter  of 
Case  cmd  Downa^  Jr.^  against  whom  a  petition  for  adjudica- 
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tion  of  bankruptcy  was  filed  on  the  15th  day  of  August, 
1876,"  duly  subscribed  and  verified  by  the  judgment  creditor, 
and  by  the  same  attorney  who  issued  the  executions.  Downs, 
Sr.,  intervened  in  the  bankruptcy  proceedings.  After  repre- 
senting by  his  petition  to  the  District  Court  among  other 
things,  the  recovery  of  his  judgments,  the  issuing  of  executions, 
and  levy,  and  advertisement  for  sale  thereunder,  the  order  to 
show  cause,  the  injunction  order,  and  its  service  upon  the  sheriff, 
and  that  "  he  deemed  himself  thereby  restrained  from  selling 
the  property  levied  on,"  he  stated  the  consideration  of  his 
judgments,  asserted  that  they  were  recovered  without  collusion 
with  the  judgment  debtors,  that  a  speedy  sale  was  desirable, 
not  only  for  his  own  interest,  but  that  of  all  tlieir  creditors, 
"  prayed  that  said  order  may  be  so  far  modified  as  to  allow 
the  sheriff  of  Madison  county  to  sell  said  property  upon  and 
by  virtue  of  said  executions,  or  that  such  other  or  further  order, 
in  the  premises  be  made  and  granted,  as  shall  be  just  and 
equitable." 

A  copy  of  this  petition,  with  notice  that  upon  it,  the  order 
to  show  cause  of  August  15,  and  all  other  papers  in  the  mat- 
ter, he  should  apply  to  the  District  Court  in  bankruptcy  for  the 
relief  asked  for  in  the  petition,  was  duly  served  on  the  attor- 
neys for  the  creditors  in  bankruptcy,  and  at  the  time  named 
was  opposed  by  them  upon  an  aflidavit,  tending  at  least  to 
overcome  the  statements  of  the  petitioner  as  to  the  considera- 
tion of  the  judgment  debts,  and  the  absence  of  collusion  with 
the  judgment  debtors,  and  sufficient,  if  credited,  to  show  that 
both  the  debts  and  judgments  were  in  fraud  of  the  bankrupt 
law, 'and  invalid,  and  thereupon  the  bankrupt  court,  after  hear- 
ing both  parties,  made  an  order  dated  September  19,  1876,  by 
which  the  specific  relief  asked  for  was  denied,  but  directing 
the  assignee  in  bankruptcy,  when  aj^pointed,  to  sell  the  assets 
so  levied  upon,  *•  free  and  discharged  "  from  the  lien  of  the  exe- 
cutions, "  which  lien,"  it  declares,  "  shall  attach  to  the  moneys 
realized  upon  such  sale,  \vith  the  same  effect  as  it  now  exists 
upon  the  property,"  and  further  ordered  that  the  judgment 
creditors  might,  within  a  time  named,  apply  upon  petition  and 
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Bpon  notice  to  the  assignee,  for  an  order  requiring  him  to  apply 
the  proceeds  in  payment  of  the  judgments. 

The  judgment  creditor,  Downs,  Sr.,  procured  several  exten- 
sions of  time  within  which  to  present  this  petition,  but  finally 
omitted  to  do  so,  and  on  the  27th  day  of  September,  1877,  the 
assignee  in  bankruptcy  filed  his  bill  of  complaint  in  equity 
against  the  judgment  creditor  and  the  judgment  debtors,  set- 
ting up  the  transactions  before  referred  to,  and  asking  that  the 
judgments  and  executions  be  vacated,  and  the  moneys  arising 
from  the  sale  of  the  property  levied  on,  be  adjudged  to  belong 
to  the  assignee  in  bankruptcy,  and  not  to  the  judgment  cred- 
itor. Downs,  Sr.,  appeared  in  the  suit  and  answered ;  among 
other  things  alleging  that  "  the  property  was  taken  from  the 
sheriff  by  the  assignee  in  obedience  to  the  order  of  the  court, 
and  by  him  in  like  manner  disposed  of,  and  that  he  still  holds 
the  proceeds."  After  trial  had,  the  coiirt  decreed  that  the 
judgments  and  executions  were  obtained  in  fraud  of  the  Bank- 
ruptcy Act,  "that  the  said  levy  of  said  executions  and  the  seiz- 
ure of  said  goods  and  property  by  virtue  thereof  are  null  and 
void  as  against  the  complainant,  and  that  the  money  s  arising  f  rom\ 
the  sale  of  said  property  so  levied  on,  and  seized  by  virtue  of 
said  levy,  and  now  in  the  depository  of  this  court,  belong  to 
the  complainant  herein  (the  assignee  in  bankruptcy),  and  that 
the  same  be  delivered  over  to  him,  free  and  discharged  from 
all  claims  of  said  Thomas  Downs,  Sr. ,  under  said  judgments 
and  executions,  or  any  order  of  this  court  heretofore  made." 
Evidence  of  these  things  was  rejected  by  the  referee. 

It  may  be  conceded  to  the  appellant  that  the  injunction 
accompanying  the  order  to  show  cause  was  without  force  in 
the  firet  instance  because  issued  by  the  clerk,  and  as  of  course 
without  direction  from  the  court.  (U.  S.  E.  S.,  §  5023.)  But 
the  voluntary  appearance  of  the  judgment  creditor  made  liim 
a  party  to  the  bankruptcy  proceedings,  and  gave  effect  from 
that  moment  not  only  to  subsequent  orders  therein  but  to  the 
one  already  made.  [^Acker  v.  Ledyo/rd^  8  N.  T.  62.)  The 
defendant's  case,  however,  does  not  rest  on  that  alone.  The 
order  of  September  19  was  invited  by  the  judgment  creditor. 


414  DoRKAKCB  V.  Henderson.  [May, 

—  ■      

Opinion  of  the  Court,  per  Daitforth,  J. 


who  by  his  petition  invoked  the  summary  interference  of  the 
bankrupt  court  and  its  adjudication  as  to  the  validity  of  his 
executions,  and  although  he  neglected  to  avail  himself  of  the 
privilege  accorded  by  the  District  Court,  yet  he  acquiesced  in 
the  order,  and  if,  as  the  learned  counsel  for  the  appellant  now 
claims,  the  orderly  and  proper  mode  of  determining  the  con- 
flicting claims  for  money  made  from  the  debtor's  goods  was  by 
bill  in  equity,  that  method  also  was  tendered  to,  and  accepted 
"by,  him.  The  bill  filed  by  the  assignee  was,  as  already  shown, 
for  that  very  purpose.  Upon  trial  the  issue  was  found  against 
him.  It  has  not  been  denied  that  the  United  States  court  had 
jurisdiction  over  the  subject-matter  of  the  controversy,  and 
the  consent  of  the  judgment  creditor  was  enough  to  bring  him 
within  its  jurisdiction.  But  he  not  only  consented  — ^  he  took 
his  chances  of  success  in  obtaining  a  favorable  order  and  judg- 
ment, and  cannot  now  object  that  as  to  him  the  court  had  no 
authority  to  take  the  proceedings. 

They  are,  therefore,  a  protection  to  the  sheriff.  A  similar 
question  was  presented  in  O^Brien  v.  Weld  (92  U.  S.  Sup. 
Ct.  81),  and  in  People^  ex  rel.  Jennys^  v.  Brennan  (3  Hun, 
666) ;  and  under  like  circumstances  it  was  held,  that  the  sheriff 
was  justified  in  paying  over  the  money  collected  to  the 
assignee.  Nor  is  it  material  that  the  decree  in  question  was 
made  after  the  commencement  of  this  action.  The  Code 
(§  544)  allowing  a  supplemental  answer  expressly  includes  such 
a  case,  and  it  is  enough  that  the  money,  proceeds  of  the  levy, 
is  adjudged  to  belong  to  the  assignee.  It  is  not  necessary  to 
determine  whether  the  decree  also  vacates  the  judgments  and 
executions. 

The  order  appealed  from  should  be  affirmed,  and  judgment 
absolute,  dismissing  the  complaint  with  costs,  should  be  ren- 
dered in  favor  of  the  respondent. 

All  concur,  except  Kuger,  Ch.  J.,  not  sitting. 

Order  affirmed,  and  judgment  accordingly. 
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The  People,  ex  rel.  Frank  R.  Sherwin,  Appellant,  v.  Miohael 

L.  Mead,  liespondeiit. 

A  warrant  iteued  after  indictment  foand  may  briefly  state  the  offense,  and 
need  not  be  more  precise  and  accurate  than  is  sufficient  to  apprise  the 
prisoner  of  the  charge  against  him. 

A  warrant  so  issued  by  a  district  attorney  as  authorized  by  the  statute 
(Chap.  388,  Laws  of  1847)  for  the  arrest  of  the  relator,  stated  that  he 
stood  indicted  **  for  contempt "  ;  on  ?uibeas  corpus,  issued  on  the  petition 
of  the  relator.  Held,  that  this  was  a  suffident  specification  of  the 
offense ;  that  as  the  statement  was  of  a  contempt  which  has  already 
served  as  a  basis  of  an  indictment,  it  necessarily  implied  a  willful  con- 
tempt, of  a  character  constituting  a  misdemeanor. 

Also  held,  that  as  the  indictment  was  found  prior  to  the  enactment  of  the 
Code  of  Criminal  Procedure  the  provisions  therein  (§§  301,  802)  as  to  the 
form  of  bench  warrants  did  not  apply  (§  963),  nor  was  it  a  case  of  a  com- 
mitment for  contempt  specified  in  the  provision  of  the  Revised  Statutes 
(2  R.  S.  567,  §  40)  in  relation  to  Tiabeas  corpus. 

Also  ?uld,  that  it  was  not  essential  to  the  validity  of  the  indictment  that 
the  accused  should  first  have  been  adjudged  guilty  of  contempt  by  the 
court  whose  process  he  disobeyed. 

The  relator  was  served  with  a  subpoena,  requiring  him  to  appear  before 
the  Court  of  Oyer  and  Terminer  in  the  county  of  Albany.  He  was 
called,  and  omitted  to  appear.  Held,  that  he  was  properly  indicted  for 
contempt  in  that  county;  that  the  offense  was  there  committed. 

The  indictment  was  found  by  the  Court  of  Sessions  of  Albany  county  ; 
the  application  for  the  writ  of  habecLS  corpus  was  made  to  a  justice  of  the 
Supreme  Court  in  New  York.  At  the  time  of  the  hearing  thereon  the 
Court  of  Oyer  and  Terminer  in  and  for  Albany  county  was  in  session. 
Held,  that  the  Oyer  and  Terminer  had  authority  to  try  the  prisoner  (2  R. 
S.  205,  §§  29,  80),  and  so  that  the  justice  had  no  authority  to  let  the 
prisoner  to  bail.     (2  R.  8.  728,  §§  56,  57.) 

(Argued  May  1,  1888;  decided  May  11,  1883.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  the  first  Monday 
of  May,  1882,  which  affirmed  an  order  of  a  justice  of  that 
court,  dismissing  a  writ  of  habeas  corpus  and  refusing  to 
admit  the  relator  to  bail.     (Reported  below,  28  Hun,  227.) 

On  the  4th  day  of  February,  1882,  the  relator  was  in  cus- 
tody in  the  city  of  New  York,  by  virtue  of  a  bench  warrant, 
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issued  by  the  district  attorney  of  the  county  of  Albany,  dated  the 
3d  day  of  Febniary,  1882,  wherein  defendant  was  commanded  to 
take  into  custody  the  relator,  "  Who  (the  warrant  stated)  stands 
indicted  by  the  Court  of  Sessions  of  the  county  of  Albany,  for 
contempt,  and  bring  him  before  said  court,  at  the  City  Hall,  in  the 
city  of  Albany,  in  said  county,  if  the  said  court  shall  then  be  in 
session,  together  with  this  warrant,  but  if  the  said  court  be  not 

,  in  session,  you  are  hereby  commanded  to  deliver  him,  together 
with  this  warrant,  to  the  keeper  of  the  Albany  county  jail,"  etc. 
On  the  day  aforesaid,  a  justice  of  the  Supreme  Court  in  the 
city  of  New  York,  on  the  petition  of  the  relator,  issued 
a  writ  of  habeas  oorpus,  commanding  the  person  having 
the  custody  of  the  relator  to  bring  him  before  the  justice 
that  he  might  be  discharged,  the  petitioner  claiming  that 
he  was  illegally  arrested  and  detained,  and  if  it  should 
appear  that  he  was  lawfully  in  custody,  that  he  might  be  let 
to  bail.  An  immediate  return  was  made  by  Mead,  wherein  he 
stated  that  he  had  arrested  the  prisoner,  andhelcThim  pursuant 
to  the  said  warrant,  a  copy  of  which  was  annes^ed,  and  by  no 
other  process.  The  proceedings  were  adjourned  until  the  8th 
day  of  February.  The  hearing  proceeded  from  day  to  day  until 
the  1st  day  of  March,  when  said  justice  dismissed  the  proceedings, 
and  remanded  the  relator  to  the  custody  of  Mead.  It  was 
made  to  appear  that  the  Court  of  Oyer  and  Terminer  in  and 
for  the  county  of  Albany  commenced  a  term  of  its  court  on 
the  6th  of  February,  and  was  in  session  during  the  pendency 
of  the  proceedings.  The  indictment  charged  in  substance  that 
the  prisoner  had  been  duly  and  lawfully  subpoenaed  to  attend 
a  term  of  the  Court  of  Oyer  and  Terminer  in  and  for  tlie 
county  of  Albany,  at  the  City  Ilall,  in  the  city  of  Albany,  on 
the  ISth  day  of  May,  1874,  at  three  o'clock  in  the  afternoon 
of  that  day,  then  and  there  to  testify  and  give  evidence  on 
behalf  of  the  people,  concerning  a  certain  indictment,  then  to 
be  tried  in  said  court ;  that  said  writ  of  subpoena  was  on  the 

.  Ist  day  of  May,  1874,  at  the  city  of  New  York,  State  of  New 
York,  exhibited  to  the  said  prisoner,  and  duly  served  upon 
him,  and  that  the  prisoner,  with  an  intent  to  impede  and  ob- 
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struct  the  due  course  of  justice,  unlawfully  and  willfully  dis- 
obeyed the  writ  of  subpoena,  and  did  not  appear  before  the 
Court  of  Oyer  and  Terminer  at  the  time  and  place  specified 
in  the  writ  of  subpoena,  to  testify  as  by  said  precept  he  was 
commanded,  to  the  great  hindrance  and  delay  of  public  justice, 
and  in  contempt  of  said  court. 

Henry  Edwim,  Tremai/n  for  appellant.  If  a  court  had  not 
the  power  and  authority  to  send  forth  such  process  as  it  has 
issued,  and  in  the  manner  in  which  it  did  issue  it,  then  there 
was  no  competent  court,  and  therefore  no  process.  All  is 
coTwnh  non  judice  and  void.  {People  v.  Liaoamb^  60  N.  Y. 
568,  571 ;  5  Hill,  164.)  When  a  relator  appears  charged  with 
contempt  of  any  kind  or  nature  whatsoever,  in  all  cases  the 
charge  of  contempt  shall  be  so  far  inquired  into  upon  the 
habeas  corpus  proceedings  as  to  ascertain  its  details  and  the 
limitations,  authority  and  jurisdiction  of  the  court  or  officer 
undertaking  to  pursue  a  citizen  on  such  an  allegation.  (3  R.  S. 
[6th  ed.]  887,  §§  55-57,  marg.  p.  567,  §§  40-42  ;  Code  of  Civil 
Pro.,  §  2032 ;  id.,  §  2016,  re-enacting  3  R  S.  563,  §  22.)  The 
law  of  this  State  never  has  permitted  an  indictment  as  for  a 
criminal  contempt  until  some  contempt  shall  have  been  de- 
clared to  have  been  committed  by  some  court  or  officer  com- 
petent to  make  such  a  judicial  declaration.  (3  R.  S.,  marg.  p. 
693,  §  14 ;  id.  278 ;  Code  of  Civil  Pro.,  §§  8,  9,  10,  11,  12, 
13,  14  ;  Penal  Code,  §§  143,  680  ;  3  R.  S.  534 ;  Code  of  Civil 
Pro.,  title  2,  §§  852,  863,  857 ;  Code  of  Crim.  Pro.,  §§  615-^ 
619.)  Our  jurisprudence  assumes  every  man  innocent  until 
he  is  adjudged  guilty ;  therefore,  a  person  who  "is  guilty" 
of  criminal  contempt  and  therefore  liable  to  indictment  under 
the  above  section  must  be  a  person  who  has  been  adjudged 
guilty.  (Penal  Code,  407,  412,  413  ;  3  R.  S.,  §§  56  [68],  p. 
449,  marg.  p.  286 ;  id., §§  11  [12],  p. 441,  raarg.p.  278  ;  id.  [6th 
ed.]  442,  marg.  p.  278,  §§  14  [15].)  No  man  who  has  simply 
failed  to  respond  to  a  subpoena  served  upon  him  in  a  distant 
part  of  the  State  can,  with  any  reason  or  by  any  authority,  be 
designated  as  a  criminal,  and  be  indicted  in  the  first  in- 
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Stance,  without  even  an  opportunity  to  be  heard  before  the 
court  whose  process  he  is  alleged  to  have  disregarded. 
(Oowp.  386  ;  Dougl.  561 ;  2  Gaines,  92 ;  Code  of  Civil  Pro., 
§  853;  Code  of  Crim.  Pro.,  §  619;  In  re  Clements^  36 
L.  T.  R  [N.  S.]  332;  Koboume  v.  Thompson,  13 
Otto,  168.)  Until  a  witness  not  attending  under  a  sub- 
poena shall  have  been  brought  before  the  court  or  magis- 
trate issuing  such  subpoena,  he  is  liable  only  civilly,  not  crimi- 
nally. {Heg.  V.  JSencUe,  11  Cox's  Cr.  Cas.  209 ;  Hex  v.  Lord 
Assvlston,  Andrews,  310 ;  JS»  pa^te  Langdon,  26  Vt.  682  ; 
State  V.  MaUhewB,  37  N.  H.  450  ;  N.  Y.  Code  of  Crim.  Pro., 
§  619 ;  N.  T.  Code  of  Civ.  Pro.,  §  853 ;  State  v.  NemUm,  1 
Grant,  454  [Penn.  57] ;  People  v.  Nevine,  1  Hill,  158 ;  Mack 
v.  People,  82  N.  Y.  236.)  No  man  can  be  proceeded  against 
for  a  criminal  contempt  arising  from  his  alleged  disobedience 
of  a  subpoena  until  after  he  shall  have  been  given  the  oppor- 
tunity to  explain  to  the  court  issuing  the  subpoena,  •  his  am- 
biguous act.  {People  v.  Few,  2  Johns.  290 ;  People  v.  Van 
Wyck,  2  Caines,  334 ;  Beg.  v.  RueaeU,  7  Dowl.  693  ;  1  Gab- 
bett's  Cr.  L.  287 ;  Peg.  v.  Lefroy,  L.  K.,  8  Q.  B.  134 ;  11 
Mod.  59  ;  2  Bish.  Cr.  L.,  §  268 ;  Wharton's  Cr.  PI.  &  Pr.,  §  968 
[8th  ed.]  ;  StaU  v.  Nixon,  Wright  [Ohio],  763 ;  MoConneU 
V.  StaU,  46  Ind.  298 ;  Whitten  v.  State,  36  id.  211-213 ;  PiU 
V.  Davison,  37  N.  Y.  239 ;  People  v.  Wilson,  64  111.  205  ; 
Scholes  V.  Hilton,  10  M.  &  W.  15.)  Every  warrant  is  to 
recite  accurately  the  accusation,  and  that  no  man  can  be  ar- 
rested or  held  to  answer  before  a  jury  "  for  contempt "  unless 
the  court  offended  and  the  time,  place  and  method  of  offense 
be  stated  in  the  warrant  of  apprehension.  {Pratt  v.  Boga/rdus, 
39  Barb.  92 ;  Barb.  Cr.  L.  535 ;  People,  ex  rel.  Oredey,  v.  N. 
Y.  Oy.  <&  T.,  27  How.  Pr.  14.)  A  warrant  in  derogation  of 
personal  liberty  is  to  be  strictly  construed,  and  is  "  not  to  be 
varied  or  enlarged  by  any  intendments  or  presumptions." 
{People  V.  Bergen,  6  Hun,  268.) 

Nathaniel  O.  Moak  for  respondent.     The  indictment  in 
question  having  been  found  in  1874,  section  301  of  the  Code 
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of  Criminal  Procedure  does  not  apply.  (Code  of  Crim.  Pro., 
§  962 ;  WiUett  v.  People,  27  Hon,  469,  4:70-1 ;  Peoi^  v.  Ses- 
sions, 10  Abb.  K  C.  192 ;  62  How.  Pr.  415.)  The  Albany 
Oyer  and  Terminer  having  been  commenced  February  6, 1882, 
and  continued  in  session  until  after  the  termination  of  the 
proceedings,  that  court  had  jurisdiction  to  try  the  indictment 
against  Sherwin,  even  though  the  indictment  was  found  in  the 
Court  of  Sessions  and  had  not  been  sent  by  that  court  to  the 
Oyer.  (2  K.  S.  205,  §§  29,  30 ;  2  Edm.  Stat.  214 ;  People  v. 
Myers,  2  Hun,  6,  26;  People  v.  Oay,  10  Wend.  509,  511; 
People  V.  Oen.  Sessions,  3  Barb.  144, 147 ;  People  v.  Quimho 
Appo,  20  N.  Y.  544.)  A  justice  of  the  Supreme  Court  may 
let  to  ball  after  indictment,  provided  it  shall  appear  that  the 
court  having  cognizance  of  the  offense  and  jurisdiction  to  try 
the  same  is  not  sitting  at  the  time  the  application  for  bail  was 
made.  (People  v.  Clews,  14  Hun,  90,  92 ;  S.  C,  77  N.  Y. 
39,  40;  BahcooKs  Case,  2  Abb.  Pr.  [N.  S.]  204,  210.)  The 
bench  warrant  was  properly  issued  by  the  district  attorney. 
(2  Laws  of  1847,  p.  444 ;  1  Laws  of  1872,  pp.  728,  729,  §  25.) 
The  indictment  charged  an  offense.  (2  B.  S.  278,  §  10,  subd. 
3 ;  2  Edm.  Stat.  288,  289,  715 ;  2  R.  S.  692,  §  14 ;  id.  278, 
§  15 ;  Code  of  Civ.  Pro.,  §  13 ;  People,  ex  reL  Negus,  v.  Dwyer, 
2  Civ.  Pro.  Rep.  379, 382-4 ;  People  v,  GUmore,  88  N.  Y.  627.) 

Finch,  J,  The  application  for  the  relator's  discharge  from 
arrest  was  properly  denied. 

1.  The  statement  of  the  offense  charged  contained  in  the 
warrant  was  sufficient.  That  commanded  the  officer  to  "  take 
Frank  R.  Sherwin,  who  stands  indicted  in  the  Court  of  Ses- 
sions of  the  county  of  Albany  for  contempt."  It  was  issued 
after  indictment  found  (2  R.  S.  728,  §  55),  and  by  the  district 
attorney,  who  was  duly  authorized  to  issue  it  (2  Laws  of  1847, 
p.  444) ;  and  sufficiently  specified  the  offense  charged  in  the 
indictment.  That  was  for  "  contempt."  While  it  is  true  that 
an  act  or  omission  may  be  in  the  nature  of  a  contempt  and 
properly  described  as  such  without  constituting  a  crime,  yet  it 
is  also  true  that  a  contempt  may  be  such  as  to  fall  within  the 
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criminal  law  and  subject  the  offender  to  indictment.  The  state- 
ment in  the  warrant  was  of  a  contempt  which  had  already 
served  as  the  basis  of  an  indictment,  and  necessarily  implied  a 
willfal  contempt  and  of  a  character  which  constituted  a  mis- 
demeanor. The  person  arrested  could  not  be  misled  by  it,  and 
was  fairly  apprised  of  the  nature  of  the  pending  accusation. 
A  warrant  issued  after  indictment  found  may  briefly  state  the 
offense,  and  need  not  be  more  precise  and  acx^urate  than  is  suf- 
ficient to  apprise  the  prisoner  of  the  charge  against  him. 
{Pratt  V.  Bogardusy  49  Barb.  92.)  The  Code  of  Criminal 
Procedure  does  not  apply  (§  962),  nor  is  this  a  case  of  commit- 
ment for  contempt  within  2  Revised  Statutes,  567,  section  40. 
2.  It  was  not  necessary  to  the  validity  of  the  indictment 
that  the  accused  should  first  have  been  adjudged  in  contempt 
by  the  court  whose  process  he  disobeyed.  The  two  proceed- 
ings are  wholly  independent  of  each  other.  One  who  dis- 
obeys the  lawful  order  of  a  court  not  only  offends  against  the 
dignity  of  the  particular  tribunal,  but  also  against  the  public 
law.  The  particular  court  may  pass  over  the  contempt  and 
suffer  its  order  to  be  spurned,  but  the  offense  against  the  people 
remains.  Their  authority  has  been  contemned,  the  adminis- 
tration of  public  justice  assailed,  and  its  power  despised.  For 
such  an  offense  the  guilty  party  may  be  punished  by  indict- 
ment, although  the  court  whose  order  has  been  disobeyed  may 
take  the  indignity  in  silence.  The  statute  has  made  such  dis- 
obedience,  when  willful  in  its  character,  an  offense  against  the 
people,  and  not  left  it  dependent  upon  the  action  or  non-action 
of  the  specific  judge  or  court.  The  statute  contemplates  that 
both  remedies,  or  either  may  be  pursued.  If  the  court  has  first 
moved  and  proceeded  against  the  offender  by  attachment  and 
inflicted  punishment,  he  may  nevertheless  be  indicted  for  the 
same  wrong,  but  in  that  event  the  sentence  is  to  be  affected  by 
the  previous  punishment.  (3  R.  S.  [6th  ed.]  442,  §  14.)  We 
have  considered  the  argument  very  elaborately  stated,  founded 
upon  the  phrase  in  the  criminal  statute,  "  every  person  who 
shall  be  guilty  of  a  criminal  contempt,"  and  construing  the 
word  "guilty"  to  mean  adjudged  guilty  by  the  court  whose 
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process  has  been  disobeyed,  without  being  convinced  by  it. 
We  have  no  doubt  that  the  language  means  guilty  in  fact  of 
the  willful  disobedience  which  constitutes  a  criminal  contempt, 
although  not  so  adjudged  by  the  court  whose  process  has  been 
disregarded. 

3.  It  is  said  the  offense  was  not  committed  in  the  county  of 
Albany.  The  relator  was  served  with  a  subpoena  requiring 
him  to  appear  before  the  Court  of  Oyer  and  Terminer  at  Al- 
bany. He  did  not  so  appear.  The  disobedience  and  the  con- 
tempt were  there,  and  could  be  nowhere  else.  The  order,  if 
obeyed,  was  to  be  obeyed  in  Albany,  and,  if  disobeyed,  could 
only  be  disobeyed  there.  The  witness  was  called  in  Albany, 
and  omitted  to  appear  and  answer  in  Albany.  We  have  no 
doubt  that  the  offense  for  which  he  was  indicted  was  committed 
there ;  if,  indeed,  it  shall  be  shown  upon  the  trial  that  any 
offense  was  committed  at  all. 

4.  There  was  no  error  in  refusing  to  take  bail  when  the  ap- 
plication was  made.  At  that  time  the  Albany  Oyer  and  Ter- 
miner was  in  session,  and  in  such  case  the  justice  of  the  Su- 
preme Court  to  whom  the  application  was  made  in  New  York 
had  no  power  to  let  the  prisoner  to  bail.  (2  R.  S.  728,  §§  56, 
57.)  The  Albany  Oyer  and  Terminer  had  authority  to  try  the 
prisoner,  although  the  indictment  was  found  in  the  Court  of 
Sessions.  (2  E.  S.  205,  §§  29,  30.)  The  very  object  of  bail 
is  to  cover  an  interval  before  the  session  of  the  next  court  at 
which  the  trial  can  be  had.  It  takes  the  place  of  the  imprison- 
ment during  such  interval.  When,  therefore,  there  is  no  such 
interval,  and  the  court  being  in  session,  the  presence  of  the 
prisoner  is  due  at  once,  there  is  no  necessary  occasion  or  proper 
cause  for  bail,  unless  by  the  court  sitting,  and  the  statute,  there- 
fore, denied  the  authority  in  such  event  to  any  tribunal  except 
the  court  in  session  before  which  the  indictment  was  triable. 
{People  V.  ClewSy  77  N.  Y.  39.)  There  is  no  difficulty  in  har- . 
monizing  the  provisions  of  title  2  and  title  4.  The  first  re-  " 
lates  to  arrest  before  indictment  found  and  the  last  to  the  in- ' 
dictment  and  proceedings  thereafter.    The  whole  subject  was 
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considered  in  the  Clewi  Gaae^  and  its  argument  does  not  need 
to  be  repeated. 

Some  other  objections  have  been  considered  but  do  not  re- 
quire discussion. 

The  order  of  the  General  Tcnn  should  be  aflBrmed,  and  it 
should  be  "  ordered  and  adjudged  that  said  Frank  R.  Sherwin 
appear  at  the  next  General  Term  of  the  Supreme  Court,  to  be 
held  in  the  first  judicial  department,  on  the  first  day  of  said 
General  Terra,  at  the  opening  of  said  General  Term,  or  as 
soon  thereafter  as  coimsel  can  be  heard,  and  on  such  other  days 
and  times  as  may  be  fixed  by  it,  and  abide  by  and  perform  its 
judgment  or  order  in  the  premises." 

All  concur. 

Ordered  accordingly. 


Thomas  A.  R.  Webster,  Plaintiff  in  Error,  -y.  The  People  op 
THE  State  of  New  Yoek,  Defendant  in  Error. 

Upon  a  writ  of  error  no  exception  lies  to  a  refusal  to  postpone  a  criminal 
trial  by  reason  of  the  absence  of  witnesses. 

An  indictment  for  false  pretenses  averred  in  substance,  that  the  accused 
having  contracted  to  sell  to  B.,  the  complainant,  certain  premises,  fraud- 
ulent] j  exhibited  to  B.,  who  was  illiterate  and  unable  to  read,  a  deed 
which  he  falsely  represented  to  be  a  deed  of  the  premises,  when  in  fact 
the  description  covered  other  premises,  etc.  What  purported  to  be  a  copy 
of  the  deed  was  set  forth  in  the  indictment.  The  deed  offered  in  evi- 
dence  on  trial  showed  that  in  the  copy  in  the  indictment  the  easterly  and 
westerly  boundary  lines  were  omitted.  The  copy,  however,  showed  in- 
ferentially  the  length  of  these  two  lines.  RM^  that  the  variance  wae 
not  material. 

The  indictment  did  not  allege  that  the  deed  was  under  seal.  It  was  so 
stated,  however,  in  the  attesting  clause,  a  copy  of  which  was  set  forth. 
Held^  this,  with  the  averment  that  the  instrument  was  a  deed,  amounted 
to  a  substantial  averment  that  it  was  under  seal. 

Where  such  an  indictment  sets  forth  various  pretenses  alleged  to  be  false, 
if  one  or  more  are  proved  to  be  false,  and  are  sufficient  per  m  to  constitute 
the  offense,  a  conviction  is  proper,  notwithstanding  the  failure  of  the 
prosecution  to  prove  the  other  alleged  pretenses  to  be  false. 

(Submitted  May  2, 1883 ;  decided  May  11,  1883.) 
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Ebsos  to  the  General  Term  of  the  Supreme  Oom-t,  in  the 
first  judicial  department,  to  review  judgment,  entered  upon  an 
order  made  November  24, 1882,  which  affirmed  a  judgment  of 
the  Court  of  General  Sessions  in  and  for  the  county  of  New 
York,  entered  upon  a  verdict  convicting  the  plaintiff  in  error 
of  the  crime  of  obtaining  money  by  false  pretenses. 

The  indictment  charged,  in  substance,  tliat  the  accused,  with 
intent  to  cheat  and  defraud  one  Breen,  who  was  an  illiterate 
man,  unable  to  read  writing,  falsely  represented  that  he  owned 
four  lots  of  land  in  the  town  of  Brookhaven,  north  of  the  Long 
Island  railroad,  free  and  clear  of  incumbrances,  and  that  a 
certain  deed  which  he  then  and  there  exhibited  was  a  deed  and 
conveyance  of  said  lots,  that  said  Breen,  believing  the  said  rep- 
resentations and  induced  thereby,  agreed  to  purchase  said 
lots,  and  delivered  to  tlie^  accused  $175  for  the  said  conveyance, 
whereas  in  truth  and  in  fact  there  was  an  incumbrance,  by 
mortgage,  upon  the  said  lots,  and  the  said  deed  did  not  convey 
and  did  not  set  forth  or  describe  the  same.  What  purported 
to  be  a  copy  of  the  deed  was  set  forth  in  the  indictment.  The 
land  was  described  therein  a^  follows :  "  Beginning  at  a  point 
in  the  east  side  of  Coats  avenue,  distant  two  hundred  and 
seventy-five  feet  south  of  the  center  of  the  Long  Island  rail- 
road ;  thence  running  easterly,  parallel  with  the  railroad,  two 
hundred  and  eighteen  feet,  to  the  west  side  of  Locust  avenue, 
fifty  feet ;  thence  westerly,  parallel  with  the  south  line,  two 
hundred  and  eighteen  feet,  to  the  east  side  of  Coats  avenue, 
fifty  feet  to  the  point  or  place  of  beginning,  making,  as  staked 
out,  four  lots  of  land  each  twenty-five  feet  front  and  rear,  and 
one  hundred  and  nine  feet  deep." 

Upon  moving  the  indictment  for  trial,  a  motion  was  made 
to  adjourn  because  of  the  absence  of  a  material  witness,  which 
motion  was  denied. 

When  the  deed  was  offered  in  evidence,  it  was  objected  to 
on  the  ground  of  variance  between  it  and  the  one  set  forth  in 
the  indictment  in  that  in  the  copy  set  forth  no  easterly  and 
westerly  boundary  lines  were  given  which  were  contained  in 
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the  deed,  also  that  the  deed  was  under  seal,  which  was  not 
alleged  in  the  indictment. 

Other  facts  are  stated  in  the  opinion. 

William  F.  Kintzing  for  plaintiff  in  error.  When  an 
application  for  an  adjonrnment  is  made  in  good  faith  and  upon 
proper  facts  shown,  and  not  for  the  purpose  of  delay,  it  is  error 
at  law  to  refuse  same,  and  such  refusal  is  reviewable.  {E^Jdyn 
OH  Works  V.  Brown^  38  How.  451 ;  Onderdonk  v.  Rardet^  3 
Hill,  323 ;  Ogden  v.  Payne  et  al.y  5  Cow.  15 ;  Hooker  v.  Rogers^ 
6  id.  577 ;  People  v.  Vermilyea,  7  id.  383  ;  Pidver  v.  Hiaerodt^  3 
How.  49 ;  2  Tidd,  708 ;  1  Arch.  210  ;  1  Ohitt.  Cr.  Law,  492 ; 
King  V.  D'Eony  1  Bl.  Rep.  510 ;  3  Burr.  1613.)  The  court 
erred  in  imposing  the  condition  upon  defendant  that  the  testi- 
mony of  the  absent  witness  be  taken  upon  interrogatories. 
{People  V.  VermUyea,  7  Cow.  368 ;  1  Stark.  Ev.  129-30.)  The 
object  of  setting  out  an  instrument  in  an  indictment  is  to 
inform  the  accused  of  the  offense  of  which  he  is  charged,  and 
must  be  an  exact  copy  of  the  original  instrument.  The  deed 
offered  should  have  been  excluded.  {Kingaley  v.  People,  2 
Cow.  522 ;  People  v.  ShaU,  9  id.  778 ;  People  v.  Harriaon,  8 
Barb.  560.)  Where  a  mortgagee  assigns  to  the  mortgagor  and 
another  there  is  a  merger.  {Real  v.  Miller^  1  Hun,  390 ; 
Angel  v.  Boner^  38  Barb.  425.)  The  evidence  was  insufficient 
to  justify  the  judge  in  submitting  the  question  to  the  jury,  and 
the  court  should  have  granted  the  motion  of  prisoner's  counsel 
and  directed  an  acquittal.     {^Rennet  v.  People^  49  N.  T.  137.) 

John  Vincent  for  defendant  in  error.  A  motion  for  an 
adjournment  is  wholly  addressed  to  the  discretion  of  the  court, 
and  its  refusal  to  grant  the  motion  is  not  reviewable.  {People 
v.  Horton,  4  Park.  Cr.  222 ;  Eighmy  v.  People,  79  N.  Y.  546.) 
The  term  "  deed,"  used  in  the  indictment,  imports,  per  se,  a 
seal,  and  it  is  unnecessary  to  allege,  when  that  term  is  used,  that 
the  instrument  is  sealed.  {Page  v.  People,  6  Park.  Cr. 
684.)  The  only  object  of  setting  out  an  instrument  in  an 
indictment  is  to  inform  the  accused  of  the  offense  with  which 
he  is  charged,  and  this  is  answered,  even  where  the  instrument 
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is  directly  charged  upon  by  describiug  it  with  sufficient  definite- 
ness  to  enable  the  defendant  to  identify  it  without  setting  it 
forth  fully  or  exactly.  {TotrUinson  v.  People^  5  Park.  Cr. 
313  ;  People  v.  HolhrooJCy  13  Johns.  90 ;  People  v.  Jackson^  8 
Barb.  637.)  The  place  where  the  money  was  obtained  and  the 
transaction  completed  determines  the  place  of  the  commission 
of  the  offense  and  of  the  indictment  therefor.  {People  v.  SvU/yy 
5  Park.  Cr.  142, 170.)  Where  several  pretenses  are  alleged  in 
an  indictment  it  is  sufficient  to  establish  one  to  the  satisfaction 
of  the  jury  to  sustain  the  indictment.  (  Wood  v.  People^  84 
K  Y.  351 ;  BeOschofsky  v.  People^  3  Hun,  40,) 

Miller,  J.  Upon  the  application  to  postpone  the  trial  of 
the  indictment  against  the  prisoner,  there  were  circumstances 
to  excite  suspicion  in  the  mind  of  the  court  that  th(i  applica- 
tion was  not  made  in  good  faith.  There  had  been  a  long  de- 
lay, as  appears  from  the  facts,  stated  by  the  public  prosecutor, 
which  were  not  contradicted,  and  the  proposition  of  the  court 
to  take  the  testimony  of  the  absent  witness  at  his  residence 
was  a  fair  one,  and  would  have  given  the  prisoner  the  benetit 
of  the  testimony  and  should  have  been  acceded  to  by  the 
prisoner's  counsel.  Although  it  is  always  desirable  that  a 
witness  should  be  present  instead  of  his  testimony  being  taken 
in  writing,  yet  under  the  circumstances  presented  we  do  not 
think  any  just  ground  of  complaint  exists  for  refusing  to  post- 
pone the  trial  on  the  ground  of  the  absence  or  the  inability 
to  procure  the  personal  attendance  of  the  witness.  It  is  enough 
to  justify  the  condition  imposed  that  the  judge  had  reason  to 
suspect  the  application  was  not  made  in  good  faith.  It 
may  be  added  that  upon  a  writ  of  error  no  exception  lies  to  a 
refusal  to  postpone  a  criminal  trial  by  reason  of  the  absence 
of  witnesses.     {Eighmy  v.  People^  79  N.  Y.  546.) 

There  was  no  error  in  admitting  in  evidence  the  deed  of- 
fered by  the  prosecution.  The  objection  is  that  the  boundary 
lines  easterly  and  westerly  contained  in  the  deed  were  left  out 
of  the  indictment,  and  that  there  was  no  seal.  The  indict- 
ment, it  is  true,  does  not  in  terms  allege  that  the  deed  was 
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sealed.  It  is  so  stated,  however,  in  the  attesting  clause  of  the 
deed  as  set  forth  in  the  indictment,  and  the  allegation  that  it 
was  a  deed  was  a  substantial  averment  that  it  was  under  seal 
Such  a  conveyance  imports  a  seal,  and  it  may  be  assumed, 
therefore,  that  the  deed  set  out  in  the  indictment  contained  all 
that  was  required  to  constitute  a  valid  conveyance  The 
omission  of  two  of  the  boundary  lines  from  the  description  in 
the  deed  set  forth  in  the  indictment  did  not  constitute  a  mate- 
rial variation  and  was  not  important,  inasmuch  as  the  copy  in  * 
the  indictment  shows  inferentially  that  the  northerly  and 
southerly  lines  were  fifty  feet  in  length,  and  as  the  easterly 
and  westerly  points  were  correctly  given  the  description  was 
not  radically  deficient.  The  indictment  stated  that  the  lands 
had  been  staked  out,  and  the  length  and  breadth  were  given  as 
stated  in  the  deed  itself.  No  mistake  could  have  been  made 
by  the  prisoner  by  reason  of  the  omission,  ajs  the  copy  was  in 
substance  and  effect  the  same  as  the  one  he  had  executed. 

It  is  claimed  by  the  appellant's  counsel  that  the  court  erred 
in  refusing  to  take  the  case  from  the  jury.  This  position  is 
based  upon  the  ground  that  the  evidence  established  the  mort- 
gage was  assigned  to  the  prisoner  and  his  wife  on  the  23d  day 
of  October,  1872 ;  that  it  was  conceded  the  prisoner's  wife 
owned  the  fee  of  the  land  that  was  purchased  at  the  time  the 
representations  were  made ;  that  the  mortgage  and  fee  in  the 
land  having  merged  the  property  was  free  and  clear.  Assuming 
the  correctness  of  this  position,  we  think  there  was  suflicient 
evidence  to  authorize  the  court  to  submit  the  case  to  the  jury. 

It  was  alleged  in  the  indictment  as  one  of  the  false  repre- 
sentations made  by  the  prisoner,  to  one  John  Breen,  who  was 
an  illiterate  pei'son  and  unable  to  read  writing,  that  he  owned 
four  lots  of  land  north  of  the  Long  Island  railroad,  that 
a  deed  purporting  to  be  executed  by  him  and  wife  to  the  said 
Breen  was  a  deed  and  conveyance  of  the  said  four  lots, 
that  the  four  lots  were  set  forth  and  described  therein,  and 
that  Breen,  believing  the  representations  and  that  the  instru- 
ment was  a  conveyance  of  said  four  lots,  and  being  deceived 
thereby,  paid  to  the  prisoner  the  sum  of  money  mentioned  in 
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the  indictment.  The  evidence  shows  that  the  witness  was  not 
able  to  read  the  deed  and  that  the  prisoner  read  it  to  him 
falsely,  in  that  the  property  was  situated  one  hundred  and 
seventy-five  feet  north  of  the  center  of  the  Long  Island  rail- 
road, and  the  prosecutor  testified  that  he  would  not  have  paid  the 
money  if  he  had  not  believed  the  deed  to  contain  a  description 
of  the  property  which  had  been  exhibited  to  him  by  the  pris- 
oner afi  the  property  to  be  sold  and  which  was  situated  on  the 
north  side  of  the  railroad.  There  was  proof  to  show  the  repre- 
sentations, in  regard  to  the  location  of  the  property,  were 
false,  and  that  the  allegation  set  forth  in  the  indictment  con- 
coming  the  same  was  true.  Where  one  or  more  pretenses  are 
proved  to  be  false,  and  the  pretenses  thus  proved  to  be  false 
are  sufficient  per  ae  to  constitute  the  offense,  the  accused  will 
be  convicted  notwithstanding  that  the  public  prosecutor  fails 
in  proving  to  be  false  other  pretenses  alleged  in  the  indict- 
ment. {Butler  V.  Maynardy  11  Wend.  552;  BieUchofshy  v. 
People^  3  Hun,  40.)  Whether  the  land  was  free  and  clear 
from  all  incumbrances  was,  therefore,  of  no  consequence,  if 
the  intentional  misreading  of  the  deed  induced  the  prosecutor 
to  part  with  his  money,  and  a  case  was  made  out  independent 
of  the  false  representations  alleged  to  have  been  made  in  this 
respect. 

It  follows  that  there  was  no  error  in  refusing  to  take  the 
case  from  the  jury  or  in  refusing  to  direct  the  acquittal  of  the 
prisoner. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


James  Langdon,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  op  the  Crry  op  New  York,  Respondent. 

A  regular  clerk  in  a  department  of  the  government  of  the  city  of  New 
York,  whose  services  are  no  longer  needed,  may  under  the  charter 
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of  that  city  of  1878  (Chap.  835,  Laws  of  1878)  be  removed  by  the  head 
of  the  department  without  any  previous  trial,  hearing  or  notice  ;  the 
proviflionof  eaid  charter  (§28)  declaring  that  "no  regular  derk  ♦  ♦  • 
shall  be  removed  until  he  has  been  informed  of  the  cause  of  the  pro- 
posed removal,  and  has  been  allowed  an  opportunity  of  making  an  ex- 
planation," does  not  apply  to  such  a  case. 

(Argued  May  3, 1888 ;  decided  May  11,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  June  10,  1882,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  dismissing  plaintifPs  com- 
plaint on  trial. 

This  action  was  brought  to  recover  a  sum  alleged  to  be  due 
plaintiff  as  salary.  In  1875  the  plaintiff  was  employed  as  a 
regular  clerk  in  the  bureau  of  the  commissioners  of  taxes  in 
the  finance  department  of  the  city  of  New  York,  at  a  salary 
of  $1,200  a  year ;  on  the  23d  of  June,  1875,  he  received  a 
notice  from  the  comptroller  informing  him  that  said  officer 
proposed  removing  him  from  his  office ;  the  alleged  cause  of 
removal  being  a  diminution  of  business  in  the  department ; 
and  he  was  advised  that  he  would  be  allowed  an  opportunity 
to  make  any  explanation  to  the  comptroller  on  the  24th  of 
June,  at  an  hour  named.  He  appeared  before  the  comptroller, 
and  was  then  informed  that  his  removal  was  on  account  of  the 
diminution  of  business,  by  reason  of  which  his  services  were  no 
longer  required.  On  the  same  day  he  was  discharged,  by 
notice  in  writing  announcing  that  his  removal  was  to  take  place 
on  the  1st  of  July  following.  , 

Charles  P.  Miller  for  appellant.  Plaintiff  was  a  regular, 
not  a  temporary,  clerk,  and  as  such  could  only  be  removed  for 
cause.  (Laws  of  1873,  chap;  3*35,  §  28 ;  People^  ex  rd,  Munday^ 
v.  Fire  CmnmiasionerSj  72  N.  Y.  445.) 

David  J.  Deam,  for  respondent.  The  plaintiff  held  his  office 
for  no  fixed  term,  and  was  subject  to  removal  at  the  pleasure 
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I  by  tie  k         ^f  tjj3  appointing  power,  provided  the  conditions  and  method 
derk  *  ''^         of  removal  proscribed  by  the  legislatnre  were  observed.     {Gril- 
9  of  the  ^-         fespi^  V.  MayoTy  6  Daly,  286;    People  v.   ComptroUerj  20 
ikja^  u  ft         Wend.  695.)     The  plaintiff  might  have  been  lawfully  removed 
for  the  reason  that  his  services  were  no  longer  required  on  ac- 
count of  the  diminution  of  public  business,  without  any  prior 
notice  of  cause.     {People^  ex  rel,  Evana^  v.  Gommisaionera  of 
Parksy  61  How.  130 ;  PhiUipa  v.  May<yr,  88  N.  Y.  246 ; 

'^°Pf  Ihmphy  V.  Mayor,  8  Hun,  479.) 

an  ofoer 

uvoT  0:  Eabl,  J.     The  plaintiff  was  a  regular  clerk  in  the  finance 

iffs  cos- .  department  of  the  city  of  New  York,  and  was  removed  because 

his  services  were  not  needed.     There  was  no  contract,  express 
^  ^*  or  implied,  to  retain  him  in  the  service  of  the  department  for 

fed tii  ^^y  definite  time.     He  held  his  place  subject  to  the  power  of 

^^^^  the  comptroller  to  remove  him  at  any  time  under  the  provis- 

^  ions  of  the  city  charter.     (Laws  of  1873,  chap.  335,  §  28.)     That 

jivefli  power  was  unlimited,  except  that  it  was  provided  that  "no 

oite  regular  clerk  or  head  of  bureau  shall  be  removed  until  he  has 

^  ^  been  informed  of  the  cause  of  the  proposed  removal,  and  has 

Dent  been  allowed  an  opportunity  of  making  an  explanation."     That 

unit}  .  limitation  does  not  apply  to  a  case  like  this.     Its  purpose  was 

i  *^  fnlly  explained  in  the. cases  of  People,  ex  rel.  Munday,  v.  JPzre 

ii^>  Commissioners  (72  N.  Y.  445),  and  Phillips  v.  Mayor,  etc.  (88 

is  id,  245).     In  the  latter  case  it  was  held  not  to  apply  to  a  case 

iDO  where  a  regular  clerk  was  discharged,  not  to  make  way  for 

Ij  another,  but  because  there  was  no  further  need  of  his  services, 

itf  or  because  there  were  no  funds  provided  for  his  payment. 

Here  the  business  of  the  department  had  so  diminished  that 

the  plaintiff's  services  were  not  needed.     For  such  cause  the 
!,  comptroller  had  the  absolute  power  of  removal,  without  any 

r  previous  trial,  hearing  or  notice,  and  hence  the  judgment 

should  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed. 
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Thb  Pboplb,  ex  rel.  The  Brooklyn  City  Bailroad  Com- 
PANY,  Appellant,  v.  The  Board  of  Assessors  of  the  City 
OF  Brooklyn  et  aL,  Respondents 

The  act  of  1865  (Chap.  458,  Laws  of  1865),  providing,  where  property  has 
been  omitted  in  an  asfiesBment-roll,  for  its  assessment  and  taxation  for  the 
omitted  year,  in  the  year  next  succeeding,  is  to  be  construed  in  connec- 
tion with  the  general  system  of  taxation  of  which  it  forms  a  part,  and  so 
is  not  subject  to  the  constitutional  objection  that  it  does  not  provide  for 
notice  or  a  hearing. 

The  relator,  a  corporation  liable  to  taxation  for  State  purposes  under  the 
act  of  1880  (Chap.  542,  Laws  of  1880),  was  omitted  from  the  assessment- 
roll  by  the  assessors  of  the  city  of  Brooklyn,  where  it  was  taxable,  and 
no  tax  upon  its  personal  property  for  city  and  county  purposes  was  imposed 
for  that  year.  In  1881  it  was  assessed  for  that  year,  and,  in  addition,  for 
the  omitted  year,  under  said  act  of  1865,  the  valuation  for  the  year  1879 
being  taken.  Notice  was  given  as  prescribed  by  the  statute  also  calling 
attention  to  the  laws  of  both  years.  Held,  that  the  act  of  1865  was 
adjustable  to  the  change  made  by  the  act  of  1880,  and  that  the  assessment 
was  valid. 

(Submitted  May  4, 1883  ;  decided  May  11, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  September  12,  18S2,  which  affirmed  an  order  of  Special 
Term  dismissing  a  writ  of  oertiorari  brought  to  review  the  pro- 
eeedibgs  of  the  board  of  assessors  of  the  city  of  Brooklyn  and 
of  the  board  of  supervisors  of  the  county  of  Kings  in  assessing 
in  1881  a  tax  for  the  year  1880  for  city  and  county  purposes 
upon  the  personal  property  of  the  relator. 

The  material  facts  are  stated  in  the  opinion. 

Benjamin  K,  SiUiman  for  appellant.  The  assessors,  having 
made  no  assessment  on  the  relator  in  1880  for  that  year,  could 
not  in  1881  assess  and  impose  a  tax  on  it  for  1880.  (Laws 
of  1865,  chap.  453,  §§  1,  2,  p.  818 ;  People  v.  Goff,  52  K  Y. 
434.) 

John  A.  Taylor  for  respondents.  The  capital  stock  and 
personal  property  of  the  relator  having  been  liable  to  taxation 
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for  city  and  county  purposes  for  the  year  1880,  and  having 
been  omitted  from  the  assessment-roll  of  that  year,  it  became 
the  duty  of  the  assessors,  upon  the  application  of  three  tax 
payers,  to  enter  said  property  in  tlie  assessment-roll  of  the  year 
1881.     {People,  ex  rel.  Oswald,  v.  Gof,  52  N.  Y.  434.)    * 

Finch,  J.  The  relator  was  a  corporation,  to  which  the  law 
of  1880  (Chap.  542)  applied,  and  liable  to  taxation  under  its 
provisions.  The  assessors  of  Brooklyn,  through  an  erroneous 
construction  of  the  law  {People,  ex  rd,  Westchester  Fire  Ins, 
Co,,  V.  Davenport,  91  N.  Y.  574),  treated  the  relator  as  exempt 
from  taxation  for  city  and  county  purposes  upon  its  personal 
property  for  the  year  1880  and  omitted  to  assess  it.  In  1881 
the  mistake  was  discovered ;  the  relator  was  assessed  for  that 
year,  and  in  addition  for  the  omitted  year  under  the  provisions 
of  the  act  of  1865  (Chap.  453).  The  relator  sued  out  a  writ 
of  certiorari  to  test  the  validity  of  that  assessment.  The  only 
open  questions  are  the  construction  of  the  act  of  1865,  and  its 
constitutionality.  By  the  first  section  the  assessors  are  re- 
quired to  enter  the  omitted  property  at  the  valuation  of  the 
year  of  omission,  or,  if  not  then  valued,  at  the  valuation  of 
the  preceding  year,  and  in  a  separate  line  on  the  roll,  upon  the 
application  of  any  three  tax  payers.  Then  section  second  pro- 
vides that  the  board  of  supervisors,  on  the  petition  of  the  as- 
sessors, "  shall  proceed  to  levy  a  tax  on  the  same  at  the  rate 
per  cent  of  tax  imposed  upon  land  or  property  in  said  town, 
dty  or  ward  in  the  preceding  year."  It  is  now  claimed  that 
these  provisions  cannot  be  adjusted  to  the  new  legislation ; 
that  the  relator  having  already  paid  the  State  tax  of  1880  must 
be  assessed  at  the  rate  per  cent  of  that  year  or  not  at  all ;  and 
since  such  rate  per  cent  was  founded  on  an  aggregate  which  in- 
cluded the  State  tax,  it  is  impossible  to  apply  it  to  a  case  in 
which  the  State  tax  cannot  be  included  because  it  has  been 
paid.  The  difficulty  does  not  seem  to  us  serious.  The  rate 
per  cent  of  1880  consisted  really  of  three  several  rates  per 
cent,  one  for  the  city,  one  for  the  county,  and  one  for  the  State, 
aggregated  for  convenience,  but  easily  separable  whenever 
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necessary.  The  valuation  of  the  property  assessed  for  the  year 
remained  a  constant  factor,  while  the  several  amounts  to  be 
raised  for  the  three  different  purposes  varied  greatly.  It  was, 
therefore,  as  easy  to  ascertain  the  rate  per  cent  of  the  city  and 
courity  taxes  by  themselves  as  such  rate  when  aggregated  with 
the  State  tax.  And  when  the  relator  was  charged  with  its  pro- 
portion of  the  city  and  county  tax  at  the  same  rate  imposed 
upon  other  property,  the  precise  purpose  of  the  law  was  ac- 
complished, and  it  was  easily  adjusted  to  the  change  made  by 
the  law  of  1880. 

The  constitutional  objection  raised  to  the  act  of  1866  is  that 
it  does  not  provide  for  notice  or  a  hearing.  It.  must  be  read 
and  construed  in  connection  with  the  general  system  of  which 
it  forms  a  part.  If  the  property  was  valued  in  1880  there  was 
notice  and  opportunity  to  be  heard  provided  by  the  law.  If 
not  tlien  valued  the  assessors  are  required  to  enter  the  valua- 
tion of  the  pi'eceding  year.  That,  of  course,  was  made  upon 
notice.  But  the  valuation  of  1879  might  not  be  identical  with 
the  proper  value  of  1880.  Still,  notice  was  required  to  be 
given  in  1881.  We  must  asflume  it  was  given.  It  warned 
everybody  that  the  assessors  had  finished  their  rolls  and  they 
were  open  for  examination.  It  was  the  privilege  and  the  duty 
of  this  relator  to  see  what  they  had  done  and  object  if  any 
thing  was  wrong.  As  matter  of  fact  the  notice  was  given. 
It  was  specific  and  particular.  It  called  attention  to  the  taxes 
of  both  years.  It  does  not  appear  that  any  objection  was  made 
to  the  valuation  as  applied  to  1880.  Probably  the  value  in  that 
year  was  greater  than  in  1879,  and  if  so,  the  relator  was  certainly 
not  harmed.  The  statute  provided  for  notice ;  it  was  given ; 
and  no  objection  was  made  to  the  valuation.  If  it  had  been, 
a  question  might  have  been  raised  as  to  the  right  of  the  asses- 
sors to  make  a  correction  according  to  the  facts  shown.  Even 
if  they  could  not,  if  their  duty  to  enter  the  property  at  a  fixed 
valuation  taken  from  a  previous  assessment-roll,  was  not  only 
purely  ministerial  {People^  ex  rel.  Oswald^  v.  Ooff^  52  N.  Y.  434), 
but  so  fixed  and  absolute  as  to  exclude  correction,  which  may 
be  doubted,  still  the  requirement  of  notice  would  not  be  violated 
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80  as  to  annul  the  act  of  1865.  Public  notice  was  given  in  1880 
as  required  by  law.  The  relator  had  opportunity  to  know  that 
its  personal  property  was  not  valued  for  that  year,  and  was 
bound  to  know  that  if  not  so  valued  then  it  might  be  entered 
the  next  year  at  the  valuation  of  1879.  If  it  was  not  satisfied 
with  that,  because  of  an  actual  decrease  of  value,  its  duty  was 
to  object  to  the  omission  and  show  the  real  value.  Not  doing 
so  it  must  be  held  to  have  accepted  the  valuation  of  1879  as, 
at  least,  no  larger  than  the  actual  fact  in  1880.  It  cannot  be 
said,  therefore,  that  the  act  of  1865  requires  that  the  property 
of  the  relator  be  taken  without  notice  or  an  opportunity  to  be 
heard. 

The  judgment  should  be  affirmed,  with  costs,  not  exceeding 
$50  and  disbursements. 

All  concur. 

Judgment  affirmed. 


Robert  R.  Stephenson  et  al.,  Respondents,  v.  Spencer  D. 
Short  et  al.,  Respondents,  The  Ontario  Orphan  Asylum 
et  al.,  Appellants. 

A  devise  or  bequest  to  a  corporation  organized  under  the  act  of  1848  (Chap. 
819,  Laws  of  1848),  providing  for  the  incorporation  of  **  benevolent,  chari- 
table, scientific  and  missionary  societies,'*  contained  in  a  will  made  within 
two  months  of  the  testator's  death,  is,  by  the  terms  of  the  exception  in  the 
provision  of  said  act  (§  6)  authorizing  such  corporations  to  take  by  devise 
or  bequest,  invalid  ;  and  this,  although  the  testator  leaves  no  wife,  child 
or  parent. 

Lawrence  v.  Elliott  (3  Redf.  385),  overruled. 

Where  by  the  charter  of  a  missionary  society  (§  2,  chap.  41,  Laws  of  1862) 
it  was  authorized  to  take  by  bequest  or  devise  **  subject  to  the  provisions 
of  law  relating  to  bequests  and  devises  to  religious  societies,"  held,  that 
said  exception  in  the  provision  of  the  act  of  18S0  applied  ;  and  that  a 
bequest  to  the  society,  in  tlie  will  of  one  who  died  within  two  months 
after  the  execution  of  the  will,  was  invalid. 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  the  second  Tuesday  of  June,  1882,  which  reversed  in 
part  a  decree  of  the  surrogate  of  the  county  of  Ontario, 
upon  the  final  accounting  of  the  executors  of  the  will  of  James 
Stephenson,  deceased.     Reported  below  (27  Hun,  380). 

The  material  facts  are  stated  in  the  opinion. 

John  E.  Parsons  for  appellants.  All  the  provisions  of 
section  6  of  the  act  of  184:8  (Chap.  319)  are  limited 
to  the  case  of  a  pereon  leaving  a  wife,  child  or  parent. 
{Squire^s  Ca^e^  12  Abb.  Pr.  38;  Jackson  v.  LewiSj  17  Johns. 
475 ;  PeopU  v.  N.  Y.  C.  R.  It  Co.,  13  K  T.  78 ;  WaUerv. 
Harris,  20  Wend.  555,  562  ;  Lawrence  r.  Elliot,  3  Redf .  235 ; 
I^eoy  V.  Levy,  33  N.  Y.  97 ;  White  v.  Howard,  52  Barb.  294, 
314 ;  Ghamherlain  v.  Chamberlain,  3  Lans.  348,  355 ;  43  N. 
Y.  424,  440 ;  Willard's  Eq.  Jur.  576 ;  Currin  v.  Fanning^ 
13  Hun,  458,  473 ;  Kerr  v.  Dougherty,  79  K  Y.  327,  351 ; 
Redfield's  Surr.  Ct.  Prac.  185.)  The  provision  is  in  deroga- 
tion of  the  common  Jaw  right  of  a  testator  to  dispose  of  his 
property  by  will  and  should  be  strictly  construed.  (4  Kent, 
501 ;  1  Eedfield  on  Wills,  1 ;  NeweU  v.  Wheeler,  48  N.  Y. 
486 ;  AVr  v.  Dougherty,  79  id.  327,  355 ;  9  Bacon's  Abr.  246 ; 
Story's  Com.  on  Eq.,  §  1165.)  It  was  the  intention  of  the 
legislature  in  enacting  this  statuto  to  restrain  charitable  dona- 
tions only  in  favor  of  lawful  heirs.  (Code  Theodos.  Lib.  16, 
title  2,  §  4  ;  Story's  Eq.,  §  1137,  citing  2  Domat ;  id.,  §§  1139, 
1141  ;  Civ.  Law,  B.  4,  tit.  2,  §  6,  art.  1,  §§  2,  7 ;  WiUiams  v. 
Williams,  4  Seld.  525 ;  Essays  in  Anglo-Saxon  Laws,  107, 
108 ;  2  Bl.  Com.  268,  269 ;  Magna  Carta,  9  Hen.  3,  chap.  36, 
A.  D.  1225 ;  Westminster,  3  ;  18  Edw.  I,  chap.  3 ;  2  Bl.  Com. 
271,  272,  273;  AUy.-Om.  v.  Day,  1  Ves.  Sen.  218 ;  1  Jarman 
on  Wills,  449;  Shelford  on  Mortmain,  120.)  The  policy 
of  our  State  has  not  been  to  restrict  benevolent  institutions  in 
acquiring  property,  but  it  has  uniformly  encouraged  them, 
and  restrictive  provisions  were  made  almost  wholly  for  the 
benefit  of  the  heirs  and  near  relatives  of  the  deceased.     {L&oy 
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V.  Levy,  33  N.  Y,  97,  112  ;   Yates  v.  Yates,  9  Barb.  324, 339 ; 

1  Greenl.  Laws  71 ;  2  Van  Ness  and  Wood  worth's  N.  Y.  Laws, 
212;  Laws  of  1840,  chap.  318;  Laws  of  1846,  chap.  74; 
Lawsof  1849,  chap.  273 ;  Laws  of  1862,  chap.  302 ;  Laws  of  1860, 
chap.  360;  Willard's  Eq.  Jnr.  577.)  The  desire  to  bene- 
fit the  relations  of  tlie  testator,  and  not  the  feiidal  policy  of  the 
English  statutes,  as  far  as  they  existed,  was  the  animus  which 
prompted  our  mortmain  laws  in  the  United  States.  (Story's 
Eq.  Juf.,  §  1194  ;  Atty^-Oen.  v.  Stewart,  2  Mer.  143,  163  ;' 

2  Kent's  Com.  282 ;  Perin  v.  Carey,  24  How.  [U.  S.]  465 ; 
Gen.  Laws,  §  235  ;  111.  R.  S.,  chap.  23,  g  1 ;  Missouri  Genl.  Stat., 
chap.  70;  Minn.  Stat,  at  L.,  chap.  17,  §  150;  R  S.  472, 
§  4 ;  IRS.,  chap.  19,  §  10 ;  Mass.  Pub.  Stat.,  656,  §  7 ;  R 
L  Pub.  Stat,  chap.  160,  g  6  ;  Code  of  Iowa,  §  1101 ;  Califor- 
nia Code,  §  6313  ;  Ohio  E.  S.,  §  5915 ;  Georgia  Code,  §  2419 ; 
Reynolds  v,  Brisiow,  37  Ga.  283.)  The  surrogate  erred  in 
holding  that  the  void  legacies  lapsed  and  went  to  the  next  of 
kin.  They  go  to  the  Presbyterian  Board  of  Home  Missions 
as  residuary  l^atee.  (2  Jarman  on  Wills,  365 ;  2  Redfield  on 
Wills  [3d  ed],  115;  Bernard  v.  MinshvU,  1  Johns.  [Eng. 
Ch.J  276 ;  King  v.  Strang,  9  Paige,  94 ;  Floyd  v.  Barker,  1 
id.  480;  liobeits  v.  Cooke,  16  Ves.  451;  AUm  v.  White,  97 
Mass.  504;  Kerr  v.  Doiiglierty,  79  N.  Y.  327;  Dayton  on 
Sun*.  [3d  ed.]  476 ;  Bernard  v.  MinshvU,  1  Johns.  [Eng.  Ch.] 
276,  279  ;  Banks  v.  Phelan,  4  Barb.  80  ;  King  v.  WoodhuU, 

3  Edw.  Ch.  79-82 ;  Moretan  v.  Fossick,  1  B.  &.  Ad.  186 ; 
Cambridge  v.  Bous,  8  Ves.  12,  25 ;  Bland  v.  Zanib,  2  J.  & 
W.  399  ;  King  v.  Strong,  9  Paige,  94 ;  Banks  v.  Phelan,  4 
Barb.  80  ;    Waring  v.  Waring,  17  id.  553  ;  Shanley  v.  Baker, 

4  Ves.  732 ;  Roberts  v.  Cooke,  16  id.  451 ;  2  Jarman  on  Wills, 
365 ;  James  v.  James,  4  Paige,  115  ;  Yan  Kleeck  v.  Dutch 
R.  Church,  6  id.  600 ;  20  Wend.  457 ;  Youngs  ^.  Youngs, 
45  N.  Y.  254 ;  Ken^  v.  Dougherty,  79  id.  327.) 

m 

IL  L,  Comstock  for  Ontario  Orphan  Asylum,  appellant. 
The  restriction  contained  in  the  last  clause  of  section  6  of 
chapter  319  of  the  Laws  of  1848  applies  only  to  devises  or 
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bequests  of  a  person  leaving  a  wife,  child  or  parent  {Law- 
rence V.  Elliott,  3  Redf .  Sum  335 ;  Willard  on  Real  Estate, 
601 ;  Willard's  Equity  Jurisprudence,  576  ;  Beeknian  v.  2%e 
PeopU,  27  Barb.  305.) 

John  S.  Morgan  for  the  Baptist  Missionary.  Convention, 
appellant.  This  corporation  had  full  power  to  receive  the 
bequest,  under  the  first  section  of  its  charter.  (Laws  of  1862, 
chap.  4:1,  §  1 ;  Laws  of  1817,  chap.  128,  p.  116 ;  Laws  of  1825, 
chap.  170;  Laws  of  1841,  chap.  131 ;  Sherwood  v.  Ain,  Bible 
iSoo.^  40  N.  Y.  564 ;  Williams  v.  WiUiamSj  8  id.  515 ;  In  re 
Howej  1  Faige,  214  ;  Angell  &  Ames  on  Corporations,  §  177 ; 
1  Jarman  on  Wills  [R.  &  T.  ed.],  388,  note.)  The  court  below 
erred  in  assuming  that  section  6  of  the  act  of  1848  (Chap.  319) 
was  general  in  its  application.  {Zefevre  v.  Lefefore^  59  N.  Y. 
447;  Kerr  v.  Dougherty,  79  id.  336.)  The  law  of  1848  does 
not  apply  to  this  case,  where  the  decedent  left  no  wife,  child 
or  parent  him  surviving.  iLaxorence  v.  ElUott^  3"*Redf.  Surr. 
235 ;  Kerr  v.  Dougherty,  79  N.  Y.  327.) 

E,  A,  Nash  for  Robert  R.  Stephenson  et  al.,  respondents. 
A  devise  or  bequest  to  a  corporation  formed  under  the  act  of 
1848  (Chap.  319,  §  6)  is  void  where  the  will  is  made  within 
two  months  of  the  dwith  of  the  testator.  {Marx  v.  MoOlynn, 
88  N.  Y.  368 ;  Lefevre  v.  Lefevre,  59  id.  447, 448 ;  Laxiyrence 
v.  Elliott,  3  Redf.  235,  243;  Willard's  Equity  Jurisprudence 
[Potter's  ed.],  576;  27  Barb.  305;  2T.&C.339;  McClellan's 
Surr.  Pr.  104  ;  Areson  v.  Areson,  3  Den.  458;  Arctdarius  v. 
Sweet,  25  Barb.  403  ;  Beekman  v.  Beehman,  27  id.  304,  305.) 
The  Baptist  Missionary  Convention  and  the  Board  of  Home 
Missions  of  the  Presbyterian  Church  are  both  within  the  law 
of  1848.  {Kerr  v.  Doughet^ty,  79  N.  Y.  327  ;  People  v.  Uticu 
Ins,  Co.,  15  Johns.  381.)  The  sums  bequeathed  to  the  Sunday 
schools  were  properly  distributed  by  the  Surrogate's  Court  as 
in  case  of  intestacy.     {Kerr  v.  Dougherty,  79  N.  Y.  328.) 

Elihu  M.  Morse  for  Sibley  Stephenson  et  al.,  respondents. 
The  bequest  to  the  Ontario  Orphan  Asylum  is  void.    {Lefevre 


1883:]  Stephbnsok  et  aL  v.  Shokt  et  al.  437 

Opinion  of  tlie  Court,  per  Rapallo,  J.* 

V,  Lefeore^  59  N.  Y.  443 ;  Kerr  v.  Douglwrty,  79  id.  328 ; 
Marx  V.  McGlynUj  88  id.  337 ;  Steplienson  v.  Ontario  Orphan 
Asylum^  27  Hun,  380.)  The  same  principle  governs  as  to  the 
bequest  to  the  Presbyterian  Board  of  Home  Missions.  The 
act  of  incorporation  subjects  it  to  all  the  provisions  of  law  re- 
lating to  devises  and  bequests  by  last  will  and  testament.  The 
act  of  1848  is  a  general  law  controlling  this  society.  {Kerr  v. 
Doicgherty,  79  N.  Y.  328.) 

II.VPALLO,  J.  The  act  of  184:8,  entitled  "An  act  for  the  in- 
corporation of  benevolent,  charitable,  scientific  and  missionary 
societies"  (Chap,  319  of  the  Laws  of  1848)  contains  the  fol- 
lowing provision : 

"  §  6.  Any  coi'poration  fonned  under  this  act  shall  bo  capa- 
ble of  taking,  holding  or  receiving  any  property,real  or  personal, 
by  virtue  of  any  devise  or  bequest  contained  in  any  last  will  or 
testament  of  any  person  whatsoever,  the  clear  annual  income 
of  which  devise  or  bequest  shall  not  exceed  the  sum  of  $10,000 ; 
provided  no  person  leaving  a  wife  or  child,  or  parent,  shall  de- 
vise or  bequeath  to  such  institution  or  corporation  more  than 
one-fourth  of  his  or  her  estate,  after  the  payment  of  his  or  her 
debts,  and  such  devise  or  bequest  shall  be  valid  to  the  extent 
of  such  one-fourth,  and  no  such  devise  or  bequest  shall  be 
valid  in  any  will  which  shall  not  have  been  made  and  executed 
at  least  two  months  before  the  death  of  the  testator." 

James  Stephenson,  the  testator,  a  resident  of  Ontario  county, 
died  November  27,  1878,  leaving  a  will  which  was  executed 
only  two  days  before  his  decease,  wherein  lie  made  bequests  to 
the  Ontario  Orphan  Asylum,  a  corporation  formed  under  the 
before-mentioned  act  of  1S48,  and  to  certain  missionary  socie- 
ties. He  left  no  wife,  child  or  parent,  but  left  him  surviving 
several  brothers  arid  sisters,  nephews  and  nieces,  his  next  of 
kin. 

On  a  final  accounting  of  the  executors  of  the  will  before  the 
surrogate  of  Ontario  county,  the  next  of  kin  of  the  testator 
contested  the  validity  of  the  bequests  before  mentioned,  on  tlie 
ground  that  the  will  was  executed  within  less  than  two  months 
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before  the  death  of  the  testator,  viz.,  within  two  days  before 
hiB  death.  The  surrogate,  however,  decided  that  the  bequests 
were  valid,  holding  that  the  two  months  clause' in  section  6  of 
the  act  of  1843  applied  only  to  cases  where  the  testator  left  a 
wife,  child  or  parent,  and  he  delivered  a  very  able  opinion  in 
support  of  this  view. 

The  Supreme  Couit,  at  General  Term  in  the  fourth  depart- 
ment, reversed  the  decree  of  the  surrogate  and  held  that  the 
two  months  clause  applied  to  all  wills,  and  was  not  confined  to 
cases  where  the  testator  left  a  wife,  child  or  parent. 

The  sixth  section  of  the  act  of  1848  has  been  frequently  be- 
fore this  court,  but  the  precise  point  now  presented  has  never 
before  been  specifically  raised,  or  been  passed  upon.  It  has 
been  elaborately  argued  here,  and  we  have  given  to  it  the  ma- 
ture consideration  which  the  importance  of  the  question  de- 
mands. 

After  a  careful  examination  of  the  act  and  of  the  exhaustive 
briefs  of  counsel,  we  are  satisfied  that  the  point  taken  by  the 
appellant's  counsel  cannot  be  sustained,  and  that  the  true  con- 
struction of  the  last  provision  of  section  6  is  that  no  devise  or 
bequest  to  any  corporation  formed  under  the  act  shall  be  valid 
in  any  will  wliich  shall  not  have  been  made  and  executed  at 
least  two  months  before  the  death  of  the  testator. 

The  section  contains  three  distinct  provisions.  The  first 
confers  upon  the  corporations  referred  to,  the  power  to  take 
"  by  devise  or  bequest,"  by  the  will  of  any  person,  limiting  the 
amount  which  they  may  so  take. 

The  second  restricts  the  power  of  testators  to  devise  or  be- 
queath to  such  corporations,  in  certain  cases,  and  prohibits  a 
testator  who  leaves  a  wife,  child  or  parent  from  devising  or 
bequeathing  to  such  a  corporation  more  than  one-fourth  of  his 
estate;  but  for  the  purpose  of  preventing  an  entire  failure  of  a 
devise  or  bequest  to  such  a  corporation,  in  case  the  limit  should 
be  transgressed,  it  provides  that  ^^  such  devise  or  bequesf^^ 
shall  be  valid  to  the  extent  of  such  one-fourth. 

The  tliird  and  last  provision  is  that  "  no  such  devise  or  he- 
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q^iest  shall  be  valid  in  any  will  which  shall  not  have  been  exe- 
cuted at  least  two  months  before  the  death  of  the  testator." 

The  appellants  contend  that,  inasmuch  as  the  second  pro- 
vision refers  to  a  devise  or  bequest  to  a  corporation  formed  un- 
der the  act,  made  by  a  person  leaving  a  wife,  child  or  parent, 
and  the  saving  clause  refers  to  " stock  devise  or  heqitest^^  these 
words,  when  repeated  in  the  next  succeeding  third  provision, 
must  be  construed  as  referring,  not  merely  to  a  devise  or  be- 
quest to  a  corporation  formed  under  the  act,  but  the  word 
"  such  "  carries  with  it  the  limitation  contained  in  the  second 
provision,  and  that  it  refers  only  to  a  devise  or  bequest  to  such 
a  corporation  made  by  a  person  leaving  a  wife,  child  or  parent. 

We  cannot  agree  to  this  reasoning.  It  must  be  observed 
that  all  three  provisions  relate  to  a  devise  or  bequest  to  one  of 
these  corporations.  The  lirst,  to  such  devises  and  bequests 
when  made  by  any  person  whomsoever ;  the  second,  to  such 
devises  and  bequests  when  made  by  certain  persons,  and  the 
third  declares  that  "  no  such  devise  or  bequest "  shall  be  valid 
in  any  will  which  shall  not  have  been  made  within  the  time 
specified,  without  reference  to  the  person  by  whom  made,  un- 
less the  word  "  such"  be.  regarded  as  having  been  introduced 
for  the  purpose  of  restricting  its  operation  to  wills  made  by 
persons  referred  to  in  the  second  provision. 

We  do  not  think  that  the  word  "  such  "  was  inserted  with 
tliat  view.  It  is  apparent  that  it  was  necessary  to  the  sense  of 
the  sentence,  for  without  it  the  provision  would  declare  invalid 
every  devise  or  bequest  in  every  will  not  executed  two  months 
before  the  death  of  the  testator.  We  think  the  word  "  such  " 
was  inserted  for  the  purpose  of  connecting  the  provision  with 
the  subject  of  the  section,  which  was,  devises  and  bequests  to 
corporations  formed  under  the  act.  The  same  idea  might  have 
been  conveyed  by  resorting  to  repetition,  and  sajing  that  no 
devise  or  bequest  to  any  corporation  formed  under  the  act 
should  be  valid,  etc. ;  bufns  such  devises  and  bequests  were 
the  subject  of  the  whole  section,  tlie  word  "  such  "  was  doubt- 
less adopted  for  the  sake  of  brevity.  We  think  it  very  clear 
*  that  the  first  provision  related  to  the  power  of  the  coi'porations 


440  Stbphbksojn^  et  al.  v.  Short  et  al.  [June, 

: , 

OpiQion  of  the  Court,  per  Rapallo,  J. 


to  take,  the  8e(X)nd  to  the  power  of  testators,  in  certain  eases, 
to  give  to  them,  and  the  third  to  the  time  which  in  all  cases 
must  elapse  between  the  execution  of  the  will  and  the  death  of 
the  testator  to  render  the  gift  valid. 

The  appellants,  however,  contend  tliat  this  construction  is 
not  consistent  with  the  intent  of  the  act,  and  that  the  sole  pur- 
pose of  the  two  months  clause  was  to  protect  the  wif'd,  chil- 
drmi  or  parents  of  the  testator  against  his  inconsiderate  acts 
when  in  extremis. 

■ 

Counsel  refer  to  numerous  dicta  and  authorities  relating  to 
the  English  statute  of  mortmain  (9  Geo.  II,  chap.  36),  which 
prohibited  the  giving  of  land  for  charitable  uses,  unless  by 
deed  executed  twelve  months  before  the  death  of  the  donor. 

The  preamble  of  this  act  and  the  cases  cited,  show  that  the 
mischief  aimed  at  by  that  statute  was  the  making  of  large  and 
important  alienations  and  dispositions  by  languishing  or  dying 
persons,  or  by  other  j>ersons,  to  charitable  uses,  to  take  effect  after 
their  deaths,  to  the  disherison  of  their  heirs,  and  the  counsel  cites 
the  comments  of  Judge  Story  upon  that  statute  (Story's  Eq.  Jur., 
§  1194),  where  that  eminent  jurist  suggests  that  it  deserves  the 
consideration  of  every  wise  American  legislator,  whether  pro- 
visions similar  to  those  of  that  celebrated  statute  are  not 
proper  to  be  enacted  in  this  country,  with  a  view  to  prevent 
undue  influence  upon  pious  and  feeble  persons  in  their  last 
moments,  and  check  the  unfortunate  propensity  to  acquire 
fame  as  a  religious  devotee  and  benefactor,  at  the  expense  of 
the  natural  claims  of  blood  and  parental  duty.  The  observa- 
tions of  distinguished  jurists  of  our  own  State  upon  the  sixth 
section  of  the  act  of  1S4S  arc  cited  as  indicating  their  opinion 
that  the  purpose  of  the  two  months  clause  was  to  protect 
wives,  children  and  parents  from  improvident  testamentary 
dispositions  to  charitable  or  religious  institutions,  made  in 
extremis^  but  it  will  be  found  on  examination  that  tliese  ob- 
servations were  intended  to  refer  to  the  portion  of  the  sixth 
section  which  limits  the  power  of  the  testator  to  give  more 
than  one-fourth  of  his  estate,  and  to  the  act  of  1860,  which 
increases  the  amount  to  one  half  of  his  estate.     The  only  case 
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ill  which  the  two  months  clause  is  directly  passed  upon  is 
Lawrence  v.  Elliott  (3  Redf.  235),  where  the  surrogate  sus- 
tained the  construction  contended  for  by  the  appellants,  while 
in  Beehman  v.  People  (27  Barb,  260,  305),  Judge  Daviks 
expressed  a  contrary  opinion. 

Conceding  that  the  purpose  of  the  two  months  clause  is  to 
prevent  the  testator  when  in  extremis  from  devoting  his  estate 
to  charitable  or  t^ligious  purposes  to  the  disinheriting  of  his 
kindred  and  heirs,  and  that  it  is  intended  for  their  protection, 
we  find  notliing  to  indicate  that  it  over  was  the  policy  of  the 
legislature  of  this  State  to  confine  that  protection  to  the  wife, 
children,  or  parents  of  the  testator.  These  are  especially  pro- 
tected by  the  provisions  limiting  his  power  of  disposition  to 
one-quarter,  even  if  the  will  is  executed  more  than  two  months 
before  his  decease.  There  is  nothing  in  the  couree  of  legisla- 
tion on  this  subject,  which  sanctions  the  idea  that  it  has  been 
the  policy  of  the  legislature  to  confine  the  protection  of  the 
two  months  clause  to  wives,  children  and  parents,  but  so  far 
as  appears,  its  pohcy  has  been  quite  the  reverse.  The  act 
incorporating  the  "Presbyterian  Committee  of  Home  Mis- 
•  sions,"  etc.  (Laws  of  1862,  chap.  340),  of  which  corporation 
the  present  Board  of  Home  Missions,  one  of  the  appellants, 
is  one  of  the  successors,  contains  the  following  prevision  : 

"  §  5.  No  inhabitant  of  this  State  who  shall  die  leading  a 
wife,  child  or  parent,  shall  devise  or  bequeath  to  the  corpora- 
tion hereby  created  more  than  one-half  of  his  or  her  estate, 
after  the  payment  of  his  or  her  debts,  but  a  devise  or  bequest 
by  such  inhabita7it  shall  be  \'alid  to  the  extent  of  such  one- 
half  ;  in  no  case,  however,  shall  a;iy  devise  or  bequest  to  such 
corporation  be  valid  in  any  will  made  by  any  inhabitant  of 
this  State  which  shall  not  have  been  made  and  executed  at 
least  two  months  before  the  death  of  the  testator  or  testatrix." 

This  provision  was  evidently  intended  for  the  purpose  ot 
incorporating  in  the  special  charter  then  being  granted  the 
second  and  third  provisions  of  the  general  act  of  1848,  with 
the  modifications  only,  of  confining  their  restrictions  to  wills 
made  by  inhabitants  of  this  State,  and  of  increasing  the  limit 
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of  one-quarter,  in  tho  second  provision,  to  one-half.  But  the 
two  months  clause  is  too  explicit  to  be  capable  of  being  mis- 
understood, and  clearly  shows  that  tho  policy  of  the  legislature 
was  to  invalidate  all  devises  and  bequests  by  any  inhabitant 
without  reference  to  tho  circumstance  of  his  having  a  wife, 
child  or  parent. 

The  counsel  for  the  appellants  refers  to  the  case  of  Heynolds 
v.  Bristoio  (37  Ga.  283),  and  claims,  on  the  strength  of  that 
case,  that  notwithstanding  the  definite  and  clear  langiuige  of 
section  5  of  the  act  of  1862,  above  cited,  it  would  not,  even  if 
applicable  to  the  Board  of  Homo  Missions,  invalidate  the 
bequest  in  controversy.  Perhaps  the  Georgia  case  does  go 
that  length ;  but  if  it  does,  we  could  not  follow  it. 

Section  5  of  chapter  189  of  tho  Laws  of  1862,  incorporating 
the  Mutual  Aid  Society  of  the  East  Genesee  Annual  Confer- 
ence, provides  that  the  corporation  may  take  by  devise  or  bequest, 
etc.,  provided  "  that  such  corporation  shall  not  take  by  the  last 
will  and  testament  of  any  person  leaving  a  husband,  wife,  child, 
or  parent  more  than  one-half  of  his  or  her  estate  remaining  after 
his  or  her  debts  are  paid,  nor  shall  it  take  any  thing  by  any 
last  will  and  testament  which  shall  be  made  within  two  months 
of  tho  death  of  the  testator." 

Section  5  of  chapter  458  of  the  Laws  of  1862,  incorporating 
the  American  Missionary  Association,  contains  the  same  pro- 
vision as  is  contained  in  the  charter  of  the  Presbyterian  Com- 
mittee of  Home  Missions,  before  cited,  and  invalidates  any 
devise  or  bequest  to  the  corporation  by  any  inhahitant  of  this 
State,  made  within  two  months  before  liis  or  her  death. 

We  have  not  been  referred  to  any  act  of  the  legislature  of 
tin's  or  any  other  State,  containing  the  two  months  clause,  or 
any  similar  provision,  in  which  the  operation  thereof  is  con- 
fined to  wills  made  by  persons  leaving  a  wife,  child  or  parent 
(unless  it  be  the  State  of  Georgia  as  its  statute  was  construed 
in  Reynolds  v.  BrUtow^  8upra\  nor  can  we  see  any  reason  for 
so  confining  it.  Provisions  of  this  character,  wherever  we 
have  found  them  in  the  statutes  of  other  States,  are  of  general 
application  to  the  wills  of  all  persons,  whoever  their  heirs  may 
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be.  In  Pennsylvania  the  act  of  1855  provides  that  "No 
estate,  real  or  personal,  shall  hereafter  bo  bequeathed,  de- 
vised or  conveyed  to  any  body  politic  or  to  any  person,  in 
trust  for  religious  or  charitable  uses,  except  the  same  be  done 
by  (ieed  or  will,  attested  by  two  credible  witnesses,  at  least 
one  calendar  month  before  the  decease  of  the  testator  or 
alienor,  and  all  dispositions  of  property  contrary  hereto  shall 
be  void,  and  go  to  the  residuary  legatee  or  devisee,  next  of 
kin  or  heirs,*'  etc. 

In  California  the  Pennsylvania  statute  is  adopted  in  sub- 
stantially the  same  language,  except  that,  instead  of  referring 
to  religious  or  charitable  uses,  it  refers  to  benevolent  or 
charitable  societies  and  to  charitable  uses,  and  restricts  the 
power  of  the  testator  to  giving  more  than  one-third  of  his 
estate  to  such  uses,  if  he  leaves  legal  heirs.  The  statute  of 
Georgia,  which  has  been  referred  to  and  which  was  construed 
in  Reynolds  v.  Bristow^  reads  as  follows  (Code  of  1882, 
§  2419) :  ''  No  person  leaving  a  wife  or  child,  or  descendants  of 
a  child,  shall  by  will  devise  more  than  one-third  of  his  estate 
to  any  charitable,  religious,  educational  or  civil  institution,  to 
the  exclusion  of  such  wife  or  child ;  and  in  all  cases  the  will 
containing  such  devise  shall  be  executed  at  least  ninety  days 
before  the  decease  of  the  testator,  or  such  devise  shall  be 
void." 

The  policy  and  purposes  of  the  statute  of  mortmain  are  de- 
clared by  Lord  Habdwicke,  in  AUy.'Oenl.  v.  Day  (1  Ves.  Sr. 
218),  to  have  been 

First,  To  prevent  the  locking  up  land  and  real  property 
from  being  aliened ;  and 

Second,  To  prevent  persons  in  their  last  moments  from 
being  imposed  on  to  give  away  their  real  estate  from  their 
families. 

Shelford  attributes  the  same  policy  and  object  to  the  act, 
enlarging  the  second  by  declaring  it  to  have  been  to  prevent 
testators  in  their  last  moments  from  being  imposed  upon  by 
mistaken  notions  of  religion,  in  giving  away  their  estates  from 
their  heirs  and  families.     (Shelford  on  Mortmain,  120.) 
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Judge  Story,  in  suggesting  the  enactment  of  similar  provis- 
ions in  this  country,  states  the  purpose  to  be  "  witli  a  view  to 
prevent  undue  influence  and  imposition  upon  pious  and 
feeble  minds  in  their  kst  moments,  and  to  check  an  unfor- 
tunate propensity  (which  is  sometimes  found  to  exist  under 
a  bigoted  fanaticism),  the  desire  to  acquire  fame  as  a  religious 
devotee  and  benefactor  at  the  expense  of  all  the  natural 
claims  of  blood,  and  parental  duty."  The  statutes  which 
have  been  enacted  in  this  State  on  the  subject  are  doubtless 
founded  on  the  policy  of  the  statute  of  mortmain,  and  if  the 
policy  of  that  statute  was  to  prevent  testators  from  being  im- 
posed on  to  give  away  their  estates  from  their  heirs  and  fam- 
ilies, it  is  impossible  to  assign  any  reason  for  limiting  that 
policy  to  testatbrs  leaving  a  wife,  child  or  parent.  The  statute 
itself  did  not  so  Umit  it,  but  on  the  contrary  the  preamble,  as 
has  been  seen,  speaks  of  improvident  aUenations  by  languishing 
and  dying  persons,  to  take  efEect  after  their  death,  to  the  dis- 
herison of  their  heirs.  .  Brothers  and  sisters,  nephews  and 
nieces  are  very  near  kindred  and  certainly  entitled  to  be  con- 
sidered in  guarding  against  undue  influence  over  a  testator, 
yet  not  only  they,  but  even  grandchildren  would,  on  the  theory 
of  the  appellants,  be  without  the  protection  of  the  statute. 
Those  standing  in  a  still  closer  relation  to  the  testator,  his  wife, 
children  and  parents,  receive  greater  and  especial  protection 
from  the  statute,  for  even  though  the  will  bo  made  more  than 
two  months  before  the  death  of  the  testator,  he  is  disabled 
from  devoting  to  charitable  purposes  more  than  one-fourth 
(and  by  the  act  of  1860,  one-half;  of  his  estate.  But  we  think 
that  the  two  months  clause  was  intended  to  protect,  not  only 
them,  but  all  the  heirs  and  kindred  of  the  testator,  and  even 
the  testator  himself,  against  the  influences  which  might  bo 
brought  to  bear  upon  him  in  his  last  moments,  and  the  mis- 
taken notions  which  might  govern  him,  and,  to  use  the  lan- 
guage of  the  opinion  of  the  surrogate,  ^^  his  inconsiderate  acts 
during  the  brief  interval  when  he  would  be  more  impressible 
to  the  idea  of  charitable  donation  as  a  means  of  tranquilizing 
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a  disturbed  conscience,  in  apprehension  of  a  speedy  dissolu- 
tion." 

Many  cases  may  occur  where  devises  and  bequests,  which 
are  free  from  all  imputation  of  imposition  or  undue  influence, 
mistaken  notions  of  religion,  improvidence,  vanity,  weakness, 
or  any  of  the  evils  at  which  it  is  said  that  the  statute  was 
aimed,  may  be  made  to  worthy  and  useful  religious  bodies  and 
charitable  institutions,  and  yet  be  invalidated  solely  by  the  cir- 
cumstance of  their  having  been  made  within  the  prescribed 
time.  When  such  instances  occur,  it  is  greatly  to  be  regretted 
that  the  pious  and  benevolent  intentions  of  the  testator  should 
be  frustrated,  and  that  the  intended  recipients  should  be  de- 
prived of  the  benefit  of  his  bounty.  But  it  is  beyond  the 
power  of  human  wisdom  to  frame  a  general  law  of  this  de- 
scription which  may  not  in  some  cases  so  operate  as  to  inflict 
hardship. 

A  separate  point  is  made  by  the  appellant,  "  The  Baptist 
Missionary  Convention  of  the  State  of  New  York,"  That 
appellant  is  not  organized  under  the  act  of  1848,  but  under  a 
special  charter,  and  claims  that  it  is  not  subject  to  the  provisions 
of  section  6  of  that  act.  Its  charter  has  been  several  times  re- 
newed, and  the  last  renewal  was  by  chapter  41  of  the  Laws  of 
1862.  Its  charter  contains  no  restriction  upon  its  right  to  take 
by  devise  or  bequest,  or  upon  the  power  of  testators  to  devise 
or  bequeath  to  it,  except  the  following :  "  The  corporation  shall 
have  authority  to  take  and  hold  by  gift,  bequest,  devise  or 
grant,  any  real  or  personal  property  subject  to  the  provisions 
of  law  relating  to  bequests  and  devises  to  religious  societies, 
and  to  use  and  dispose  of  the  same."  (Laws  of  1862,  chap. 
41,  §2.) 

The  appellant  concedes  that  this  section  subjects  it  to  the 
provisions  of  the  act  of  lS60(Lawsof  1860,  chap.  360),  because 
that  act  in  terms  names  "  religious  "  societies,  and  prohibits 
any  person  having  a  husband,  wife,  child  or  parent,  from  de- 
vising or  bequeathing  to  any  such  society  more  than  one-half 
of  its  estate,  but  it  contends  that  the  act  of  1848  does  not  men 
tion  religious  societies,  but  only  "  benevolent,  charitable,  seien 
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tiiic  and  missionary  societies/'  and  treats  of  devises  and  be- 
quests to  them  —  that  "religious  societies"  per  se  and  eo 
no?nine  are  recognized  by  our  statutes  as  something  separate 
and  distinct  from  any  or  either  of  those  named  in  the  act  of 
1848  (even  missionary  societies),  and  that  the  clause  in  its 
cliarter  subjecting  it  to  the  provisions  of  law  relating  to  be- 
quests and  devises  to  ^^  religious  societies,"  is  not  sufficient  to 
subject  it  to  section  6  of  the  Laws  of  1848. 

We  concur  with^the  General  Term  in  holding  that  a  mission- 
ary society  is  a  religious  society,  and  are  of  opinion  that  the 
clause  subjecting  the  appellant  to  the  provisions  of  law  relating 
to  devises  and  bequests  to  religious  societies,  is  sufficient  to  ex- 
tend to  it  all  provisions  on  the  subject  relating  to  any  kind  of 
religious  society,  and  that  consequently  section  6  of  the  act  of 
1848,  must  on  the  authority  of  Aerr  v.  Dot&ffherty  (79  N.  Y. 
327)  and  Lefevre  v.  Lefeore  (59  id.  434),  be  held  to  apply 
to  the  bequest  to  this  last-named  appellant. 

The  judgment  of  the  General  Term  should  be  affirmed,  with 
costs  to  the  respondents,  the  executors,  and  the  next  of  kin  to 
be  paid  out  of  the  estate. 

.All  concur. 

Judgment  affirmed. 


\^  em 
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/^l-  ^  JP       Where  the  oonBtruction  of  a  wi]l  is  neceasarj  to  detennine  qaestions  ariBing 

on  the  acooanting  of  the  ezecators,  the  surrogate  has  jurisdicUon  to 
1144  8761  P'^B  upon  the  oonBtruction ;  this  attaches  as  incident  to  the  proceeding. 

The  provision  of  the  Revised  Statutes  (1  R.  S.  728,  §  17)  declaring  that 
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"  where  a  remainder  shall  be  limited  on  more  than  two  succesBive  estates 
for  life,  all  the  life  estates  subsequent  to  those  of  the  two  persons  first 
entitled  thereto  shall  be  void,  and  upon  the  death  of  those  persons  the  re- 
mainder shall  take  effect/'  refers  only  to  vested,  not  to  contingent 
remainders,  and  executes  the  remainders  in  possession  only  in  favor  of 
BQch  ascertained  persons  as,  except  for  t]pie  void  life  estate,  would  under 
the  will  or  deed  be  entitled  to  the  immediate  possession. 
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Where,  therefore,  the  gift  ia  remainder  is  upon  a  contingency  which  has 
not  happened  at  the  time  of  the  death  of  the  second  life  tenant,  the  pro- 
vision does  not  apply,  and  the  gift  is  invalid. 

The  will  of  D  gave  his  real  estate  to  his  sisters  J.  and  C.  *'  daring  their 
respective  lives,*'  and  after  their  deaths  directed  it  to  be  sold  by  the 
ezecators,  the  proceeds  to  be  invested,  and  the  income  to  be  paid  by 
them  to  E.,  '*  daring  her  life,  and  at  her  death  the  principal  to  be  di- 
vided equally  between  any  children  she  may  leave  ;"  in  case  of  her  '*  not 
leaving  lawful  issue,  '*  the  principal  was  given  to  other  parties  named. 
The  two  sisters  named  and  E.  survived  the  testator.'  The  sisters  have 
since  died,  J.  dying  first,  and  thereafter  the  executors  sold  the  real  es- 
tate. B.  is  still  living  and  has  two  children.  On  final  accounting  of  the 
executors,  hM,  that  the  devise  to  the  testator's  sisters  vested  in  them 
a  life  estate  in  the  land  with  cross  remainders,  that  they  took  as  ten- 
ants in  common ,  not  as  joint  tenants  ;  each  taking  a  distinct  and  several 
freehold  for  life  in  one-half  of  the  farm ;  that  the  remainder  given  to 
the  children  of  E.  was  contingent;  that  upon  the  death  of  J.  and  the 
consequent  termination  of  her  life  estate,  a  second  life  estate  vested  in 
C,  and  upon  her  death  the  limit  of  the  statute,  as  to  that  share,  was 
reached,  the  third  life  estate  in  E.,  attempted  to  be  created,  was  void, 
and  as  the  remainder  could  not  then  take  effect,  because  it  could  not  be 
ascertained  until  the  death  of  E.,  who  would  be  entitled  to  take,  it  was 
void  and  the  title  to  the  undivided  half  of  the  land  descended  to  the  tes- 
tator's heirs  at  law,  subject  to  the  power  of  sale,  and  they  were  entitled 
to  one-half  the  proceeds  of  sale  and  to  the  subsequently  accruing  in- 
come;  but  that  the  devise  to  E.  was  valid  as  to  the  share  of  C,  as 
upon  her  death  but  one  life  estate  therein  had  run^  and^he  was  entitled 
to  the  income  from  one-half  the  proceeds  of  the  sale  during  life ;  also 
that  the  remainder,  as  to  this  share,  was  valid. 

It  is  no  objection  to  the  validity  of  a  remainder  in  fee  that  it  is  limited  in 
favor  of  p^ersons  not  in  being  when  the  limitation  is  created,  or  who  are  not 
ascertainable  until  ^the  termination  of  the  precedent  estate,  provided  the 
contingency  upon  which  it  depends  must  happen  within  or  not  beyond 
the  prescribed  period  for  the  vesting  of  estates. 

Where  the  precedent  or  particular  estate  is  given  to  several  persons  as  ten- 
ants in  common,  the  remainders  limited  upon  the  estates  of  part  of  the 
tenants  in  common  may  fail  without  affecting  the  remainders  limited 
upon  the  estates  of  the  others. 

(Argued  March  19,  1883 ;  decided  June  5,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  Becond  judicial  department,  entered  upon  an  order 
made  September  12,  1882,  which  aifirmed  a  decree  of  the  sur- 
rogate of  the  county  of  Dutchess,  made  upon  the  final  account- 
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ing  of  tlie  executors  of  the  will  of  Chauncey  Delevan, 
deceased.  ' 

Delevan  died  in  1864,  leaving  a  will,  by  which  he  gave  his 
real  estate,  consisting  of  a  farm  at  Fishkill,  to  his  sisters,  Jane 
and  Catharine,  "  during  their  respective  lives,"  and  after  their 
deaths  he  directed  it  to  be  sold  by  his  executors,  the  pro- 
ceeds to  be  invested  and  the  income  to  be  paid  by  them  to  his 
niece,  Elizabeth  Brinkerhoff,  daughter  of  his  sister  Betsey, 
**  during  her  life,  and  at  her  death  the  principal  to  be  divided 
equally  between  any  children  she  may  leave,  or  If  but  one 
such  child,  the  whole  to  be  paid  to  that  one."  But  should  said 
"  niece,  Elizabeth,  die,  not  leaving  lawful  issue,"  then  the  prin- 
cipal was  given  to  other  parties  named  in  the  will. 

The  two  sisters  of  the  testator,  Jane  and  Catharine,  survived 
him.  His  sister  Jane  died  in  1865,  and  his  sister  Catharine  in 
1867.  His  niece,  Elizabeth  Brinkerhoff,  also  survived  him 
and  is  still  living.  She  has  two  children,  but  it  does  not  appear 
when  she  was  married  or  whether  the  children  were  born  before 
or  after  the  death  of  the  testator's  sisters,  Jane  and  Catharine. 
The  executors,  on  tlie  8th  day  of  February,  1868,  sold  the 
farm,  the  net  proceeds  being  $19,617.  They  invested  the  pro- 
ceeds of  the  sale,  and  thereafter  paid  the  net  income  thereof, 
so  far  as  received  up  to  the  time  of  the  accounting,  to  the  tes- 
tator's niece,  Elizabeth  Bartow  (formerly  Brinkerhoff),  and 
they  now  have  in  their  hands  the  principal  of  the  fund.  On 
the  15th  of  June,  1881,  the  executors  applied  to  the  surrogate 
for  a  final  accounting,  and  a  citation  was  issued  and  served  on 
all  the  parties  interested.  The  appellants,  who  are  some  of 
the  heirs  at  law,  appeared  on  the  accounting  and  objected  to 
the  credits  in  the  account  to  the  executors  for  income  paid  to 
Mrs.  Bartow,  on  the  ground  that  the  provision  in  the  will  di- 
recting the  executors  to  pay  the  income  from  the  sale  of  the 
farm  to  her  was  void,  and  that  the  estate  of  the  testator 
descended,  on  his  death,  to  his  heirs  at  law,  as  in  case  of  intes- 
tacy. The  surrogate  declined  to  pass  upon  the  construction  of 
the  will  for  want  of  jurisdiction,  and  made  a  decree,  allowing 
the  accounts  as  presented.     The  General  Term,  on  appeal, 
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afBrmed  the  decree  on  the  ground  that,  assuming  that  the  life 
estate  given  to  Mrs.  Bartow  was  invalid,  the  only  consequence 
would  be  that  the  remainder  to  her  children  vested  immedi- 
ately on  the  death  of  the  testator's  sisters,  Jane  and  Catharine, 
and  that,  therefore,  the  appellants  had  no  interest  in  the  dis- 
position of  the  income. 

Thomas  Nelson  for  appellants.  The  clause  of  the  will  of  the 
testator  making  Elizabeth  Bartow,  during  her  life,  the  beneficiary 
of  the  income  of  the  proceeds  of  the  sale  of  the  real  estate 
and  the  limitation  of  the  estate  over,  at  her  death,  to  her  chil- 
dren is  void,  being  in  violation  of  the  statute  against  perpetui- 
ties. (1  K.  S.  723,  §§  14,  15  ;  Arnory  v.  Lord,  5  Seld.  404.) 
It  makes  no  difference  that  there  are  two  life  estates  in  the 
land  and  one  life  estate  in  the  proceeds  of  the  sale  of  tlie  land. 
(Savage  v.  Bumhaniy  17  N.  Y.  572.)  Eemainders  limited 
upon  a  limitation  which  suspends  the  power  of  alienation  for 
more  than  two  lives  in  being  at  the  death  of  the  testator  are 
void.  {DeBarante  v.  OoU,  6  Barb.  492  ;  Vail  v.  VaU,  7  id, 
241 ;  McSorley  v.  Wilson,  4  Sandf.  Ch.  515  ;  Hone^  ExWs  v. 
Van  Schaick,  20  Wend.  564  ;  Knox  v.  Jones,  47  N.  Y.  397, 
398  ;  Smith  v,  Edwards,  88  id.  92  ;  Chipman  v.  Montgomery, 
63  id.  233 ;  Woodruff  v.  Cook,  61  id.  641 ;  SchetOer  v.  Smith, 
41  id.  347.) 

Milton  A,  Fowler  for  guardian  ad  litem,  et  al,,  respondents. 
The  decision  of  the  surrogate  that  he  had  no  jurisdiction  to 
determine  the  validity  or  invalidity  of  a  trust  was  erroneous. 
{liiggs  v.  Gragg,  89  N.  Y.  479.)  The  gift  of  the  use  and  oc- 
cupation of  testator's  farm  to  his  two  sisters  during  their 
respective  lives  was  valid,  however  the  gift  of  the  use  of  the 
proceeds  to  testator's  niece  may  be  determined  to  have  been. 
(  Woodruff  V.  Cook,  61  N.  Y.  638.)  The  remainder  of  the 
estate,  whether  it  be  in  the  land  or  its  proceeds,  vested  on  the 
death  of  the  testator,  Cliauncey  Delevan,  in  the  children  of 
his  niece,  Elizabeth  Bartow,  whether  such  children  were  bom 
or  unborn.     (LiviTigston  v.  Oresne,  52  N.  Y»  118  ;  Acker-man 
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V.  Gorton^  67  id.  63 ;  Mona/nque  v..  Monarque^  80  id.  321  ; 
Ha/rriaon  v.  HarriBon^  36  id.  543  ;  Smith  v.  £dward8y  88  id. 
92  ;  29  id.  89,  75.) 

Thomas  J,  Swift  for  exccDtors,  respondents.  The  tnisteea 
and  executors  cannot  be  held  to  the  exercise  of  greater  fore- 
thought than  that  of  a  man  of  ordinary  prudence  at  that  time 
and  under  the  circumstances.  {MoGdbe  v.  Fmoler^  34  N.  T. 
818  ;  Ormidon  v.  OlcoU,  84  id.  339  ;  Zansing  v.  Lcmsing,  45 
Barb.  182.) 

Andrews,  J.  The  surrogate  erred  in  declining  to  entertain 
jurisdiction  to  construe  the  will.  The  construction  of  the  will 
was  necessary  to  determine  the  questions  arising  on  the  ac- 
counting, and  in  such  a  case  jurisdiction  to  construe  a  will 
attaches  as  incident  to  that  proceeding.  {Riggs  v.  Cragg^ 
89  N.  T.  479 ;  In  re  Verplanck,  91  id.  439.)  It  becomes 
necessary,  therefore,  in  deciding  this  appeal,  to  consider  the 
dispositions  of  the  real  estate  made  by  the  testator,  and  to  de- 
termine as  to  their  validity. 

It  is  claimed  on  the  part  of  the  appellants  that  by  the  will 
three  successive  life  estates  were  created  in  the  testator's  farm, 
viz.,  one  to  continue  during  the  joint  lives  of  the  testator^s 
sisters,  Jane  and  Catharine,  another  for  the  life  of  the  survivor, 
and  a  third  in  the  proceeds  for  the  life  of  Elizabeth  Brinker- 
lioff.  If  this  claim  is  well  founded  it  is,  we  think,  impossible 
to  resist  the  conclusion  that  both  the  life  estate  given  to  the 
testator's  niece,  Elizabeth  Brinkerhoff,  and  the  remainder  to 
her  children,  are  void,  the  life  estate  by  force  of  the  express 
terms  of  section  17  of  the  article  of  the  Revised  Statutes  re- 
lating to  the  creation  and  division  of  estates,  and  the  remain- 
dor  because  it  suspends  the  power  of  alienation  beyond  the 
period  allowed  by  law.  How  far  the  claim  of  the  appellants 
can  be  sustained  will  be  now  considered. 

It  is  provided  by  the  seventeenth  section  of  the  article  of  the 
Revised  Statutes,  before  referred  to,  tliat  ^'  successive  estates  for 
life  shall  not  be  limited  unless  to  persons  in  being  at  the  crea- 
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lion  thereof ;  and  where  a  remainder  shall  be  limited  on  more 
than  two  saccessive  estates  for  life  all  the  life  estates  subse- 
qaent  to  those  of  the  two  persons  first  entitled  thereto  shall  be 
void,  and  upon  the  death  of  those  persons  the  remainder  shall 
take  efEect  in  the  same  manner  as  if  no  other  life  estates  had 
been  created."  (1  R.  S.  723,  §  17.)  The  prohibition  against 
the  creation  of  more  than  two  successive  life  estates  in  the 
same  property  has  no  necessary  connection  with  the  law  of 
perpetuities.  There  is  no  suspense  of  the  power  of  alienation 
of  land  by  the  creation  of  successive  life  estates  therein  unless 
they  are  contingent.  Any  number  of  successive  vested  life 
estates  may  be  created  without  violating  the  statute  of  perpe- 
tuities. The  prohibition  against  creating  more  than  two  suc- 
cessive life  estates  in  the  same  property  applies  to  such  estates, 
whether  vested  or  contingent.  The  policy  of  the  prohibition, 
where  applied  to  vested  and  therefore  alienable  interests,  need 
not  be  considered.  It  is  sufficient  to  say  that  it  waa  regarded 
by  the  legislature  as  not  imposing  an  undue  restraint  upon  the 
owner  of  property,  and  the  provision  is  in  harmony  witli  the 
general  rule  prescribing  tlie  period  during  which  the  power  of 
alienation  of  land  may  be  suspended,  viz.,  two  lives  in  being 
at  the  creation  of  the  estate.  The  statute,  however,  does  not 
avoid  the  whole  limitation  where  more  than  two  successive  life 
estates  are  limited.  It  permits  the  first  two  t.o  take  effect, 
avoiding  those  only  which  are  in  excess  of  the  permitted 
number. 

So  also  the  seventeenth  section  preserves  a  remainder  limited 
on  more  than  two  successive  estates  for  life.  But  we  apprehend 
that  the  section  must  be  construed  as  referring  to  vested,  and 
not  to  contingent  remainders.  It  cannot  in  reason,  or  by  its 
true  construction,  be  held  to  apply  to  the  latter.  Where  the 
right  of  the  remainderman  is  vested,  and  tlie  right  of  posses-* 
sion  only  is  postponed,  the  statute,  in  case  of  three  or  more 
precedent  estates  for  life,  accelerates  the  period  fixed  by  the 
will  or  deed  for  the  vesting  of  the  remainder  in  possession, 
and  vests  it  immediately  upon  the  termination  of  the  two  es* 
tates  for  life  first  created.     The  statute  so  far  overrides  thQ 
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precise  intention  of  the  grantor  or  testator,  as  expressed  in  the 
will  or  deed,  but  as  the  possession  in  the  remainderman  was 
postponed,  presumably  for  the  purpose  of  allowing  an  inter* 
mediate  life  estate  to  run,  and  that  purpose  being  defeated  by 
section  17,  the  statute,  by  accelerating  tlie  remainder,  gives 
effect  as  near  as  may  be  to  the  intention  of  the  creator  of  the 
estate.  But  where  the  gift  in  remainder  is  upon  a  contingency, 
which  has  not  happened  at  the  time  of  the  death  of  the  second 
life  tenant,  so  that  it  cannot  then  be  known  who  will  be  enti- 
tled in  remainder  according  to  the  terms  of  the  instrument 
creating  the  estate,  the  statute,  we  conceive,  can  have  no  appli- 
cation. 

The  constniction  that  section  17  applies  only  to  vested  .re- 
mainders, is  moreover,  sufficiently  plain  upon  its  language. 
The  remainder,  the  section  says,  is  to  take  effect  in  the  same 
manner  as  if  no  other  life  estate  had  been  created.  Where 
the  remainder  was  contingent  when  the  hfe  estate  commenced, 
and  remains  so  at  the  death  of  the  tenant  of  the  second  life 
estate,  it  would  not  vest,  although  no  other  life  estate  had  been 
created,  and  the  statute  gives  effect  to  remainders  only  in  the 
same  manner  as  if  limited  upon  two  life  estates  instead  of 
three.  It  is  plain  we  think  that  the  statute  only  executes  the 
remainder  in  possession  in  favor  of  such  ascertained  persons  as, 
except  for  the  void  life  estate,  would  under  the  terms  of  the 
will  or  deed,  be  entitled  to  the  immediate  possession.  (See 
Xnox  V.  Jones,  47  N.  Y.  397  ;  Smith  v.  Mwards,  88  id.  104.) 

We  are  now  prepared  to  consider  the  nature  and  character 
of  the  several  estates  for  life,  and  in  remainder,  created  by  the 
will.  We  are  of  opinion  that  by  the  true  construction  of  the 
will,  the  devise  to  the  testator's  sisters,  Jane  and  Catliarine, 
vested  in  them  a  life  estate  in  the  farm  as  tenants  in  common, 
with  cross-remainders.  That  they  took  the  estate  devised,  as 
tenants  in  common,  is  declared  by  the  express  language  of  the 
statute.  The  statute  declares  that  "  every  estate  granted  or 
devised  to  two  or  more  persons  in  their  own  right,  shall  be  a 
tenancy  in  common,  unless  expressly  declared  to  be  a  joint 
tenancy."     (1  R.  S.  727,  §  44.)      By  the   common  law    a 
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grant  or  devise  to  two  or  more  persons,  without  more,  created 
a  joint  tenancy.  {LorUlard  v.  Coster^  5  Paige,  228.)  This  rule 
of  the  common  law  was  abrogated  by  the  legislature  at  an 
early  period  (1  Green.  Laws,  207,  §  6),  and  the  rule  as  then  en- 
acted, and  re-enacted  in  the  Revised  Statutes,  has  ever  since  been 
the  law  of  this  State.  It  was  said  by  Nelson,  J.,  in  his  opinion 
in  the  Court  of  Errors,  in  the  case  last  cited,  that  in  order  to 
create  an  estate  in  joint  tenancy,  since  the  Revised  Statutes,  it 
was  not  necessary  that  the  wotAa  joint  tenancy  should  be  used, 
but  that  any  other  expression  clearly  imputing  such  an  intent, 
would  be  sufficient.  {Coster  v,  LorHLard^  14  Wend.  342.)  In 
that  case  the  real  estate  of  the  testator  was  devised  to  his  brother 
and  twelve  nephews  and  nieces  in  trust  to  pay  over  and  divide 
the  rents  and  profits  of  his  real  estate  "  to  and  among  the  twelve 
nephews  and  nieces  during  their  natural  lives,  and  to  the  sur- 
vivor and  survivors  of  tliem  equally,  to  be  di^^ded  between 
them,  share  and  share  alike,"  and  Judge  Nelson  was  of 
opinion  that  this  language  created  a  joint  tenancy  in  the  bene- 
ficiaries, basing  his  opinion  upon  the  words  of  survivorship  in 
the  will,  the  right  of  survivorship  being  the  principal  incident 
of  that  estate.  (4  Kent,  360.)  The  chancellor  held,  when 
the  case  was  before  him,  that  the  interests  of  the  nephews 
and  nieces  was  in  the  nature  of  a  tenancy  in  common  for 
life,  with  cross  remainders.  (5  Paige,  229.)  It  is  not 
material  to  consider  what  view  of  the  limitation  in  that 
case  was  the  correct  one.  In  this  case  there  are  no  words  of 
survivorship,  and  no  words  from  which  the  intention  to  create 
a  joint  tenancy  in  the  estate  devised  to  the  two  sisters  clearly 
appears,  and  nothing  short  of  this  at  least  will  satisfy  the 
language  of  the  statute.  But  it  was  manifestly  the  intention 
of  the  testator  that  the  survivor  of  the  two  sisters  should  suo- 
ceed  for  life  to  the  interest  of  the  sister  first  dying.  The 
testator  gives  to  the  two  sisters  the  use  and  occupation  of  the 
farm  during  their  respective  lives,  and  the  intent  that  the  sur- 
viving sister  should  have  the  use  of  the  whole  farm  after  the 
death  of  the  other  is  clearly  indicated  by  the  restriction  of  the 
power  vested  in  the  executors  to  sell  the  farm,  to  a  sale  to  be 
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made  "after  the  decease  of  my  sisters,  Jane  and  Catharine,*' 
and  a  sale  before  that  time  would  have  been  unauthorized.  But 
the  purpose  of  the  testator,  that  his  surviving  sister  should  enjoy 
the  whole  estate  after  the  death  of  the  other,  can  be  accom- 
plished without  constniing  the  original  estate  in  the  two  as  a 
joint  tenancy.  There  seems  to  be  no  objection  to  a  limitation 
to  two  as  tenants  in  common  for  life,  and  of  the  share  of  the 
one  first  dying  to  the  survivor  for  life.  j[See  cases  cited  by 
Nelson,  J.,  14  Wend.  338,  et  seq.)  The  raising  of  cross 
remainders  by  implication  is  not  unusual,  and  where  such  an 
implication  is  justified  by  the  language  of  the  will  and  will 
accomplish  the  purpose  of  the  testator,  it  is  the  duty  of  the 
court  BO  to  construe  the  will  as  to  give  effect  both  to  the 
statute  and  to  his  intention.    (1 R.  S.  748,  §  2.) 

The  remainder  given  to  the  children  of  the  testator's  niece  Eliz- 
abeth is  contingent,  both  within  the  rule  of  the  statute  and  of 
the  common  law.  It  is  inferable  from  the  facts  stated  that  no 
children  of  the  testator's  niece  were  born  until  after  his 
death,  nor,  so  far  as  appears,  until  after  the  death  of 
his  two  sisters.  The  remainder  is  limited  to  any  children 
of  the  testator's  niece,  which  "  she  may  leave,"  and  the  gift  over 
takes  effect  in  case  of  her  death,  "not  leaving  lawful  issue." 
The  remainder  is  not  to  the  children  of  the  testator's  niece,  as  a 
class,  but  to  such  children  as  she  may  leave  at  her  death.  The 
children  now  living  may  not  survive  their  mother,  and  whetlier 
they  will  ever  be  entitled  to  take  under  the  will  depends  upon 
that  contingency,  and  whether  any  of  her  present  children  will 
survive  her  cannot,  of  course,  be  known  until  her  death.  This 
brings  the  remainder  precisely  within  the  statute  definition  of 
a  contingent  estate,  which  declares  that  future  estates  ai-e  con- 
tingent whilst  the  person  to  whom,  or  the  event  upon  which 
they  are  limited  to  take  effect,  remains  uncertain,  and  within 
the  fourth  class  of  contingent  remainders  mentioned  by  Mr. 
Fearne.  (1  R.  S.  723,  §  13 ;  Fearne  on  Contingent  Remainders, 
9.)  In  this  case  the  remainder,  when  created,  depended  upon 
a  double  contingency,  viz.:  the  birth  of  cliildren  to  the  testator's 
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niece  and  their  survivorship  of  the  mother.  One  of  these  con- 
tingencies has  happened,  the  other  is  still  uncertain.  That 
the  remainder  in  this  case  is  contingent,  is,  we  think,  settled 
by  decisions  in  this  State  upon  similar  language,  in  cases 
arising  since  the  Kevised  Statutes.  {In  re  liyder^  11  Paige, 
185 ;  Savage  v.  Bumham^  17  N.  Y,  571 ;  Ca/rmichael  v. 
Carmichael^  4  Keyes,  346.) 

Having  thus  ascertaiDed  the  nature  of  the  estates  for  life 
and  in  remainder  given  by  the  will,  it  only  remains  to  apply 
the  test  of  the  statute  to  determine  their  validity.  The  law 
permits,  as  we  have  seen,  the  creation  of  only  two  successive 
estates  in  the  same  property.  The  two  sisters  of  the  testator 
took,  as  we  have  held,  an  estate  in  the  farm  as  tenants  in  com- 
mon with  cross  remainders  for  life.  The  life  estate  of  his 
sister  Jane,  who  first  died,  terminated  on  her  death,  and  her 
enjoyment  constituted  one  life  estate  in  her  share.  A  second 
liie  estate  in  that  share  then  vested  in  her  sister  Catharine,  and 
was  spent  at  her  death.  The  limit  of  the  statute  as  to  that 
share  was  then  reached,  and  no  subsequent  life  estate  therein 
could  be  limited  either  in  the  land  or  the  proceeds.  The  third 
life  estate  in  the  proceeds  of  that  share  attempted  to  be  created 
in  the  testator's  niece  Elizabeth  was  therefore  void,  and  the 
corpus  oi  the  share  vested  in  the  children  of  Elizabeth  then 
living  by  force  of  the  gift  in  remainder,  and  the  seventeenth 
section  of  the  statute,  or  descended  on  the  death  of  the  testa- 
tor's sister  Jane  to .  the  testator's  heirs  at  law,  as  in  case  of 
intestacy.  The  remainder  could  not  take  effect  for  the  reason 
that  it  was  contingent,  and  the  remaindermen  were  not 
ascertained,  and  could  not  be  until  the  death  of  the  testa- 
tor's niece.  The  other  alternative  alone  remained,  viz. :  the 
devolution  of  the  title  in  the  undivided  half  of  the  farm  upon 
the  testator's  heirs,  subject  to  the  power  of  sale  vested  in  the 
executors.  The  result,  therefore,  is  that  there  was  no  valid 
disposition  of  the  fee  in  the  undivided  half  of  the  farm,  and 
it  descended  to  the  testator's  heirs,  who,  upon  the  sale  under 
the  power,  became  entitled  to  one-half  of  the  proceeds  of  the 
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sale,  and  consequently  to  the  subsequently  accruing  income 
therefrom. 

But  the  devise  to  the  testator's  niece  of  a  life  estate  in  the 
proceeds  of  the  farm,  with  remainder  to  her  children,  though 
void  as  to  the  share  devised  for  life  to  the  testator's  sister  Jane 
was,  nevertheless,  valid  as  to  the  share  of  his  sister  Catharine. 
When  his  sister  Catharine  died,  but  one  life  estate  in  her 
original  share  had  run.  On  the  death  of  the  testator  she  took 
a  distinct  and  several  freehold  estate  for  life  in  one-half  of  the 
farm,  although  her  particular  share  was  not  set  off  or  parti- 
tioned, and  of  that  share,  though  undivided,  she  was  solely 
and  severally  seized.  (1  Co.  Litt.  875 ;  4  Kent,  368 ;  CoUiimb 
V.  lieadj  24  N.  Y.  505.)  There  was  no  devolution  of  her 
share  upon  her  sister,  for  the  plain  reason  that  her  sister  first 
died.  There  was,  therefore,  no  objection  to  a  limitation  of  an 
additional  life  estate  in  the  share  of  tho  one  of  the  testator's 
two  sisters  who  should  survive,  for  this  would  be  simply  giving 
a  second  life  estate  in  that  share ;  and  as  it  is  the  duty  of  a 
court  to  carry  out  the  intention  of  a  testator  so  far  as  is  consist- 
ent with  the  rules  of  law,  wo  think  the  devise  to  the  testator's 
niece  Elizabeth  for  life  should  be  held  valid  to  the  extent  of 
entitling  her  to  the  income  from  the  half  of  the  proceeds  of 
the  sale  of  the  farm.  The  validity  of  the  remainder  as  to  this 
share  may  also,  we  think,  be  sustained.  Whether  we  regard 
the  limitation  as  one  of  real  or  personal  property,  the  absolute 
title  will  vest  at  the  expiration  of  two  life  estates,  viz. :  the 
life  estates  of  the  testator's  sister  Catharine,  and  of  his  niece 
Elizabeth.  The  death  of  the  latter  will  point  out  and  ascer- 
tain the  persons  entitled  in  remainder,  and  this  satisfies  the 
statute. 

It  is  no  objection  to  the  validity  of  a  remainder  in  fee  that 
it  is  limited  in  favor  of  persons  not  in  being  when  the  limita- 
tion is  created,  or  not  ascertainable  until  the  termination  of  a 
precedent  estate,  provided  only  that  the  contingency  upon  which 
the  remainder  depends  must  happen  within,  or  not  beyond  the 
termination  of  the  prescribed  period  for  the  vesting  of  estates. 
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{GUmcm  v.  Reddirigton^  24  N.  Y.  9 ;  Manice  v.  Manice^  43 
id.  303.) 

The  question  as  to  whether  the  remainder  can  be  sustained 
as  to  the  share  of  the  sister  of  the  testator,  last  dying,  in  view 
of  the  statute  of  perpetuities,  is  in  one  aspect  a  novel  one. 
It  is  apparent  that  the  power  of  alienation  was  suspended  by 
the  contingent  limitation  in  remainder,  and  such  suspense 
could  not  lawfully  exceed  two  lives,  and  in  a  single  case,  a 
minority  in  addition.  There  was,  under  tlie  will,  a  limitation 
for  three  lives  as  to  the  share  of  one  of  the  two  sisters  of  the 
testator,  but  upon  which  share  that  limitation  would  operate, 
could  not  be  known  until  one  of  the  sisters  should  die,  and 
that  event  would  render  it  certain  that  the  unlawful  limitation 
in  remainder,  was  of  the  share  of  the  sister  so  first  dying.  The 
question  therefore  arises,  whether  it  wholly  defeats  the  re- 
mainder, that  it  could  not  be  ascertained,  until  one  life  estate 
was  spent,  which  of  the  shares  would  be  unlawfully  suspended. 
We  perceive  no  good  reason  why  such  a  result  would  follow. 
The  rule  is  well  settled  that  where  by  the  terms  of  the  instru- 
ment creating  an  estate,  there  may  be  an  unlawful  suspension 
of  the  power  of  alienation,  the  limitation  is  void,  although  it 
turns  out  by  a  subsequent  event,  as  by  the  falling  in  of  a  life, 
no  actual  suspension  beyond  the  prescribed  period,  would  take 
^lace.  {Ilawley  v.  Jamea^  16  Wend.  121.)  But  this  rule  relates 
to  cases  where,  if  the  limitations  take  effect,  in  their  order,  as 
contemplated  by  the  grantor  or  devisor,  some  of  the  estates 
limited  will  not  vest  within  the  prescribed  period,  and  they  are 
cut  off  as  too  remote,  although  it  may  happen  that  the  estates 
so  cut  off,  would,  by  events  subsequently  happening,  take 
effect  withyi  two  lives. 

The  case  here  is  not,  we  think,  within  this  principle.  In 
the  one  case  the  vice  affects  the  whole  limitation,  and  in  the 
other,  the  limitation  of  a  part  only  of  the  property  devised, 
the  only  uncertainty  being  as  to  the  part  the  title  of  which 
will  be  unlawfully  suspended,  and  this  will  be  ascertained 
within  the  period  of  a  single  life.  Where  the  precedent  or 
particular  estate  is  given  to  several  persons  as  tenants  in  com- 
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mon,  the  remamdci*s  limited  upon  the  estateB  of  a  part  of  the 
tenants  in  common,  may  fail,  without  aflfecting  the  remainders 
limited  upon  the  estates  of  the  others.  (Fearno  on  Rem.  193 ; 
Hawley  v.  JameSy  supra.)  We  think,  therefore,  the  unlawful 
suspension  under  the  will  in  question,  afiected  only  the  share 
of  the  estate  given  for  life  to  the  testator's  sister  Jane. 

For  these  reasons,  the  judgment  of  the  General  Term  and 
the  decree  of  the  surrogate  should  be  reversed,  and  the  case 
remitted  to  the  surrogate  to  take  the  accounting  upon  the  prin- 
ciples stated  in  this  opinion. 

All  concur,  except  Buoeb,  Oh.  J.,  not  voting. 

Judgment  accordingly. 


The  People  of  the  State  of  New  Tobk,  Bespondent,  v. 
The  Albany  Insurance  Company,  Appellant. 

The  acts  providing  for  the  taxation  of  the  franchises  of  certain  corporations 
and  associations  (Chap.  542,  Laws  of  1880,  as  amended  by  chap.  361, 
Laws  of  1881)  are  prospective  in  their  character ;  the  tax  thereby  im« 
posed  is  not  for  the  past,  bat  for  the  future  enjoyment  of  the  franchises, 
and  the  amount  of  the  dividends  made  or  declared  during  the  year  are 
made  simply  the  measure  of  the  annual  value  of  the  franchises. 

Defendant,  a  corporation,  taxable  under  said  act,  and  having  a  capital  of 
$200,000,  in  January,  1881,  declared  a  dividend  of  six  and  one-fourth  per 
cent  from  the  earnings  and  profits  of  the  company  for  the  current  year. 
In  February,  1880,  having  on  band  a  large  surplus  fund,  aU  of  which 
had  been  earned  and  acquired  before  January  1, 1880,  and  in  contempla- 
tion  of  the  expiration  of  its  charter,  which  would  take  place  in  June,  1880, 
it  was  resolved  by  the  company  that  $100,000  should  be  taken  from  such 
surplus  and  paid  to  and  divided  among  its  stockholders,  and  it  was  at 
the  same  time  resolved  that  the  charter  should  be  extended.  Upon 
a  case  submitted  under  the  Code  of  Civil  Procedure  (§  1279),  hdd^ 
that  this  division,  even  if  a  dividend  within  the  letter,  was  not  such 
within  the  meaning  or  for  the  purposes  of  the  act ;  that  the  accumulsr 
tion  of  earnings  was  no  measure  of  the  value  of  the  enjoyment  of  the 
franchises  during  the  year  1880  or  1881,  and  was  not  within  the  contem. 
plation  of.  the  f  ramers  of  the  act ;  and  that  the  eorporation  was  not  liable 
to  taxation  thereon. 

It  ieema  that  should  a  corporation,  for  the  purpose  of  evading  taxation  iin- 
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der  the  act,  divide  six  per  cent  or  more,  but  leas  than  its  actual  earning^ 
in  any  one  year  after  the  passage  of  said  act,  and  thus  create  a  BurpluSj 
the  division  of  such  surplus  in  a  subsequent  year  may  be  treated  as  a 
dividend  within  the  act. 

(Argued  March  90, 1883 ;  decided  June  5, 1883.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  February  3,  1883,  which  directed  judgment  in  favor  of 
plaintiff,  upon  a  case  submitted  under  section  1279  of  the  Code 
of  Civil  Procedure. 

The  questions  submitted  were  whether  any,  and  if  so,  what 
amount  of  tax  the  defendant  was  liable  to  pay,  for  the  current 
year  ending  November  1, 1881,  under  the  act  chapter  542,  Laws 
of  1880,  as  amended  by  chapter  3*>1,  Laws  of  1881. 

The  facts  stated  in  the  case  submitted,  so  far  as  material,  are 
set  forth  in  the  opinion. 

Leonard  G.  Hun  for  appellant.  The  return  to  and  division 
among  the  stockholders  of  the  appellant  of  the  $100,000  taken 
from  its  surplus  fund  in  contemplation  of  the  termination  of 
its  corporate  existence  was  not  the  making  or  declaring  of  a 
dividend  within  the  meaning  of  those  terms  as  used  in  section 
3  of  the  act  of  1881  (Chap.  361).  {Lockart  v,  Yan  AUtyTie,  31 
Mich.  70;  Traft  v.  IlaHfard,  etc.,  IL  It,  Co,,  8  R.  I.  310; 
AUy.'Ge7il  v.  State  Rk,  1  Div.  &  B.  Eq.  545.) 

Leslie  W.  liv^aelly  attorney-general,  for  respondent.  The 
distribution  of  the  surplus  funds  of  the  company  was  a  divi- 
dend in  the  full  sense  of  tlie  term.  (Burroughs  on  Taxation, 
160 ;  Lehigh  Iron  Co,  v.  Cormnonwealthy  5  P.  F.  Smith,  448.) 

Kapallo,  J.  The  only  question  in  this  case  which  remains 
open,  in  view  of  our  recent  decisions,  is  whether  the  $100,000 
divided  among  the  stockholders  of  the  defendant  in  Feb- 
niary,  1881,  was  a  dividend  made  or  declared  during  the  year 
ending  November  1,  1881,  within  the  intent  and  meaning  of 
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thoso  words,  as  used  in  section  3  of  chapter  361  of  the  Laws 
of  1881. 

It  appears  from  the  agreed  statement  of  facts,  and  the  report 
thereto  attached,  that  the  capital  of  the  company  was  $200,000  ; 
that  on  the  30th  of  June,  1880,  it  had  a  surphis  fund  of  $179,- 
437.16,  being  an  accumulation  of  past  earnings ;  that  on  the 
1st  of  January,  1881,  this  fund  liad  increased  to  $201,942.64; 
that  the  charter  of  the  company  was  to  expire  by  lapse  of  time 
in  June,  1881 ;  that  in  January,  1881,  the  company  declared  a 
dividend  of  $12,500,  being  six  and  a  quarter  per  cent  on  its 
capital  stock,  and  that  in  February,  1881,  it  was  resolved  that 
the  sum  of  $100,000  should  be  taken  from  its  surplus  fund  and 
paid  to  and  divided  among  the  stockholders.  It  is  admitted 
that  such  division  was  made  in  contemplation  of  the  expiration 
of  the  company's  charter,  it  being  at  the  same  time  resolved 
that  such  charter  should  be  extended.  It  is  further  admitted 
in  the  statement  of  facts  that  the  whole  of  the  said  $lo0,0008o 
paid  to  and  divided  among  the  stockholders  was  earned  and 
acquired  by  the  said  company  before  the  Ist  of  January,  1880, 
and  was  the  result  of  the  accumulation  of  the  profits  of  the 
company  for  several  years  prior  to  that  time,  and  that  the 
dividend  of  six  and  one-quarter  per  cent  declared  in  January, 
1881,  was  paid  from  the  earnings  and  profits  of  the  company 
for  the  current  year,  and  was  the  only  one  so  declared  or  made 
in  the  year  beginning  November  1,  1880. 

The  tax  sought  to  be  recovered  is  computed  on  the  basis  of 
dividends  having  been  made  or  declared  during  the  year  ending 
November  1,  1881,  to  the  amount  of  fifty-six  and.  one-quarter 
per  cent  on  the  par  value  of  the  stock  of  the  company. 

As  we  have  held  in  the  tax  cases  lately  decided,  the  tax  in 
question  is  not  upon  the  dividends  declared,  nor  npon  the  prop- 
erty of  the  company,  but  upon  its  franchise  of  carrying  on  busi- 
ness as  a  corporation.  Former  laws  provided  for  the  taxation 
of  the  property  of  corporations,  but  this  tax  npon  iheir  fran- 
chise was  a  new  tax  first  created  by  chapter  542  of  the  Laws  of 
1880,  of  which  the  act  of  1881  is  an  amendment.  These  acts 
are  prospective  in  their  operation,  and  the  tax  thereby  imposed 
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is  payable  animally,  not  for  the  past,  bat  for  the  future  enjoy- 
ment of  the  franchise.  The  f raraers  of  the  act  had  to  solve  the 
problem  of  ascertaining  the  value  of  such  enjoyment,  and  for 
that  purpose  alone  was  reference  made  to  dividends.  *  The  act 
provides  that  every  corporation  (with  certain  exceptions)  shall 
pay  annually  into  the  treasury  of  the  State,  a  tax  upon  its  cor- 
porate franchise,  to  be  computed  as  follows :  If  the  dividend 
or  dividends  made  or  declared  by  such  corporation,  etc.,  during 
any  year  ending  with  the  first  day  of  November,  amount  to  six 
or  more  than  six  per  centum  upon  the  par  value  of  its  stock, 
then  the  tax  to  be  at  the  rate  of  one-quarter  mill  on  the  capital 
stock  for  each  one  per  centum  of  dividends  so  made  or  declared ; 
or,  if  no  dividends  be  made  or  declared ;  or,  if  the  dividends  made 
or  declared  do  not  amount  to  six  per  centum  upon  the  par  value 
of  the  capital  stock,  then  the  tax  to  be  at  the  rate  of  one  and 
one-half  mill  upon  each  dollar  of  the  valuation  of  the  said 
capital  stock,  etc. 

The  amount  of  dividends  made  or  declared  during  the  year 
are  thus  made  simply  the  measure  of  the  annual  value  of  the 
franchise  upon  which  the  tax  is  to  be  annually  paid.  As  divi- 
dends can  be  legally  made  only  out  of  earnings  or  profits,  and 
cannot  be  made  out  of  capital,  they  are  assumed  to  approximate 
as  nearly  as  practicable  the  just  measure  of  the  tax  which  should 
be  imposed  upon  the  corporation  for  the  enjoyment  of  its  fran- 
chise. Should  a  corporation  earning  six  per  cent  or  more  with- 
hold all  dividends  or  pay  less  than  six  per  cent  and  accumulate 
its  eaiiiings,  or  employ  them  as  capital  to  improve  its  property, 
it  would  not  thereby  escape  taxation,  for  it  would  then  be  tax- 
able according  to  the  actual  value  of  its  capital  stock,  and  that 
value  would  be  increased  by  the  amoimt  of  surplus  thus  accu- 
mulated, and  it  would  be  taxable  at  the  rate  of  one  and  one- 
half  mills  upon  each  dollar  of  the  valuation  of  such  stock,  which 
will  be  found  by  computation  to  be  substantially  the  same 
amount  for  which  it  would  have  been  taxable  had  the  profits 
been  divided.  But  should  a  corporation,  for  the  purpose  of 
evading  taxes  under  the  act,  divide  six  per  cent  or  more,  but 
less  than  its  actual  earnings  in  any  one  year  after  the  passage 
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of  the  acts  of  1880  and  1881,  and  thus  create  a  surplus,  there 
would  be  no  injustice  in  treating  the  division  of  such  surplus 
in  a  subsequent  year  as  a  dividend  within  the  meaning  of  the 
act,  for  it  would  be  the  statutory  measure  of  the  value  of  the 
franchise  which  the  corporation  had  enjoyed  since  the  time 
when  such  franchise  was  subjected  to  tlie  tax. 

But  the  present  is  a  very  diflEerent  case  from  that  supposed. 
The  surplus  here  in  question  was  all  acquired  prior  to  the  pas- 
sage even  of  the  act  of  1880,  and  was  the  accumulation  of  earn- 
ings of  several  previous  years.  It  liad  constituted  part  of  the 
property  of  the  corporation,  and  been  taxable  as  such,  during 
those  years.  It  might  have  been  the  measure  of  the  enjoy- 
ment of  the  franchise  during  those  previous  years  when  the 
franchise  was  not  taxable,  but  was  no  measure  of  the  value  of 
such  enjoyment  during  the  year  1880  or  1881,  and  these  aggre- 
gated earnings  of  several  years  were  certainly  no  criterion  of 
the  value  of  snch  franchise  during  any  single  year.  A  divis- 
ion  of  property  thus  previously  acquired  could  not  have  been 
within  the  contemplation  of  the  framers  of  the  act,  in  fixing 
upon  the  annual  dividends  as  a  measure  of  the  value  of  the 
franchise  of  the  corporation,  and  even  if  a  dividend  within 
the  letter  of  the  act,  to  construe  it  as  a  dividend  for  the  pur- 
poses of  the  act  would  be  so  contrary  to  its  spirit  and  intent, 
that  such  a  constmction  is  inadmissible. 

The  decision  of  the  Supreme  Court  of  the  United  States 
in  Bailey  v.  liailroad  Co.  (106  U.  S.  109)  is  very  much  in 
point.  Section  122  of  tlie  Internal  Revenue  Act  of  1864  (13 
Stat,  at  Large,  284)  provided  that  any  railroad  company  that 
declared  any  dividend  in  scrip  or  money,  due  or  payable  to  its 
stockliolders  as  part  of  the  earnings  or  profits  of  such  company, 
should  be  subject  to  a  duty  of  five  per  cent  on  all  such  divi- 
dends, whenever  payable.  The  railroad  company,  in  1868, 
issued  certificates  which  were  decided  to  be  a  scrip  dividend, 
of  $23,000,000,  to  its  stockholders,  as  representing  earnings  of 
the  company  which  had  been  expended  in  the  construction  and 
equipment  of  the  road  and  the  purchase  of  real  estate  and 
other  property.     It  was  contended  on  the  part  of  the  plaintiff, 


1883.] 


Smith  et  al.  v.  City  of  Rochester. 


463 


Statement  of  case. 


that  by  the  express  terms  of  section  122,  these  certificates, 
being  a  declaration  of  a  dividend,  as  part  of  the  earnings  of 
the  company,  were  taxable  upon  the  amount  thereof  withoat 
deduction  ;  that  the  policy  as  well  as  the  language  of  the  act 
fixed  the  charge  upon  the  declaration  itself,  and  for  the  pur- 
poses of  taxation,  concluded  both,  as  to  the  amount  subject  to 
the  tax,  and  that  such  a  rule  was  reasonable  &s  furnishing  an 
obvious  standard,  and  the  only  safe  criterion  of  the  tax,  to 
avoid  fraudulent  evasions.  The  court,  however,  held  that  the 
tax  provided  for  in  the  act  was  an  annual  income  tax,  the 
scheme  of  the  statute  being  to  levy  the  tax  upon  the  income 
for  each  year  ending  the  Slst  of  December  next  preceding  the 
assessment  of  the  tax,  and  that  the  defendant  might  show 
what  portion  of  the  earnings  represented  by  these  certificates 
accrued  prior  to  the  passage  of  the  act  imposing  the  income 
tax,  and  those  earnings  should  be  deducted  from  the  amount  of 
the  scrip  dividend. 

We  are  of  opinion  that  the  dividend  of  fifty  per  cent,  or 
$100,000,  should  not  be  considered  in  assessing  the  tax  in  ques- 
tion, and  that  it  should  be  computed  on  the  basis  of  the  divi- 
dend of  six  and  one-quarter  per  cent,  made  in  January,  1881. 

The  judgment  appealed  from  should  be  reversed,  with  costs. 

All  concur. 

Judgment  reversed. 

Upon  motion,  subsequently  made,  the  remittitur  was  amended 
BO  as  to  read  as  follows : 

Judgment  modified  by  striking  therefrom  the  sum  of  $2,500 
and  interest  thereon  from  January  15, 1882,  without  costs  to 
either  party. 


HiBAM  Smith  et  al.,  Appellants,  v.  The  Onr  of  Bochsstbb, 

Respondent. 

The  riparian  owners  of  lands  adjoining  fresh- water,  non-navigable  streams, 
take  title  to  the  thread  of  the  stream,  and  as  incident  to  the  title  acquire 
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the  right  to  the  usaf ructuary  enjoyment  of  the  undiminished  and  undis- 
turbed flow  of  said  stream. 

This  is  so  also  as  to  the  fresh  water  navigable  streams  and  small  lakes 
within  this  State  where  the  tide  does  not  ebb  and  flow ;  save  that  the 
public  has  an  easement  in  such  waters  for  the  purpose  of  travel,  as  on 
a  public  highway,  which  easement,  as  it  pertains  to  the  sovereignty  of 
the  State,  is  inalienable  and  gives  to  the  State  the  right  to  use,  regulate 
and  control  the  waters  for  the  purposes  of  navigation. 

This  public  easement  gives  the  State  no  right  to  convert  the  waters  or  to 
authorize  their  conversion  to  any  other  uses  than  those  for  which  the 
easement «Mras  created,  i.  e.,  for  the  purposes  of  navigation. 

The  right  to  divert  the  waters  for  other  uses,  although  public  in  their  na- 
ture, can  only  be  acquired  under  and  by  virtue  of  the  sovereign  right 
of  eminent  domain,  and  upon  making  '*  just  compensation." 

Plaintiffs  are  the  owners  of  certain  premises,  on  the  banks  of  Honeoye 
creek,  used  and  occupied  by  them  for  milling  purposes,  and  their  mills 
are  operated  by  the  waters  of  the  stream ;  said  creek  is  a  fresh-water, 
non-navigable  stream,  formed  by  the  junction  of  the  surplus  waters  of 
three  small  inland  lakes ;  one  of  these ,  Hemlock  lake,  is  about  seven 
miles  in  length,  and  one-half  mile  in  width;  it  is  to  a  certain  extent  navi- 
gable and  has  for  many  years  been  navigated  for  local  purposes  by  those 
living  upon  its  shores.  Said  lake  and  the  lands  adjoining  and  the 
plaintifiB*  premises  are  included  in  the  territory  of  which  the  proprietor- 
ship was  ceded  by  this  State  to  Massachusetts  by  the  treaty  of  1786.  Under 
the  authority  of  the  act  chapter  754,  Laws  of  1873,  defendant  constructed  a 
conduit  from  the  said  lake  to  the  city,  for  the  purpose  of  furnishing  water 
for  the  inhabitants  of  the  city,  which  conduit  draws  from  the  lake  4,000,000 
gallons  of  water  daily.  In  an  action  to  restrain  the  continued  diversion  of 
the  surplus  waters  of  the  lake  from  said  creek,  Tield,  that,  conceding  the 
lake  was  part  of  the  navigable  waters  of  the  State  and  subject  to  all  the 
rules  pertaining  to  such  waters,  and  that  the  State  by  the  act  aforesaid  con- 
ferred  upon  the  defendant  all  of  the  rights  in  the  lake  which  remained 
in  the  State  subsequent  to  the  treaty,  it  imposed  the  same  liability  to 
those  who  might  be  injured  by  defendant's  use  of  such  waters  as  the  State 
itself  would  have  incurred  for  a  similar  use  ;  that  the  diversion  of  the 
waters  for  the  purpose  specified  was  for  an  object  totally  inconsistent 
with  their  use  as  a  public  highway  or  the  common  right  of  all  the 
people  to  their  benefits  ;  that  the  State  had  no  right,  and  by  the  said 
act  did  not  attempt  to  grant  a  right  to  such  use  to  the  detriment  of  the 
riparian  owners  upon  said  creek  and  without  making  compensation ; 
and  that,  as  the  evidence  tended  to  show  plaintiffs  were  injured  by  the 
diversion  complained  of,  a  dismissal  of  their  complaint  was  error. 

The  rights  of  the  riparian  owners  upon  the  Hudson  (aside  from  its  tidal 
character)  and  the  Mohawk  rivers  are  affected  by  the  doctrines  of  the 
civil  law,    prevailing   in    the    Netherlands    from    whose    government 
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tliey  were  derived,  and  are  distinguiBhable  from  the  rights  of  riparian 
owners  upon  other  navigable  waters  of  the  State. 

People  V.  CafuU  Appraisers  (38  N.  Y.  461),  distinguished  and  limited. 

Gouid  V.  II,  H  B.  R,  Go.  (6  N.  Y.  522)  and  PeopU  v.  2Wdtt«(  19  id.  527),  dis- 
tinguished. 

li  seems  that  the  dootrine  above  stated,  as  to  the  rights  of  riparian  owners, 
does  not  apply  to  tlie  vast  fresh- water  lakes  or  inland  seas  of  this  country, 
or  to  the  streams  forming  the  boundary  lines  of  States. 

(Argued  April  20, 1883;  decided  June  5,  1888.) 

ArpEAL  fro|a  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  the  second  Tuesday  of  June,  1882,  which  af- 
firmed a  judgment  in  favor  of  defendant,  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiffs,  as  owners  and  lessees  of 
mills  and  manufactories  situated  upon  tlie  banks  of  Honeoye 
creek,  to  restrain  defendant  from  diverting  the  waters  of  Hem- 
lock lake  from  said  creek. 

The  court  found  in  substance  these  facts:  Hemlock  lake 
is  a  body  of  water  situate  in  Livingston  county,  N.  Y., 
about  seven  miles  long  and  one-half  mile  wide.  The  out- 
let of  said  lake  is  at  the  northerly  end  of  the  lake,  and, 
within  a  mile,  it  unites  with  the  outlet  of  Canadice  lake,  which 
is  a  stream  of  nearly  the  same  size.  After  flowing  in  a  north- 
erly direction  about  five  miles,  the  waters  of  the  two  lakes 
above  mentioned  unite  with  Honeoye  creek,  the  outlet  of 
Honeoye  lake,  and  these  united  waters  flow  into  the  Genesee 
river  about  sixteen  miles  above  the  city  of  Rochester.  Plaint- 
iffs severally  own,  or  operate  as  lessees  from  the  owners,  mills 
and  manufactories  of  various  kinds,  situate  upon  the  Honeoye 
creek,  below  its  junction  with  the  waters  of  Hemlock  lake, 
and  operated  by  the  waters  of  said  creek ;  which  mills  and 
manufactories  were  so  in  operation  for  more  than  twenty  years 
before  the  construction  by  the  defendant  of  the  water-works 
hereafter  mentioned.  The  waters  of  Hemlock  lake  are  part 
of  the  navigable  waters  of  the  State,  and  liave  actually  been 
SicKKLs  —  YoL.  XL VII.        69 
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navigated  by  citizens  of  the  State,  with  scows,  steamboats  and 
other  craft,  for  over  thirty  years. 

An  act  was  passed  by  the  legislature  of  this  State  in  June, 
1873,  entitled  "An  act  to  define  and  restrict  the  powers  of  th*e 
board  of  water  commissioners  of  the  city  of  Rochester"  (Chap. 
764,  Laws  of  1873),  in  .and  by  the  third  section  of  which  it 
is  provided  that  the  board  of  water  commissioners  of  the 
city  of  Rochester,  appointed  under  the  provisions  of  act  chap- 
ter 387  of  the  Laws  of  1872,  are  authorized  to  enter  upon, 
control  and  use,  as  the  agents  of  the  city  of  Rochester,  the 
waters  of  Hemlock  and  Canadice  lakes,  for  the  purpose  of 
procuring  a  water  supply  for  the  city  of  Rochester,  and  also 
have  the  power  to  raise  the  surface  of  the  water  in  said  lakes 
not  to  exceed  two  feet,  and  to  draw  down  the  said  water  below 
low-water  mark  not  to  exceed  eight  feet,  also  the  right  to  take 
such  measures  and  make  such  constructions  as  should  be  neces- 
sary to  secure  said  waters  for  tlie  purposes  intended,  and  to 
protect  the  same  from  improper  obstruction  or  pollution  from 
any  cause,  and  also  to  perform  any  and  all  acts  relating  thereto 
which  may  bo  necessary  for  tlie  purposes  for  which  the  said 
commissioners  were  appointed ;  and  in  and  by  said  third  sec- 
tion it  is  further  provided,  that  all  the  powers  thereby 
granted  are  to  be  exercised  with  due  regard  to  the  rights  of 
owners  of  property  adjacent  thereto  or  dependent  thereon, 
and  that  the  city  of  Rocliester  shall  be  liable  to  pay  to  such 
owners  any  and  all  damages  caused  to  said  property  by  the 
performance  of  said  act  or  the  exercise  of  the  powers  thereby 
granted.  Before  the  passage  of  the  last-mentioned  act,  an 
artificial  cliannel  had  been  constructed  by  other  parties  than  de- 
fendant or  its  agents  at  the  point  near  where  the  outlet  from 
Hemlock  lake  commenced,  tlie  bed  of  which  was  six  feet 
lower  than  the  bed  of  the  natural  outlet  from  the  lake. 
For  many  years  before  the  passage  of  said  law,  the  Hop- 
pougli  mills,  situate  upon  the  outlet  a  short  distance  below  the 
lake,  had  been  in  operation  and  were  supplied  with  w^ater  from 
the  lake,  which  was  retained  by  a  dam  across  the  outlet  below 
the  junction  with  the  outlet  of  Canadice  lake,  the   crest   of 
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which  dam  was  two  feet  lower  than  the  bed  of  the  natural  out- 
let of  Hemlock  lake  at  the  point  where  the  same  leaves  said  lake. 
After  the  passage  of  said  act  the  board  of  water  commis- 
sioners of  the  defendant,  claiming  to  act  under  the  authority 
thereiu  given,  constructed  a  bulk-head,  and  placed  gates 
therein  to  enable  them  to  control  the  flow  of  water  from 
Ilemlock  lake.  They  also  laid  an  iron  pipe  of  three  feet 
internal  diameter,  extending  from  said  lake  ten  miles  to- 
ward the  city  of  Rochester,  where  the  size  of  the  pipe  was 
reduced  to  two  feet  interior  diameter,  and  the  same  was  con- 
tinued of  that  size  to  said  city,  for  the  purpose  of  conveying 
through  the  same  the  waters  of  said  lake  to  the  city  of  Roches- 
ter, and  thus  supply  the  residents  thereof  with  pure  and  whole- 
some water.  The  size  of  such  pipe  will  enable  the  defendant 
to  draw  through  the  same  nine  million  gallons  per  day,  if  the 
wants  of  the  city  require  that  quantity,  and  the  waters  of 
Hemlock  lake  may  be  drawn  through  such  pipe  until  the  sur- 
face of  the  lake  is  reduced  six  feet  below  the  bed  of  the  natu- 
ral outlet  thereof.  It  has  not  been  necessary  thus  far  to  draw 
from  said  lake  for  the  use  of  the  city  to  the  full  capacity  of  said 
pipe,  and  for  the  year  past  the  defendant  has  diverted  from 
the  water  of  said  lake  through  said  pipe  four  million  gallons 
daily  to  the  city  of  Rochester ;  but  the  defendant  claims  the 
right,  and  when  the  necessities  of  the  city  require  the  same, 
intends  to  divert  the  waters  of  said  lake  to  said  city  to  the 
full  capacity  of  said  pipes  for  that  purpose.  Defendant 
has  used  so  much  of  the  water  of  Hemlock  lake  so  by  it 
taken  to  the  city  of  Rochester  as  was  necessary  for  the 
domestic  use  of  the  inhabitants  thereof  for  that  purpose,  and 
has  allowed  divers  manufacturing  establishments  in  said  city 
to  use  the  residue  not  used  for  domestic  purposes,  and  has  re- 
ceived pay  from  such  establishments  for  the  use  thereof. 
The  three  lakes  and  Honeoye  creek,  with  the  lands  adjoining, 
are  located  within  that  portion  of  the  territory  of  the  State 
of  New  York  which  was  the  subject  of  dispute  between  the 
States  of  New  York  and  Massachusetts,  and  which  is  described 
in  the  compact  or  agreement  made  by  the  commissipners  of 
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said  states  at  Hartford,  in  the  State  of  Connecticut,  on  the 
16th  day  of  December,  1786,  by  which  said  territory  was  ceded 
to  Massachusetts. 

As  conclusions  of  law,  the  court  found  in  substance  that  the 
people  of  the  State  were,  at  the  time  of  the  passage  of  the 
said  act  of  1S73,  in  their  sovereign  capacity,  the  absolute 
owners  of  Hemlock  lake,  including  the  waters  therein  and  the 
land  under  the  same,  and  had  full  right  at  their  pleasure  to 
grant  and  convey  the  same  to  the  defendant.  That  in  and  by 
said  act  the  State  granted  to  the  board  of  water  commis- 
sioners of  the  city  of  Rochester,  and  to  defendant,  full 
power  to  enter  upon,  control  and  use  the  waters  of  Hemlock 
lake  for  the  pm'pose  of  procuring  a  water  supply  for  the  city 
of  Rochester,  and  by  virtue  thereof  the  defendant  had  full 
power  and  authority  and  legal  right  to  divert  the  waters  of 
Hemlock  lake  as  fully  as  it  has  diverted  the  same,  and  there- 
upon directed  judgment  dismissing  the  complaint. 

Other  facts  appear  in  the  opinion. 

Theodore  Bacon  for  appellants.  All  valid  individual  title 
to  land  is  derived  from  the  grant  of  our  own  local  gov- 
ernment or  from  the  crown  or  royal  chartered  governments 
established  here  prior  to  the  revolution.  (3  Kent's  Comm. 
377-8;  Jackson  v.  Ingram^  4  Johns.  163;  Jackson  \,  Waters^ 
12  id.  365.)  By  several  distinct  grants  theEnglisli  crown  had 
divested  itself  of  all  proprietary  right,  although  unquestionably 
reserving  to  itself  certain  rights  of  "  government,  sovereignty 
and  jurisdiction"  over  the  territory  in  which  the  watercourses 
now  in  question  are  situated  (1  U.  S.  Chartei's  and  Const.  921— 
931 ;  id.  932,  954,  257.)  The  Constitution  adopted  in  17f7 
confirmed  the  royal  patents  granted  before  the  revolution. 
i^PeopU  V.  Cl<irh,  5  Seld.  349,  360;  10  B:irb.  120, 142 ;  People 
V.  Van  Rensselaer^  id.  291,  320;  2  U.  S.  Charters  and  Const. 
1337-8,  §§  35,  36;  1  Qrcenl.  13,  31 ;  1  jN".  Y.  R.  S.  [2d  ed.] 
81,  32;  Stat.  1779,  chap.  25,  §14.)  Land  under  the  water  of  the 
streams  and  lakes  was  capable  of  being  the  subject  of  a  grant 
from  the  sovereign ;  was,  therefore,  included  in  the  grants  from 
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the  British  crown,  and  coafirnaed  to  Massachusetts  by  the  treaty 
of  cession.  And  this  was  true  of  the  navigable  as  well  as  the 
non-navigable  streams  and  lakes.  {People  v.  Platty  17  Johns. 
195;  Rogers  v.  JoueSy  1  Wend.  237;  Canal  Appraisers  v. 
TibbitSy  17  id.  571,  6Q9-614;  Gommrs.  Canal  Fund  y.Keinp- 
shaJly  26  id.  404;  Brookhamn  v.  Strong y  60  N.  Y.  56,  71-2; 
OouU  V.  H.  a.  a.  E.  Co,y  2  Seld.  522,  531-2,  534;  Burhank 
V.  Fayy  65  N.  Y.  57-62 ;  Marshall  v.  UUeswater  Steam  Nav. 
Co.y  41  L.  J.  Q.  B.  41 ;  L.  R,  7  Q.  B.  166;  25  L.  T.  [i\.  S.]  793 ; 
Bristow  v.  Cormicany  L.R.,  3  App.  Cas.  H.  L.  [I.]  641,  652-3, 
666-7;  S,  Cy  Ir.  Rep.,  10  Coin.  L.  418;  Munson  v.  Hunger- 
fordy  6  Barb.  263 ;  Ledyard  v.  Ten  Eycky  36  id.  172 ;  1  R, 
L.  293,  §  4 ;  Lmws  of  1815,  chap.  199 ;  Laws  of  1824,  chap.  30 ; 
1  R.  S.  20S,  §  67.)  Incident  to  the  ownership  of  the  soil  con- 
tiguous to  and  under  the  non-navigable  streams  like  Iloneoye 
creek  is  the  right  to  have  the  water  of  the  streams  flow  in  the 
channel  of  the  stream,  rendering  such  service  as  it  can  be  made 
to  render  in  passing  the  owner's  premises.  (Ledyard  v.  Ten 
Eycky  36  Barb.  102,  124-5 ;  Burbank  v.  Fayy  65  K  Y.  57, 
62;  2  R.  L.  289,  §  15.)  This  right  is  not  limited,  either  in 
character  or  extent,  to  any  present  or  prior  use  by  the  owners 
of  the  water,  but  extends  to  any  useful  purpose  to  which  it 
can  now  or  may  in  the  future  be  applied.  (Ajigell  on  Water- 
Courses,  §§  90-96;  Gardner  v.  Newburgh,  2  Johns.  Ch.  162; 
Reid  V.  Giffordy  Hopk.  416 ;  Coming  v.  Troy  Iron  and  ICail 
Factory,  3*  Barb.  485  ;  S.  6%  39  id.  311 ;  40 k  Y.  19 J.)  The 
flow  to  which  they  are  entitled  is  the  natural  flow  of  the  stream, 
whether  more  or  less  free  even  from  casual  obstructions,  al- 
though brought  in  by  the  operatioaof  natural  processes.  (Hale's 
Cora.  Law  [ed.  1779],  "Analysis,"  96,  §  xlvi;  Brown  v. 
Besty  1  Wils.  174 ;  Hodges  v.  Raymo^idy  9  Mass.  316 ; 
Prescott  V.  Whitey  21  Pick.  341 ;  Prescott  v.  WilliamSy  5 
Mete.  429;  Mayor  of  Lynn  v.  Turnery  Cowp.  86;  Woolrych 
on  Waters,  274-5,  281-2.)  The  plaintiffs'  right  to  the  flow  of 
water  by  their  premises  is  property  within  the  meaning  of  that 
constitutional  provision  which  forbids  the  taking  of  property 
without  compensation  ;  and  of  that  wliich  forbids  the  depri- 
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vation  of  property  without  due  procese  of  law.  {Gardner  v. 
Newhwrgh^  2  Johns.  Ch.  162 ;  Pumpelly  v.  Crreen  Bay  Co., 
13  Wall.  166 ;  CommWs  Canal  Fund  v.  Kempshallj  26  Weud. 
404 ;  OolUr  v.  LevmUm  E.  R.  Co.,  36  N.  Y.  217.)  Private 
right  to  the  use  of  water  upon  streams  is  inconsistent  with  the 
public  right  of  "government,  sovereignty  and  jurisdiction  ;  " 
is  exercised,  if  at  all,  only  by  the  sufferance  of  the  sovereign, 
and  may  be  determined  by  the  arbitrary  will  of  the  sover- 
eign. (Webster's  Diet.,  sub.  voc. ;  Bouv.  Law  Diet.,  Ihid.; 
2  Kent's  Com.  339 ;  Beekinan  v.  S.  cfe  S.  R.  B.  Co.,  3 
Paige,  45,  72-3.)  There  was  in  the  State,  for  public  use, 
a  right  to  insist  that  all  streams  and  bodies  of  water  capable 
of  use  as  highways  should  always  be  kept  open  for  that 
purpose,  although,  for  every  other  than  the  purpose  of 
public  passage,  such  streams  and  ponds  might  be  the  subject  of 
private  ownership.  {People  v.  Piatt,  17  Johns.  195  ;  Coram  ra 
V.  Kempshall,^^  Wend.  404 ;  Varick  v.  Smith,  9  Paige,  547 ; 
Morgan  v.  King,  35  N".  Y.  454.)  The  rights  of  the  plaintiffs 
in  this  non-navigable  stream  are  as  clear  and  as  independent  of 
the  State  as  any  man's  title  to  his  farm  can  be.  {PearsaU  v. 
Post,  20  Wend.  Ill;  Post  v.  PearsaU,  22  id.  425;  Lyon 
v.  Fishmongers'  Co.,  L.  R.,  1  App  Cas.  662;  Chen.  Bridge 
Co.  V.  Paige^  83  N.  Y.  178  ;  Em  parte  Jennings,  6  Cow.  518 ; 
Morgan  v.  King,  35  N".  Y.  454,  458 ;  Button  v.  Strong,  1 
Black,  23 ;  Tates  v.  Milwaukee,  10  Wall.  497  ;  Morrill  v.  St. 
Anthony'* s  FaUs  Water  Power  Co.,  26  Minn.  223  ;  Simiokson 
V.  Johnson,  2  Harr.  [N.  J.]  129 ;  Crittenden  v.  Wilson,  5  Cow. 
165 ;  PumpeUy  v:  Oreen  Bay  Co.,  13  Wall.  166  ;  Angell  on 
Tide- Waters,  ^a«5i//i ;  In  re  Townsend,  39  N.  Y.  171.)  The 
rights  of  some  of  the  plaintiffs  to  their  water  privileges, 
granted  by  one  State  and  confirmed  by  another,  had  also  become 
established  as  against  both  States,  by  more  than  forty  years 
adverse  use.  {CormmUrs  v.  Kempshall,  26  Wend.  404,  421 ; 
People  V.  Clarke,  5  Seld,  349  ;  Chad,  v.  TiZsed,  2  Brod.  & 
Bing.  403.)  These  rights  may  properly  be  protected  by  a  court 
of  equity ;  and  the  plaintiffs,  having  a  common  interest  in  the 
object  of  the  action,  and  not  seeking  to  recover  damages  in  regard 
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to  which  their  rights  are  entirely  distinct,  have  properly  joined  in 
bringing  it.  {Eeid  v.  Oiffard,  Hopk.  416  ;  Murray  v.  Hay^  1 
Barb.  Ch.  59 ;  Brady  v.  Weeka^  3  Barb.  167 ;  Fort  v.  Branson^ 
4  Lans.  47 ;  3  Blackst.  Comm.  433-439 ;  Garwood  v.  N.  F.  C. 
jR.  R.,  83  N.  Y.  400,  406  ;  Kerr  on  Injunctions,  4-7 ;  Angell 
on  Water-Courses,  §  449  ;  Gardner  v.  Newburgh^  2  Johns.  Ch. 
162;  Wetib\,  Portland  Manufact\i,ring  .Co.^  3  Penn.  189; 
Bona^parte  v.  C.  <&  A.  R.  R.  Co.,  1  Bald.  C.  C.  205 ;  BaUou 
V.  Ilopkinton,  4  Gray,  324 ;  Belknap  v.  Trimble,  3  Paige,  577 ; 
Olmsted  v.  Looinis,  5  Seld.  423 ;  Coming  v.  Ti'oy  I.  cfe  iVl 
Factory,  34  Barb.  485  ;  S.  C,  39  id.  311 ;  S,  C,  40  N.  Y.  191 ; 
Crooker  v.  Bragg,  10  Wend.  260  ;  Garwood  v.  N.  Y.  C.  <& 
H.  R,  R,  R.,  17  Hun,  356 ;  S.  O,  83  N.  Y.  400 ;  Zyon  v. 
McZoug/din,  32  Vt.  425  ;  Wilts,  its  Berks.  Canal  Nav.  Co.  v. 
Swindon  Water-  Works  Co.,  L.  R.,  9  Ch.  App.451 ;  L.  R.,  7  H. 
of  L.  697,  714;  Acqiuiokanonck  Water  Co.  v.  Watson,  29  N. 
J.  Eq.  366.)  Chapter  754  of  the  Laws  of  1873,  under  which 
plaintiflE's  rights  were  invaded,  is  void  under  the  provisions  of 
the  Constitution.  (Constitution,  art.  3,  §  16  ;  art.  1,§  6  ;  art.  1, 
§  7;  PeopU  v.  O'Brien,  38  X.  Y.  193 ;  FishkiU  v.  Plank^ 
road  Co.,  22  Barb.  634  ;  PeopU  v.  Allen,  42  N.  Y.  404,  419 ; 
S/nith  V.  Mayor,  34  How.  Pr.  508 ;  People  v.  Com.,  etc.,  of 
Palatine,  53  Barb.  70;  Buber  v.  People,  49  K  Y.  133; 
People  Y.  Brooklyn,  13  Abb.  [N.  S.]  121;  Watertoivn  v. 
.  Fairbanks,  65  N.  Y.  588  ;  Matter  of  Lands  in  Flatbush,  60 
id.  398,  407  ;  Matter  of  SackeU,  etc..  Streets,  74  id.  95, 102- 
103 ;  Ives,Y.  Norris  [Nebraska],  13  N.  W.  Rep.  276;  WhiU  v. 
White,  5  Barb.  474,  482-5  ;  Stuart  v.  Painter,  74  N.  Y.  183  ; 
U.  S.  Constitution,  14th  Amendment,  §  1 ;  Bloodgood  v.  M.  db 
ll.  R.  R.  Co.,  18  Wend.  9 ;  People  v.  Ilaydon,  6  Hill,  361 ; 
BofUman  v.  Green  Bay  R.  R.,  30  Wis.  105 ;  Constitution  U. 
S.,  art.  1,  §  10 ;  People  v.  Piatt,  17  Johns.  195.)  The  defend- 
ant's acts  in  erecting  bulk-heads,  obstructing  the  flow  of  water 
and  making  reservoirs  of  the  lakes,  not  for  the  purpose  of  using 
the  water  at  those  points,  but  to  facilitate  the  diversion  of  it 
into  a  new  channel  thirty  miles  long,  are  no  defense  to  this 
action.     {Clinton  v.  Myers,  46  N.  Y.  511 ;    Webb  v.  Portland 
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Manuf.  Co.,  3  Sumn.  189;  Gerrish  v.  N.  M,  Manuf.  Co,,  10 
Foster,  478 ;  Harding  v.  Stamford  Water  Co.,  41  Conn.  87.) 

William  F.  Cogswell  for  respondent.  The  injury  to 
the  defendant  by  the  granting  of  the  relief  sought  being 
immeasurable  and  irreparable,  involving  great  public  inter- 
ests, while  the  injury  to  the  plaintiffs  is  one  that  can  be 
compensated  by  money,  a  decree  for  injunction  will  not  be 
granted.  {Wood  v.  Sutdiff,  2  Simons  [N.  S.],  163;  Baixk- 
hart  V.  Houghton,  27  Beav.  425 ;  DurelZ  v.  Pritchard, 
L.  K,  1  Ch.  App.  244;  Kerr  on  Injunction,  225,  231-2.) 
Defendant's  structure,  having  been  completed  before  the  suit 
was  commenced,  the  injunction  prayed  will  not  be  granted, 
especially  in  view  of  the  fact  that  the  same  was  constructed 
without  remonstrance  on  the  paii;  of  the  plaintiffs,  and  that 
their  damages  may  be  compensated  by  the  payment  of  a  sum 
of  money.  {Deere  v.  Guest,  1  M.  &  C.  516;  Jacomh  v. 
Knight,  32  L.  J.  Ch.  601 ;  Wickes  v.  Hunt,  Johnson  [Eng. 
Eep.],  372;  Kerr  on  Injunctions,  231-233.)  The  law  in 
reference  to  the  right  of  riparian  proprietors  in  running  streams 
has  no  applicability  to  the  case  on  hand.  {Haldin  v.  Brock- 
hart,  45  Penn.  St.  514 ;  Angcll  on  Water-Courses  [6th  ed.], 
§  112.)  As  Hemlock  lake  is  a  navigable  lake,  its  waters  belong 
to  the  State,  the  State  had  the  right  to  take  the  waters  thereof,  or 
grant  them  to  the  defendant  without  making  compensation  to 
the  plaintiffs.  {Cohn  v.  Wason  Boom  Co.,  Alb.  L.  J.,  Nov.  8, 
1879,  p.  375 ;  People  v.  Canal  App?*ai8e7*8,  33  N.  T.  461  ; 
Grill  V.  City  of  Rome,  47  How.  Pr.  398 ;  Morgan  v.  King,  35 
N.  Y.  454 ;  People  v.  Tihhets,  19  id.  523  ;  Gould  v.  H.  R.  R. 
R.  Co.,  2  Seld.  522 ;  Susq.  C.  Co.  v.  Wrights,  9  W.  &  S.  9 ; 
3  Kent,  marg.  p,  430;  Angell  on  Water-Courses,  §§  41-43, 
537,  542,  note  1,  546,  550 «;  Woolrych  on  Waters,  40; 
Martin  v.  WaddeU,  16  Peters,  367,  410 ;  Houck  on  Navigable 
Rivers,  chap.  5,  p.  78 ;'  People  v.  Canal  Appraisers,  33  N.  Y. 
461 ;  Morgan  v.  King,  35  id.  425 ;  Canal  CommWs  v. 
PeopU,  5  Wend.  423  ;  People  v.  TihUts,  19  N.  Y.  523.)  By 
the  treaty  between  New  York  and  Massachusetts  of  1786,  the 
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right  of  the  State  in  the  navigable  waters  did  not  pass  to 
Massachusetts  with  the  proprietary  right  to  the  soil,  but  is  one 
of  those  public  rights  or  rights  of  sovereignty  which  were 
ceded  to  and  reserved  by  the  State  of  New  York.     {People  v. 

VanderhUt,  26  N.  Y.  287-292 ;  38  Barb.  286  ;   WUliams  v. 

Wilcox,  3  N.  &  P.  606 ;  Lansing  v.  Smithy  4  Wend,  9,  20.) 

EuoEB,  Ch.  J.  The  State  by  virtue  of  its  sovereignty  is 
deemed  the  original  grantor  of  all  titles  to  real  estate,  and  a 
conveyance  by  it  of  riparian  rights  upon  non-navigable  streams 
vests  its  grantees,  both  mediate  and  remote,  with  all  the  rights 
which  such  owners  can  acquire  against  any  grantor. 

The  riparian  owners  of  lands  adjoining  fresh  water,  non- 
navigable  streams,  take  title,  "  ad  usque  filura  ojiucr^'*  to  the 
thread  of  the  stream,  and  thereby  acquire  the  right  as  incident 
to  such  title  to  the  usufructuary  enjoyment  of  the  undimin- 
ished and  undisturbed  flow  of  such  water.  "  Fresh  rivers  of 
what  kind  soever  do  of  common  right  belong  to  the  owners  of 
the  soil  adjacent,"  is  the  expressive  language  of  the  common 
law  and  is  of  universal  application.  {Clinton  v.  Myers^  46 
N.  Y.  511 ;  7  Am.  Eep.  373  ;  Ch-enango  Bridge  Co,  v.  Paige, 
83  N.  Y.  178 ;  38  Am'.  Kep.  407.) 

The  plain tiflfs  have  shown  title  to  the  several  premises  occu- 
pied and  enjoyed  by  them  as  mill-owners  upon  the  banks  of  a 
non-navigable  stream,  which  entitles  them  to  the  uninterrupted 
flow  of  its  waters  in  the  channel  of  the  stream  contiguous  to 
their  respective  premises  as  it  had  been  accustomed  to  flow. 
{Gardner  y.  Vil.  of  Newhurgli^  2  Johns.  Ch.  162  ;  Reid\.  Gif- 
ford,  Hopk.  416 ;  Brown  v.  Boweri,  30  N.  Y.  519  ;  Pixley  v. 
Clark,  35  id.  620 ;  Varich  v.  Smith,  5  Paige,  137.)  Their  right 
to  maintain  an  action  to  restrain  the  infringement  of  any  rights 
of  property  which  they  possess  as  riparian  owners  is  unques- 
tionable. {Gardner  v.  ViL  of  Newhurgh,  supra ^  Coming  v. 
Troy  Iron  and  Nail  Factory,  40  N.  Y.  191 ;  The  West  Point 
Iron  Co.  V.  lieyinert,  45  id.  703  ;  Garwood  v.  N.  Y,  C.  cfe  //. 
i?.  li.  P.  Co,,  83  id.  404  ;  Tates  v.  Milwaukee,  1 0  Wall.  504.) 

Iloneoye  creek,  upon  which  the  mill  privileges  of  the  sev- 
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eral  plaintiffs  are  sitaated,  is  a  fresh-water,  non-navigable 
stream,  formed  by  the  junction  of  the  surplus  waters  of  the 
Hemlock,  Canadice  and  Honeoye  lakes  flowing  through  their 
resjiective  outlets  and  affords  valuable  water  privileges,  which 
have  been  used  and  enjoyed  by  the  respective  owners  of  lands 
on  the  creek  for  a  long  series  of  years.  It  is  not  claimed  that 
the  creek  was  ever  made  a  public  highway,  or  that  it  is  capable 
of  navigation,  neither  is  it  denied  that  the  riparian  proprietors 
own  the  bed  of  the  stream.  It  necessarily  follows  that  such 
owners  possess  all  the  rights  in  the  running  water  of  this  stream 
that  belong  to  the  riparian  owners  of  any  stream  or  water- 
course. 

This  action  is  brought  to  restrain  the  continued  diversion 
by  the  defendant  of  the  surplus  water  of  Hemlock  lake  from 
this  creek,  such  diversion  being  effected  by  means  of  a  con- 
duit constructed  by  the  city  of  Rochester  from  the  lake  to  the 
city,  and  which  now  draws  from  the  lake  four  million  gallons 
of  water  and  has  the  capacity  for  carrying  upward  of  nine 
million  gallons  daily.  The  conduit  was  constructed  about  the 
year  1S75  for  the  purpose  of  furnishing  for  the  use  of  the 
citizens  of  Rochester  a  supply  of  water  for  domestic  and  other 
purposes,  and  was  authorized  by  chapter  754  of  the  Laws  of 
1873. 

The  defense  proceeds  upon  the  theory  that  Hemlock  lake 
being  a  navigable  body  of  water,  as  such  with  its  bed  belongs 
to  the  State,  and  that  the  State  possessed  the  consequent  right 
of  authorizing  the  appropriation  of  the  water  by  its  agents  or 
grantees  for  any  public  use  without  regard  to  the  riglits  of 
individuals  who  may  have  previously  acquired  proprietary 
interests  therein. 

The  proofs  and  the  finding  of  the  court  below  establish  that 
this  lake  was  to  a  certain  extent  navigable,  and  that  for  many 
years  it  had  in  a  limited  way  and  for  local  purposes  been  actu- 
ally navigated  by  those  living  upon  its  shores.  It  was  a  small  in- 
land lake,  about  seven  miles  in  length  and  one-half  mile  in  width, 
lying  about  thirty  miles  south-easterly  from  Rochester.  It  may 
be  assumed,  then,  that  this  lake  formed  a  portion  of  the  navi- 
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gable  waters  of  the  State,  and  was,  therefore,  subject  to  all  of 
the  nil<^  pertaining  to  such  waters,  and  furthcJr,  that  the  State 
conferred  upon  the  defendant  all  of  the  i-ights  in  the  lake 
which  remained  in  it,  subsequent  to  the  original  grant  of  the 
lands  on  Honeoye  creek.  Section  3  of  chapter  754  of  the 
Laws  of  1873,  under  authority  of  which  said  conduit  was 
built,  reads  as  follows :  "  The  board  of  water  commissioners  of 
the  city  of  Eochester  appointed  under  the  provisions  of  act 
chapter  387  of  the  Laws  of  1872  are  hereby  authorized  to 
enter  upon,  control  and  use  as  the  agents  of  the  city  of  Roches- 
ter the  waters  of  Hemlock  and  Canadice  lakes,  situated  in  the 
county  of  Livingston,  for  the  purpose  of  procuring  a  water 
supply  for  the  said  city  of  Eochester,  and  shall  also  have  the 
power  to  raise  the  surface  of  water  in  said  lakes,  not  to  exceed 
two  feet,  and  to  draw  down  the  said  water  below  low-water 
mark  not  to  exceed  eight  feet ;  also,  the  right  to  take  such 
raeasm^s  and  make  such  constmctions  as  shall  be  necessary  to 
secure  said  waters  for  the  purposes  intended."  "All  of  the 
above  powers  hereby  granted  to  be  exercised  with  due  regard 
to  the  rights  of  owners  of  property  adjacent  thereto  and  de- 
pendent thereon.  And'  the  city  of  Rochester  shall  be  liable 
to  pay  to  such  owners  any  and  all  damages  which  may  be 
caused  to  such  property  by  the  performance  of  said  act  or  the 
exercise  of  the  powers  hereby  granted."  This  act  does  not 
infringe  any  constitutional  provision  and  was  enacted  in  sub- 
stantial conformity  with  the  requirements  of  the  fimdamental 
law. 

The  provision  quoted  undoubtedly  grants  to  the  city  of 
Rochester  the  right  to  make  such  use  of  the  waters  of  the 
lake  as  the  State  itself  might  have  made  and  imposes  with  it 
the  same  liability  to  those  who  might  be  injured  by  its  use  of 
such  waters  as  the  State  itself  would  have  incurred  for  a  simi- 
lar use. 

It  seemed  to  be  assumed  upon  the  argument  that  the  rights 
of  the  State  in  the.waters  of  Hemlock  lake  depended  upon  the 
ownership  of  the  soil  under  its  bed,  and  the  question  whether 
the  title  of  riparian  owners  by  the  rules  of  common  law  in- 
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eluded  the  land  to  tlie  center  of  the  bed  of  the  adjoining  navi- 
gable-body, or  was  restricted  to  the  water's  edge.  We  do  not 
think  this  is  necessarily  so,  but  conceding  the  claim  for  the 
present  let  us  examine  that  position.  This  question  has  occa- 
sioned some  diversity  of  opinion  in  this  country  and  has  led  to 
conflicting  and  apparently  irreconcilable  decisions  in  our  courts. 
It  would  be  a  vain  and  useless  effort  to  attempt  to  harmonize 
the  divergent  views  on  the  subject,  but  we  believe  tliat  a 
doctrine  may  be  evolved  from  the  authorities  which  will  accord 
with  the  great  weight  of  judicial  opinion  in  this  country,  and 
still  preserve  such  property  rights  as  have  been  acquired  and 
have  grown  up  under  the  authority  of  diverse  decisions.  We 
have  arrived  at  the  conclusion  that  all  rights  of  property  to 
the  soil  under  the  waters  of  Hemlock  lake  were  acquired  by 
and  belong  to  its  riparian  owners,  while  such  rights  only  over 
its  waters  belong  to  the  State  as  pertain  to  sovereignty  alone. 

The  ownership  and  jurisdiction  over  the  lands  in  the  south- 
western part  of  the  State  in  which  Hemlock  lake  is  located, 
were,  in  tlie  earlier  history  of  this  country,  the  subject  of 
much  controversy  between  the  sovereign  States  of  Massachu- 
setts and  New  York.  These  difEerences  were  finally  adjusted 
by  a  treaty  executed  between  the  respective  States,  in  Decem- 
ber, 1786,  whereby  the  State  of  New  York  did  "cede,  grant, 
release  and  confirm  to  the  said  Commomwealth  of  Massaclm- 
setts,  and  to  the  use  of  the  Commonwealth,  their  grantees  and 
the  heirs  and  assignees  of  such  grantees  forever,  the  right  of  pre- 
emption of  the  soil  from  the  native  Indians,  and  all  other  the 
estate,  right,  title  and  property  (the  right  and  title  of  govern- 
ment  sovereignty  and  jurisdiction  excepted),  which  the  State 
of  New  York  hath,  of,  in  or  to  "  the  lands  in  question ;  on  the 
other  hand,  the  State  of  Massachusetts  ceded  to  New  York  all 
claim  to  the  government,  sovereignty  and  jurisdiction  of  the 
lands  described. 

Subsequent  to  this  treaty  there  remained  in  the  State  of 
New  York  only  such  rights  of  property  in  these  lands  as  nec- 
essarily pertained  to  its  sovereignty  and  were  inalienable  by  the 
sovereign.     All  such  rights  of  property  in  or  to  the  territory  in 


1883.]  Smith  et  al.  v.  City  of  Rochesteb.  477 

Opinion  of  the  Court,  per  RnasR.  Ch.  J. 

dispute  as  could  by  the  most  comprehensive  and  absohite  convey- 
ance be  granted  to  another  were,  by  this  treaty,  conferred  npon 
the  Commonweahh  of  Massachusetts  and  its  grantees.  {Bur- 
bank  V,  Faj/y  65  N.  T.  57;  Gormnr^s  of  Canal  Fund  v. 
KempahaUy  26  Wend.  404.)  The  settlers  in  tliis  territory 
derive  the  title  to  their  lands  from  the  Commonwealth  of 
Massachusetts  and  have  become  possessed  of  all  of  the  rights 
which  that  State  acquired  in  such  lands  by  virtue  of  the  treaty 
of  cession  or  otherwise. 

It  now  remains  to  consider  tHe  nature  of  the  rights  of  prop- 
erty which  pertain  exclusively  to  sovereignty  and  which  do 
not  pass  to  tlie  grantee  under  a  conveyance  of  the  soil  border- 
ing upon  and  adjoining  fresh-water  navigable  lakes  and  rivers. 
It  may  be  premised  that  the  mere  right  of  eminent  domain 
always  and  from  necessity  resides  in  the  sovereign.  It  is  de- 
clared by  statute  that  the  State,  by  virtue  of  its  sovereignty,  is 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  State.  (3  R.  S.  [7th 
ed.]  2162,  §  1 ;  People  v.  Fulton  F.  Ins.  Co.,  25  Wend.  219  ; 
People  V.  De7iison,  17  id.  312;  De  Peyster  v.  Michael ,  6  N. 
Y.  467 ;  People  v.  Van  Rensselaer,  9  id.  319.)  This  right 
confers  upon  the  State  the  title  to  such  property  as  may  be 
forfeited  or  escheated,  or  the  title  to  wliich  for  any  reason  fails, 
and  also  the  right  to  resume  the  ownership  and  possession  of 
such  property  as  may  be  required  or  rendered  necessary  for 
public  purposes.  (  VaHck  v.  Smithy  5  Paige,  143, 159 ;  Matter 
of  Albany  St,,  11  Wend.  149;  Morgan  v.  King,  35  N.  Y. 
454.)  Among  other  rights  which  pertain  to  sovereignty  is'  that 
of  using,  regulating  and  controlling  for  special  purposes  the 
waters  of  all  navigable  lakes  or  streams,  whether  fresh  or  salt,  and 
without  regard  to  the  ownership  of  the  soil  beneath  the  water. 
This  right  is  known  as  the  juspublici  and  is'deemed  to  be  in- 
alienable. 

Judge  Edmonds,  in  his  learned  opinion  in  Ijould  v.  Hudson 
River  Railroad  Co,  (6  N.  Y.  546),  says :  "  When  regarding  the 
rights  of  the  State  in  respect  to  lands,  we  must  not  be  un- 
mindful that  it  has  two  interests,  one  governmental  and  the 
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other  proprietary.  Or  as  it  is  divided  by  M.  Prudhon  in  liis 
TraiU  dii  Domain  JPiibUc,  the  public  domain,  which  is  that 
kind  of  property  which  the  government  holds  as  mere  trustee 
for  the  use  of  the  public,  sucli  as  pubhc  highways,  navigable 
rivers,  salt  springs,  etc.,  and  which  are  not,  of  course,  alien- 
able; and  the  domain  of  the  State,  which  applies  only  to 
things  in  which  the  State  has  the  same  absolute  property  as  an 
individual  would  have  in  like  cases.*'  Although  this  quota- 
tion is  from  a  dissenting  opinion,  yet,  so  far  as  the  principle 
announced  is  concerned,*  it  met  with  no  dissent  and "  is  sup- 
ported by  universal  authority.  (6  N.  Y.  555 ;  U.  S.  E^k  v. 
B^k  of  Metropolis^  15  Pet.  387 ;  Doe  dein  Knight  v.  Nepean^ 
5  B.  tfe  A.  91 ;  Hoyt  v.  Sprague,  12  Pick.  407 ;  3  Kent's 
Com.  637;  Pollard' a  Lessee  v.  Hagan^  3  How.  [U.  S.]  222.) 

In  the  examination  of  any  of  the  numerous  questions  re- 
lating to  water-courses  tliat  may  arise,  no  discussion  would  be 
complete  which  failed  to  refer  to  the  ancient  and  learned 
treatise  De  jure  Maris^  by  Sir  Matthew  Hale,  and  which, 
after  the  lapse  of  two  centuries,  remains  the  most  concise, 
comprehensive  and  reliable  work  on  the  subject  of  which  it 
treats.  As  appears  from  the  learned  note  of  Judge  Cowp:n  to 
Ec  parte  Jennings  (6  Cow.  537),  under  the  following  title  "  Of 
the  right  of  prerogative  in  private  or  fresh  rivers,"  it  reads : 
"  The  king,  by  an  ancient  right  of  prerogative,  hath  had  a  cer- 
tain interest  in  many  fresh  rivers,  even  where  the  sea  does  not 
flow  or  reflow,  as  well  as  salt  or  arms  of  the  sea,  and  those  are 
these  which  follow : 

'•  1st.  A  right  of  franchise  or  privilege  that  no  man  may  set 
up  a  common  ferry  for  all  passengers,  without  prescription 
time  out  of  mind  or  a  charter  from  the  king. 

''  2d.  An  interest  as  I  may  call  it  of  pleasure  or  recreation. 

"  3d.  An  interest  of  jurisdiction. 

"  And  another  part  of  the  king's  jurisdiction  in  reformation  of 
nuisances  is  to  reform  and  punish  nuisances  in  all  rivers,  whether 
fresh  or  salt,  that  are  a  common  passage  not  only  for  ships  and 
greater  vessels,  but  also  of  smaller  as  barges  and  boats»  to  re- 
form the  obstructions  or  annovances  that  are  therein  to  such 
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common  passage  for  as  the  common  highways  on  tlie  land  are 
for  the  common-land  passage,  so  these  kind  of  rivers,  whether 
fresh  or  salt,  that  bear  boats  or  barges  are  highways  by  water, 
and  as  the  highways  by  land  are  called  alice  vim  regicB^  so  these 
public  I'ivers  for  public  passage  are  called  fluvie  regales  and 
streoines  le  Roy^  not  in  I'eference  to  the  propriety  of  the  river 
•but  to  the  public  use." 

The  doctrines  of  this  treatise  so  far  as  relate  to  the  juris- 
diction of  the  sovereign  over  navigable  waters,  have  been  fre- 
quently cited  with  approval  in  our  reports  and  are  now  indis 
putable.  {^People  v.  Platt^  17  Johns.  210;  Jlooher  v.  Cumr- 
mvnga^  20  id.  100 ;  Commissioners  v.  Kenipshall^  supra  / 
Canal  Appraisers  v.  People^  17  Wend.  570.) 

The  rule  of  common  law  is  concisely  stated  in  the 
note  above  referred  to  as  follows  :  "  Rivers  not  naviga- 
ble, that  is,  fresh  rivers  of  wliat  kind  soever,  do  of  common 
right  belong  to  the  owners  of  the  soil  adjacent  to  the  extent 
of  their  land  in  length.  But  salt  rivers,  where  the  tide  ebbs 
and  flows,  belong  of  common  right  to  the  State.  That  this 
ownership  of  the  citizen  is  of  the  whole  river,  viz.,  the  soil  and 
the  water  of  the  river,  except  that  in  his  river  where  boats, 
rafts,  etc.,  may  be  floated  to  market,  the  public  have  a  right  of 
way  or  easement." 

It  may,  however,  be  stated  in  passing,  that  it  is  generally 
conceded  that  this  doctrine  is  inapplicable  to  the  vast  fresh- 
water lakes  or  inland  seas  of  this  country  or  the  streams  form- 
ing the  boundary  line  of  States.  {Canal  Commissioners  v. 
People^  5  Wend.  446 ;  Tibbetts  Case^  supra.)  Whatever  con- 
clusion may,  therefore,  be  reached  with  reference  to  the  owner- 
ship of  the  bed  of  Hemlock  lake,  it  still  remains  that  the  State 
had  certain  rights  in  its  waters  and  so  far  as  the  same  were 
alienable  the  defendant  has  succeeded  to  them.  It  may,  also,  be 
affirmed  tliat  if  the  term  "  navigable  water  "  as  used  in  England 
was  ever  there  for  any  purpose  wholly  restricted  to  the  waters 
which  were  affected  by  the  ebb  and  flow  of  the  tide,  it  lias  by 
common  consent  a  more  enlarged  signiflcation  in  this  country 
and  is  here  held  to  mean  all  such  waters  as  are  actually  naviga- 
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ble,  wliether  fresli  or  salt.  When  it  is  considered  that  the 
rights  and  interests  of  the  public,  such  as  fishing,  ferrying  and 
transportation,  are  preserved  in  all  navigable  waters  by  the  in- 
herent and  inalienable  attributes  of  the  sovereign,  it  would 
seem  to  follow  that  the  controversies  which  have  arisen  over 
the  nominal  ownership  of  the  soil  under  such  waters  have  been 
magnified  beyond  the  real  interests  involved.  This  becomes 
still  more  apparent  when  we  consider  the  character  and  extent 
of  the  property  which  may  in  the  nature  of  things  be  acquired 
and  enjoyed  in  nmning  water.  ^^Aqua  curret  debet  currere,^^ 
Neither  sovereign  nor  subject  can  have  any  greater  than  a  usu- 
fructuary right  therein,  and  even  this  is  subject  to  the  tempo- 
rary enjoyment  by  the  riparian  proprietors  over  whose  lands  it 
passes  while  on  its  way  to  its  final  destination,  undiverted  and 
undiminished,  save  for  domestic  or  manufacturing  purposes. 
(3  Kent's  Com.  439 ;  Tyler  v.  Wilkinson^  4  Mason,  397.)  Thus 
all  land  covered  by  running  water  is  subject  to  a  servitude, 
either  dominant  or  servient,  and  all  interest  in  such  water  is 
simply  an  easement,  incapable  of  fixed  appropriation  or  con- 
version. (1  Stephens'  Blackst.  169 ;  Washb.  on  Easements,  200.) 
The  rule  of  the  common  law  of  England  has  been  uniformly 
deemed  to  apply  in  this  country  to  the  afiluents  of  all  naviga- 
ble waters  as  well  as  to  all  those  which  are  non-navigable,  (^nd 
the  only  serious  controversy  arises  over  its  application  to  its 
inferior  fresh-water  navigable  streams  and  lakes.  These  rules 
were  made  the  fundamental  law  of  this  State  by  its  original 
Constitution  and  have  been  readopted  upon  every  subsequent 
revision  of  that  instrument. 

Section  25  of  the  Constitution  of  1877  reads :  "  And  this 
convention  in  the  name  and  by  the  authority  of  the  good  peo- 
ple of  this  State  ordain,  determine  and  declaixj  that  such  parts 
of  the  common  law  of  England  and  of  the  statute  law  of  Eng- 
land and  Great  Britain  and  of  the  acts  of  the  legislature  of 
the  colony  of  New  York  as  together  dM  form  the  law  of  the  said 
colony  on  the  19th  day  of  April,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  seventy-five,  shall  be  and  con- 
tinue the  law  of  this  State,  subject  to  such  alterations  and  pro- 
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visions  as  the  legislatare  of  this  State  shall  &om  time  to  time 
make  concerning  the  same."  (§  13,  art.  7,  Const,  of  1821 ; 
§  17,  art.  1,  Laws  of  1846.) 

It  is  not  claimed  that  the  legislature  has  ever  changed  or 
modified  the  common-law  rules  on  the  subject  under  considera- 
tion by  express  legislation  or  direct  action  looking  to  their 
limitation.  The  only  grounds  for  a  denial  of  their  application 
to  the  subject  in  this  country  is  on.  account  of  their  alleged 
inapplicability  to  the  larger  bodies  of  water  possessed  by  our 
people  and  the  action  of  the  legislature  in  assuming  the  owner- 
ship of  the  lands  under  the  waters  of  the  Mohawk  and  the 
Hudson  rivers  above  tide-water.  (Davies,  J.,  opinion.  People 
V.  Canal  App.y  33  N.  Y.  478.) 

Peculiar  reasons  have  governed  the  action  of  the  State  as  to 
the  lands  under  the  Mohawk  and  Hudson  rivers  as  we  shall  see 
hereafter.  We  do  not  think  the  reasons  given  justify  the  court 
in  disregarding  the  positive  requirements  of  the  fundamental 
law  to  the  extent  claimed  by  some  of  the .  cases.  In  addition 
to  the  apparently  conclusive  force  of  the  constitutional  pro- 
vision, we  also  think  the  decided  preponderance  of  judicial 
authority  in  the  State  favors  the  application  of  the  common- 
law  rule  to  the  navigable  waters  of  this  State.  It  would  be 
unprofitable  to  go  into  an  extended  discussion  or  citation  of 
the  numerous  cases  treating  of  this  question,  and,  therefore, 
but  few  of  them  will  be  referred  to  and  those  only  in  our  State 
which  illustrate  the  views  commending  themselves  most 
strongly  to  our  judgment.  {People  v.  Piatt,  17  Johns.  196 ; 
Hooker  v.  Oummings,  20  id.  90 ;  Rogers  v.  Jones,  6  Wend. 
237 ;  Commissioners  v.  KempshaU,  26  id.  404  ;  Ex  parte  Jen- 
nmffs,  6  Cow.  518 ;  Gotdd  v.  H,  R.  R.  R.  Co.,  6  N.  T.  522 ; 
Trustees  of  Brookhave/n  v.  Strong,  60  id.  56;  Chena/ngo 
Bridge  Co.  v.  Paige,  83  id.  178 ;  38  Am.  Rep.  407.)  These 
decisions  show  a  course  of  authority  extending  from  an  early 
period  of  our  history  to  the  most  recent  times,  and  although 
they  do  not  constitute  an  unbroken  chain,  yet  they  are  fortified 
by  a  wealth  of  learning,  reason  and  illustration  that  render 
them  irresistible  as  authority. 
SiOKBLs  —  Vol.  XLVIL       61 
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^Ne  can  hardly  omit  to  refer  particularly  to  the  learned  note 
by  Judge  Cowen  in  Ex  parte  Jennings^  the  opinion  of  Judge 
Edwards  in  OouLd  v.  jET.  R.  R.  R,  Co.^  and  that  of  Senator 
Verplanck  in  the  KempahaU  Case.  Neither  is  it  deemed  neces- 
sary to  refer  to  all  of  the  cases  which  apparently  sustain  con- 
flicting views  upon  this  question.  These  cases  nearly  all  re- 
late to  the  river  Hudson  above  tide-water  and  to  the  Mohawk, 
and  the  remarks  made  with  reference  to  one,  therefore,  apply 
to  all.  Undoubtedly  the  leading  case  on  that  side  in  our  courts 
is  The  People  v.  Canal  App,  (33  N.  T.  461),  in  which  the  late 
Judge  Davies  delivered  a  learned  and  elaborate  opinion.  The 
head-note  shows  precisely  the  questions  there  involved  and 
the  extent  of  the  doctrine  announced  :  "  The  Mohawk  river  is 
a  navigable  stream,  and  the  title  to  the  bed  of  the  river  is  in 
the  people  of  the  State.  Riparian  owners  along  the  stream 
are  not  entitled  to  damages  for  any  diversion  or  use  of  the 
waters  of  the  Mohawk  by  the  State." 

It  will  be  observed  that  the  case  relates  to  the  Mohawk  river 
and  an  appropriation  of  its  water  for  the  purpose  of  navigation 
alone — that  being  one  of  the  uses  which  universally  pertain 
to  the  rights  of  the  sovereign  in  all  navigable  streams.  The 
case  is  not,  therefere,  an  authority  for  the  appropriation  of 
navigable  waters  for  other  public  uses.  We  think  this  and 
similar  cases  might  properly  have  been  decided  for  reasons 
peculiar  to  the  Mohawk  and  Hudson  rivers  upon  the  grounds 
stated  in  the  Oommisaionera  v.  KerrvpshaU  {supra\  by  Senator 
Verplanck  and  by  the  chancellor  and  Senator  BEABDSLEYin 
6WaZ  Appraisers  v.  People  (17  Wend.  572).  The  titles 
granted  to  the  original  settlers  in  the  Hudson  and  Mohawk 
valleys,  as  construed  by  the  rules  of  the  civil  law  prevailing  in 
the  Netherlands,  from  whose  government  they  were  derived, 
did  not  convey  to  their  riparian  owners  the  banks  or  beds  of 
navigable  streams.  Upon  the  surrender  of  this  territory  the 
guaranty  assured  by  the  English  authorities  to  its  inhabitants 
of  the  peaceable  enjoyment  of  their  possessions  simply  con- 
firmed the  right  already  possessed,  and  the  beds  of  navigable 
streams,  never  having  been  conveyed,  became,  by  virtue  of  the 
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right  of  eminent  domain,  vested  in  the  English  government  as 
ungranted  lands,  and  the  State  of  New  York,  as  a  consequence 
of  the  Revolution,  succeeded  to  the  rights  of  the  mother 
country.  ' 

As  to  the  lands  under  these  rivers,  the  people  of  this  State 
have,  from  the  earliest  times,  asserted  their  title,  however  ac- 
quired, and  have  assumed  to  grant  and  convey  them  like  othei* 
unappropriated  lands  belonging  to  the  State.  (3  Greenl.  Laws, 
13  [Dec,  1792]  ;  Palmer  v.  Mulligan,  3  Caines,  308.)  It  is 
stated  in  People  v.  Canal  Appraisers  {mpra\  that  when 
the  possession  of  these  waters  subsequently  became  necessary 
to  the  State  for  the  purposes  of  navigation,  they  reacquired  the 
rights  formerly  granted  by  them  from  the  Western  Inland  Navi- 
gation Company  by  purchase,  and  they  then  appropriated  them 
by  virtue  of  their  original  proprietorship.  We  think  the  au- 
thority of  these  cases  should  be  confined  to  the  waters  of  the 
Hudson  and  Mohawk  rivers,  rights  in  which  were  alone  neces- 
sarily involved  in  their  determination.  However  this  may  be, 
we  are  clearly  of  the  opinion  that  Hemlock  lake  is  not  such  a 
body  of  water  as  under  any  rule  entitles  the  State  to  claim  the 
ownership  of  its  bed,  and  that  the  only  rights,  if  any,  which 
the  defendant  acquired  by  virtue  of  chapter  754  of  the  Laws 
of  1873  were  those  which  the  State  possessed  by  virtue  of  its 
sovereignty  over  the  territory  in  question.  Those  rights  are 
quite  distinct  from  such  as  the  State  would  have  possessed 
as  a  riparian  owner.  Such  rights  would  have  entitled  her  to 
the  same  uses  and  subject  to  the  same  liabilities  as  other  own- 
ers of  property.  {People  v.  Vanderbilt,  26  N.  Y.  292 ;  Com- 
missioners V.  Kempsh/jll,  supra)  We  have  before  seen  that 
the  sovereign  right  grew  out  of  and  was  based  upon  the  pub- 
lic benefits  in  prorhoting  trade  and  commerce,  supposed  to  be 
derived  from  keeping  open  navigable  bodies  of  water  as  public 
highways  for  the  common  use  of  the  people. 

We  liave  also  seen  that  they  constituted  an  easement  over 
the  lands  of  the  riparian  owners  for  limited  purposes,  and  em- 
bracing no  right  to  convert  the  waters  to  any  other  uses  than 
those  for  which  the  easement  was  created.     It  is  an  element- 
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ary  principle  that  all  easements  are  limited  to  the  very  pur- 
pose for  which  they  were  created,  and  their  enjoyment  cannot 
be  extended  by  impUcation.  This  right,  being  fomided  upon 
the  public  benefit  supposed  to  be  derived  from  their  use  as 
a  highway,  cannot  be  extended  to  a  different  purpose  incon- 
sistent with  its  original  use.  The  diversion  of  these  waters 
for  the  purposes  of  furnishing  the  inhabitants  of  a  large  city 
with  that  element  for  domestic  uses,  and  especially  to  lease 
them  for  manufacturing  and  other  purposes,  is  an  object  totally 
inconsistent  with  their  use  as  a  public  highway  or  the  common 
right  of  all  the  people  to  their  benefits. 

We  concede  that  such  a  use  is  a  public  one  in  the  sense  that 
enables  a  municipal  corporation  to  procure  the  lawful  condem- 
nation of  property  for  that  object,  but  we  deny  that  it  is  con- 
sistent with  the  purpose  upon  which  the  sovereign  right  is 
based. 

The  exercise  by  a  ruler  of  the  right  of  eminent  domain  is  al- 
ways subject  to  the  obligation  of  making  compensation  for  the 
property  taken.  {Gould  v.  Hudson  Miver  £.  £.,  supra.) 
Due  regard  for  the  distinctions  existing  between  a  public 
right  and  a  public  use,  and  also  those  between  a  sovereign 
and  a  proprietary  right  is  essential  to  a  just  consideration 
of  the  rights  of  parties  in  navigable  water-courses.  While  a 
sovereign  may  convey  its  proprietary  rights,  it  cannot  alienate 
its  control  over  navigable  waters  without  abdicating  its  sover- 
eignty. {Martin  v.  Wadddl^  16  Peters,  367.)  A  neglect  to 
observe  these  distinctions  has  been  the  cause  of  much  error  in 
treating  of  these  rights. 

In  CormrUrB  v.  KevipshaU^  Senator  Verplanck  says :  "  I 
cannot  assent  to  the  position  that  the  conceded  common-law 
authority  of  the  State  over  such  rivers,  for  the  purposes  of 
navigation,  comprehends  the  right  to  divert  the  waters  to  other 
purposes  of  artificial  navigation,  wholly  distinct  from  that  of 
the  river  itself."  He  then  proceeds  to  state  rules  in  apt  and 
pertinent  language,  which  we  consider  decisive  of  this  case  in 
its  various  aspects.  "  The  proprietor  of  the  bed  and  bank  of 
the  stream  has  himself  no  absolute  property  in  the  waters,  but 


1883.]  Smith  et  al.  v.  City  of  Rochester.  485 

Opinion  of  the  Court,  per  RuoBR,  Cb.  J. 

Strictly  a  usufructuary  interest  appurtenant  to  his  freehold. 
He  can  use  the  waters  for  his  own  benefit ;  but  he  may  not 
divert  them,  to  the  injury  of  his  neighbors,  or  lessen  their 
quantity,  or  detain  them  unreasonably.  If  such  be  the  strict 
limitation  of  the  proprietary  right,  can  it  be  that  the  State,  as 
the  trustee  of  a  special  public  servitude,  has  a  much  less  re- 
stricted right,  and  can  divert  or  detain  the  waters  for  other 
uses  ?  By  its  sovereign  right  of  eminent  domain,  it  undoubt- 
edly may  do  so,"  *  *  *  *  «<  but  all  these  exercises  of 
sovereign  authority  are  alike  '  the  taking  of  private  property 
for  public  use,'  which  the  Constitution  pronounces  may  not  be 
done  '  without  just  compensation.' " 

It  is  said  by  the  court  in  Ex  jpa/rte  Jennmga^  that  "indi- 
vidual property  cannot  be  taken,  or  which  is  the  same  thing, 
individual  rights  impaired  for  the  benefit  of  the  public  with- 
out just  compensation." 

"  The  public  right  is  one  of  passage  and  nothing  more, 
as  in  a  common  highway.  It  is  called  by  the  cases  an  ease- 
ment, and  the  proprietor  of  the  adjoining  land  has  a  right  to 
use  the  land  and  water  of  the  river  in  any  way  not  inconsist- 
ent with  this  easement.  If  he  make  any  erection  rendering 
the  passage  of  boats,  etc.,  inconvenient  or  unsafe,  he  is  guilty 
of  a  nuisance,  and  this  is  the  only  restriction  which  the  law 
imposes  upon  him.  It  follows  that  neither  the  State  nor  any 
individual  have  a  right  to  divert  the  stream,  or  render  it  less 
useful  or  valuable  to  the  owner  of  the  soil." 

It  was  also  said  by  Judge  Eabl  in  the  Chenango  Bridge 
CasCy  supra:  "The  legislature,  except  under  the  power  of 
eminent  domain,  upon  making  compensation  can  interfere  with 
such  streams  only  for  the  purpose  of  regulating,  preserving  and 
protecting  the  public  easement.  Further  than  that  it  has  no 
more  power  over  the  fresh-water  streams  than  over  other 
private  property."  (See,  also,  Morgcm  v.  King^  35  N.  Y.  457 ; 
Hooker  v.  Gum/mings^  20  Johns.  99 ;  Gardner  v.  Village  of 
Newlmrgh^  enpra) 

The  case  of  Gould  v.  The  Hudson  Hiver  B.  B.  Co.  (6  N. 
Y.  529)  has  been  cited  as  holding  a  contrary  doctrine,  but  we 
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do  not  80  regard  it.  The  queetion  there  related  solely  to  the 
ownership  of  the  lands  between  low  and  high-water  mark  on 
the  Hudson  river.  This  was  at  the  point  in  dispute,  a  tidal 
river,  and  by  the  conceded  doctrine  of  the  common  law  the 
titles  of  its  riparian  owners  were  bounded  by  the  line  of  high- 
water  mark.  The  property  there  taken  for  a  public  use  was 
acquired  from  the  State,  who  was  its  lawful  owner  (see  Gould 
Case,  p.  539). 

The  case  of  J^eople  v.  Tibbetts  (19  N.  Y,  527)  also  in- 
volved  the  rights  of  riparian  owners  upon  the  Hudson  river, 
and  was  put  upon  the  express  ground  that  by  the  common  law 
the  State  was  the  owner  of  the  bed  and  waters  of  that  stream 
so  far  as  the  tide  ebbed  and  flowed. 

These  cases,  therefore,  cannot  be  considered  as  authority 
upon  the  question  here  presented.  We  are,  therefore,  of  the 
opinion  not  only  tha(  the  State  had  no  right  to  grant  to  the 
city  of  Rochester  the  use  of  the  waters  of  Hemlock  lake,  to  the 
detriment  of  the  riparian  owners  upon  the  banks  of  the  stream 
formed  by  its  outlet,  but  that  their  rights  were  recognized 
and  provided  for  by  the  act  under  which  the  defendant  assumes 
to  justify  its  acts. 

Evidence  was  given  to  support  the  theory  that  the  improve- 
ments made  by  the  defendant  in  the  outlets  of  Canadice  and 
Hemlock  lakes  furnished  a  more  uniform  and  constant  supply 
of  water  to  the  plaintiffs  mills  than  before  existed.  It  was 
claimed  from  this  fact  that  they  were,  therefore,  uninjured  by 
the  alleged  diversion  of  water.  No  express  finding  upon  this 
issue  was  made  by  the  court  below,  and  no  grounds  for  its  con- 
sideration here  are  now  presented.  The  evidence  upon  the 
issue  was  conflicting,  and  we  have  no  means  of  determining  the 
question  of  fact  involved. 

Upon  proceedings  being  taken  to  condemn  this  property  by 
the  city  of  Rochester,  such  a  consideration  would  have  great 
weight  in  determining  the  extent  of  the  injuries  to  the  plaint- 
iffs' property,  occasioned  by  an  unlawful  interference  with, 
their  water  privileges,  and  it  might  bear  also  upon  the  question 
of  the  propriety  of  an  injunction  herein,  but  it  is  altogether,  in 
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its  present  aspect,  a  question  for  the  consideration  of  the  court 
below. 

The  evidence  in  this  case  tended  to  show  that  the  plaint- 
iflEs  were  injured  by  the  act  of  the  defendant  in  diverting  the 
water  of  Honeoy e  creek,  which  had  theretofore  been  accustomed 
to  flow  in  its  channel  to  the  benefit  of  the  mill- owners  on  that 
stream.  This  court  must  assume  that  some  damage  occurred 
to  tlie  parties  who  were  illegally  deprived  of  their  property. 
The  extent  of  this  injury  has  not  been  tried  and  determined. 
We  cannot  look  into  the  evidence  to  determine  that  question. 
Tliat  is  exclusively  a  question  for  the  consideration  of  the  trial 
court.  It  is  enough  that  the  plain  tiflEs  have  a  clear  legal  right 
which  has  been  invaded,  and  the  right  to  try  the  question  of 
the  extent  of  their  injury  has  been  denied  them.  It  is  possible 
that,  upon  all  the  circumstances  of  the  case,  the  court  below 
may,  in  the  exercise  of  their  discretion^  deny  a  remedy  by  injunc- 
tion, or  grant  it  upon  terms  and  conditions  such  as  in  their 
judgment  will  best  preserve  the  rights  and  interests  of  the 
parties.  But  the  plaintiffs  have  an  undoubted  right  to  the 
exercise  of  such  discretion  by  that  court.  This  has  been  refused 
them,  and  for  that  reason  a  new  trial  must  be  ordered. 

The  judgments  of  the  General  and  Special  Terms  should, 
therefore,  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgments  reversed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
The  New  York  Ploatino  Dry-Dook  Company,  Appel- 
lant. 

The  defendant  was  incorporated  for  theparpose,  as  expressed  in  its  cliarte^ 
(Chap.  170,  Laws  of  1843)  '*  of  constructing,  using  and  providing  one  or 
more  drj-docks  or  wet-docks  or  other  conveniences  and  structures  for 
building,  raising,  repairing  or  coppering  vessels  and  steamers  of  everj 
description."  In  an  action  to  recover  taxes  alleged  to  be  due  for  the 
year  1881.  under  the  act  of  1880  (Chap.  542,  Laws  of  1880),  held,  that 
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defendant  was  not  "  a  manufactaring  corporation  "  within  the  mean- 
ing of  the  clause  in  said  act  (§  3)  which  exempts  such  corporations 
from  its  provisions;  and  that  it  was  liable  to  taxation  under  the  act. 

(Argued  April  23,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  November  21,  1882,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  com*t  on  trial  with- 
out a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

HJ.  N.  Taft  for  appellant. 

Leslie  W,  RitsseU^  attorney-general,  for  respondent.  De- 
fendant was  not  a  manufacturing  corporation  within  the  pro- 
vision of  the  act  of  1880  (Chap.  542,  §  3),  exempting  such 
corporations  from  its  provisions.  (Laws  of  1843,  chap.  170, 
§  1 ;  Potter's  Dwarris  on  Statutes,  193.) 

Miller,  J.  This  action  was  brought  to  recover  the  taxes 
imposed  upon  defendant  under  chapter  542  of  the  Laws  of 
1880,  for  the  year  ending  November  1,  1880.  Defendant  was 
incorporated  imder  chapter  170  of  the  Laws  of  1843  "  for  the 
purpose  of  constructing,  using  and  providing  one  or  more  dry- 
docks,  or  wet-docks,  or  other  conveniences  and  structures  for 
building,  raising,  repairing  and  coppering  vessels  and  steamers 
of  every  description."  The  act  under  which  the  defendant 
was  incorporated  was  of  a  special  character,  and  the  specifica- 
tion of  the  business  which  the  defendant  was  authorized  to 
carry  on,  under  its  charter,  which  states  the  general  purpose 
^and  object  of  the  incorporation,  does  not  bring  it  within  the 
provision  of  section  3  of  said  act  of  1880,  which  exempts  manu- 
facturing corporations  from  its  provisions  as  to  taxation.  The 
term,  "  manufacturing  corporation,"  cannot,  we  think,  be  con- 
sidered as  comprehending  the  business  of  the  defendant,  if  the 
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words  employed  are  interpreted  according  to  the  common 
understanding  of  such  language. 

While  the  act  provider  for  the  constructing,  using  and  pro- 
viding one  or  more  dry  or  wet-docks  or  other  conveniences 
and  structures  for  the  purposes  named,  its  main  object 
evidently  is  building,  raising,  repairing  and  coppering  vessels. 
The  principal  portion  of  the  work  which  the  corporation  is  au- 
thorized to  perform  relates  to  the  improvement  of  vessels  which 
have  already  been  constructed,  and  not  to  the  construction  of 
the  same,  and  taking  all  the  parts  enumerated  together  they 
cannot  be  considered  as  embraced  within  the  term  "  manufac- 
turing," and,  if  regarded  separately,  we  think,  they  do  not 
come  within  the  definition  of  the  term  employed.  According 
to  Webster  a  manufacturer  is  one  who  works  raw  materials 
into  wares  suitable  for  use.  The  constructing,  using  and  pro- 
viding of  one  or  more  docks,  as  used  in  the  act  of  1880,  is  no 
more  a  manufacturing  within  the  meaning  of  that  word  than 
would  be  the  building  of  warehouses  and  elevators  for  the 
carrying  on  of  the  business  of  warehousemen  or  the  erection 
of  buildings  or  residences.  If  the  building  of  residences  could 
be  regarded  as  coming  within  the  definition  of  the  term 
"  manufacturing,"  there  would  be  no  necessity  for  the  enact- 
ment of  chapter  117,  Laws  of  1853,  which  authorizes  the 
formation  of  corporations  for  the  erection  of  buildings.  By 
this  act  the  legislature  gave  a  construction  to  the  manufactur 
iiig  law  wliich  indicates  that  it  was  not  regarded  as  embracing 
the  objects  which  were  thereby  provided  for.  The  same 
remarks  would  apply  to  the  act  under  which  the  defendant  w^as 
incorporated.  The  legislative  interpretation,  thus  given,  is 
entitled  to  much  weight  in  constniing  the  act  in  question. 

Considering  the  object  of  the  act  in  question,  and  the  pur- 
pose for  which  it  was  intended,  and  looking  at  it  in  all 
its  bearings,  we  are  brought  to  the  conclusion  that  it  cannot  be 
regarded  as  incorporating  a  manufacturing  corporation  within 
the  true  intent  and  meaning  of  that  term,  and  that  the  defend- 
ant was  liable  to  pay  the  tax  imposed  according  to  its  pro- 
visions. 
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The  point  made  that  said  act  is  in  violation  of  the  Constitu- 
tion of  the  State  is  disposed  of  by  the  recent  decision  in  this 
court  in  the  case  of  People  v.  Home  Ins.  Co.^  (See  opinion 
of  BuosB,  Ch.  J.) 

Also  the  point  urged  that  the  defendant  Was  not  liable  for 
taxes  until  after  November  1,  1881,  is  fully  covered  by  the 
opinion  of  j^lndrews,  J.,  in  the  case  of  People  v.  Spring  VaUey 
Hyd/raulic  Gold  Compcmy.^ 

The  question  as  to  the  application  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States  is  decided 
adversely  to  the  appellant's  claim  in  the  case  of  People  v.  Jf%re 
Association  of  Philadelphia.^    (See  opinion  of  Finch,  J.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Mary  Wohlfahrt,   as  Administratrix,  etc.,   Bespondent,  ». 
119  5.?o  Charles  A.  Beokert,  Appellant. 

'92    490^ 

]4O_606  Where,  upon  the  sale  by  a  druggist  of  a  poisonous  medicine  he,  fully  and 

fairly  warns  the  purchaser  of  its  character,  and  gives  accurate  inform&> 

tion  and  directions  as  to  the  quantity  which  may  be   safely  taken,  and 

the  customer  is  injured  or  killed  by  taking  an  overdose  in  disregard  of 

such  direction,  the  draggist  is  not  liable  for  negligence  or  tort,  simply  be* 

caase  of  an  omission  on  his  part  to  put  a  label  marked   **  poison  "  upon 

the  "  parcel  in  which  the  sale  is  made  "  as  required  by  the  statute.    (2  R, 

S.  694,  §  28.)    The  customer  may  not  disregard  the  warning  and  direction 

and  charge  the  consequences  of  his  own  negligence  .or  recklessness  upon 

the  druggist. 

WoJUfahrt  v.  Beekert  (27  Hun,  74),  in  this  respect  overruled. 

In  an  action  against  a  druggist  for  alleged  negligence  in  the  sale  of  a 
poisonous  medicine  without  attaching  a  label  marked  poison,  thus  caus- 
ing the  death  of  W.,  plaintiff's  intestate,  it  appeared,  that  W.,  having  been 
advised  to  take  a  comparatively  harmless  preparation  known  as  *'  black 
draught,"  and  that  he  could  take  a  small  wine  glass  thereof,  which  he 
could  procure  at  any  drug  store  for  ten  cents,  went  to  defendant's  drn^ 
store,  where,  according  to  the  testimony  of  defendant's  clerk,  he  asked 

*  Ante^  p.  3S8.  t  Anit^  p.  388.  X  Ante,  p.  311. 
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defendant  for  ten  ceotfi  worth  of  "black  drops;**  defendant  told  him 
that  was  a  poison,  and  advised  him  to  take  another  preparation  ;  this 
W.  refused,  and  defendant  thereupon  directed  the  witness  to  give  him 
black  drops,  but  Informed  him  that  he  should  only  'take  ten  or  twelve 
drops  for  a  dose ;  witness  gave  W.  two  drachms  of  the  medicine  asked 
ioT  in  a  vial  upon  which  was  a  label  marked  "  black  drops  ;  "  the  label 
did  not  have  the  word  *'  poison  "  thereon.  W.  took  nearly  the  whole  of  the 
contents  of  the  vial  and  died  in  consequence.  Held,  that  if  the  testi- 
mony of  the  clerk  was  to  be  taken  as  the  truth,  a  verdict  for  defendant 
was  properly  directed ;  but  that  the  jury  were  at  liberty,  under  the  cir- 
cumstances, to  disbelieve  such  testimony,  as  the  witness  was  interested, 
having  violated  the  law  by  omitting  the  prescribed  label;  and  that,  there- 
fore, the  question  as  to  whether  the  warning  testified  to  was  in  fact  given 
was  one  for  the  jury,  and  the  direction  was  error. 

(Argued  April  24, 1883 ;  decided  June  5,  1883.) 

Appeal  from  ao  order  of  the  General  Term  of  the  Su- 
preme Court,  in  the  secjond  judicial  department,  made  Feb- 
ruary 15,  1882,  which  sustained  plaintiflPs  exceptions  and 
granted  a  new  trial ;  a  verdict  having  been  rendered  in  favor  of 
defendant  by  the  direction  of  the  court,  on  trial,  and  exceptions 
having  been  ordered  to  be  heard  at  first  instance  at  General 
Term.     (Reported  below,  2Y  Hun,  Y4.) 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence in  causing  the  death  of  Matthias  Wohlfahrt,  plaintiff's 
intestate. 

The  evidence  on  the  trial  was  to  this  effect :  Wohlfahrt  being 
temporarily  troubled  with  diarrhoea  or  some  bowel  complaint, 
was  informed  by  one  Silberstein,  a  peddler,  that  a  preparation 
known  as  "  black  draught,"  a  vegetable  non-poisonous  mixture, 
of  which  he  could  take  a  small  glassful,  would  relieve  him, 
and  that  he  could  get  ten  cents  worth  of  this  "  black  draught " 
in  any  drug  store.  Wohlfahrt  went  to  defendant's  drug  store, 
and  according  to  the  testimony  of  defendant's  clerk  what 
occurred  there  was  as  follows :  At  the  door  Wohlfahrt  met  the 
defendant,  and  said  to  him,  "  I  wish  to  buy  black  drops." 
Defendant  said,  "  For  what  do  you  wish  black  drops  ?  "  Wohl- 
fahrt replied,  "I  want  it  for  ci-amps  in  my  stomach." 
"  Why,  that  is  a  poison,"  defendant  said,  "  I  would  advise  you 
to  take  cholera  drops  for  your  sickness."     "  No,"  said  Wohl- 
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fahrt,  "  I  want  black  drops."  "  Well,"  said  defendant,  "  that 
is  a  poison,  and  you  cannot  take  more  than  ten  or  twelve  drops 
of  that  medicine  for  a  dose."  "Yes,"  said  Wohlfahrt. 
Wliereupon  defendant  turned  to  the  witness  and  told  him  to 
give  Wohlfahrt  a  diluted  preparation  of  the  medicine  called 
for.  The  witness  gave  deceased  two  drachms  in  a  vial,  simply 
labeled  *'  black  drops."  The  quantity  to  be  taken  at  a  dose 
was  not  written  nor  was  the  word  "poison"  written  or 
printed  upon  the  label,  nor  was  any  word  or  phrase  to  indi- 
cate the  poisonous  character  of  the  drug.  Upon  his  return 
home,  the  wife  of  deceased  took  the  medicine,  poured  it  in 
a  little  glass  and  gave  it  to  him ;  he  took  all  of  it  with  the 
exception  of  a  few  drops  and  he  died  within  a  few  hours  there- 
after. 

WiUiam  C,  De  Wiit  for  appellant*  Where  the  facts  are 
uncontro verted,  the  question  of  negligence  is  one  of  law.  {Gon- 
zales V.  JV.  Y.  (&  IL  H.  li.  R.  Oo.,  38  N.  Y.  440 ;  Cla/rke  v. 
Union  Ferry  Co.^  35  id.  48 ;  Morrison  v.  Erie  R.  R.  Co.y  56  id. 
302;  Riceinan  v.  Havemeyer,  84  id.  647;  Toncumanda  R.  R. 
Co.  V.  Meyer,  5  Denio,  255 ;  56  N.  Y.  630 ;  49  id.  177 ;  36  id. 
153.)  Not  every  violation  of  a  criminal  provision  in  the 
statutes  gives  a  right  of  civil  action  per  se  against  the  wrong- 
doer, and  a  person  may  be  punishable  criminally  for  having 
violated  the  law  and  still  not  be  liable  civilly  to  one  injured  by 
such  violation.  {Connelly  v.  N,  Y,  O.  (&  H,  R.  R,  R,  Co.^  88  N". 
Y.  346 ;  Pakalinski  v.  N,  Y.  C.  <b  H.  R.  R.  R.  Co.,  82  id. 
424;  Riceman  v.  Havemeyer^  84  id.  647;  Wilds  v.  H.  R. 
R,  R.  Co.,  24  id.  430 ;  34  id.  9 ;  CordeU  v.  If.  Y.  C.  <&  R.  R. 
R.R.  Cb.,  75  id.  330.) 

Samuel  Cheenbaum  for  respondent.  All  the  inferences  that 
the  jury  might  properly  have  drawn  from  all  the  facts  are  to 
be  held  in  favor  of  plaintiff.  {Sheridan  v.  R.  C.  cfe  iT.  R.  jR. 
Co.,  36  N.  Y.  39.)  Defendant  having  sold  a  most  virulent 
poison,  in  violation  of  the  express  provisions  of  law,  was  guilty 
of  the  grossest  negligence  and  of  a  wrongful  act.     (2  Statutes 
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at  Large,  717;  2  R.  S.  662,  §  19;  Thomas  v.  Winchester, 
6  N.  T.  409 ;  I^egina  v.  SwindaU,  2  C.  &  K.  232-3 ;  id.  368, 
571 ;  Loop  V.  lAtchfield,  42  N.  Y.  358 ;  WeUmgton  v.  Dovmer 
Kerosene  OH  Co,,  104  Mass.  64 ;  Norton  v.  Sewell,  106 id.  143 ; 
Bmford  v.  Johnston,  26  Alb.  L.  J.  353 ;  Ernst  v.  U.  R.  R.  R. 
Co.,  35  N.  Y.  9 ;  CordeU  v.  N.  Y.  G.  &E,  R.  R.  R,  Co.,  64id. 
532;  Renwicky. N.  T.  C.  R.  R.  Co.,  36  id.  132 ;  Gortony.  Erie 
R.  R.  Co.,  46  id.  660 ;  Knupfle  v.  Knickerbocker  Ice  Co.,  84  id. 
488 ;  Congreve  v.  Smith,  18  id.  79 ;  Creed  v.  Hartmam,,  29  id. 
591 ;  Davenport  v.  Ruckman,  37  id.  568 ;  Clifford  v.  Damfi,  81 
id.  56.)  It  is  a  matter  of  right  in  the  plaintiff  to  have  the  issue 
of  negligence  submitted  to  the  juiy  when  it  depends  upon  con- 
flicting evidence  or  on  inferences  to  be  drawn  from  circum- 
stances in  regard  to  which  there  is  room  for  a  difference  of 
opinion  among  intelligent  men.  {Payne  v.  T,  <&  B,  R.  R. 
Co.,  83  N.  Y.  574 ;  Wolfkiel  v.  Sixth  Ave.  R.  R.,  38  id.  49  ; 
Weber  v.  N.  Y.  C.  <6  H.  R.  R.  R,  Co.,  58  id.  451 ;  Massoth 
V.  D.  <&  H.  C.  Co,,  64  id.  524 ;  SewM  v.  CUy  of  Cohoes,  75  id. 
53;  Oaseyy.N.  Y.  C.&H.R,R.R.  6\?.,78id.  518;  Hart  v. 
E.  R.  Bridge  Co.,  80  id.  622 ;  Ernst  v.  H.  R.  Bridge  Co.,  35  id. 
9 ;  Hmne  v.  York,  47  id.  639 ;  Miner  v.  S.  8.  Co.,  50  id.  23 ; 
Totten  V.  Phvpps,  52  id.  354  ;  Ke<xtingy.  JV.  Y.  C,  etc.,  49  id. 
673 ;  Barton  v.  Saane,  56  id.  660.)  Although  one  or  more 
witnesses  may  have  testified  to  a  certain  state  of  facts,  without 
being  contradicted  by  other  witnesses,  it  is  nevertheless  for 
the  jury  to  determine,  from  all  the  facts,  circumstances  and 
inferences  of  the  case,  wliether  such  witnesses  are  to  be  be- 
lieved  or  not.  {StilhoeU  v.  Carpenter,  2  Abb.  N.  C.  238 ; 
Nicholson  v.  Connor,  8  Daly,  212  ;  Elwood  v.  W.  U.  Tel. 
Co.,  45  N.  Y.  553 ;  Ka/oamagh  v.  Wilson,  70  id.  177 ;  Gilder - 
sleeve  v.  Landon,  73  id.  609  ;  Ern^t  v.  R.  R.  R.  R.  Co.,  35 
id.  28.)  The  defendant  having  been  guilty  of  a  wrongful  act, 
of  gross  negligence,  the  contributory  negligence  of  the  deceased 
is  no  bar,  and  constitutes  no  defense  to  an  action  for  damages. 
{Kenyon  v.  IT.  Y.  C  <&  H.  R.  R.  R.  Co.,  5  Hun,  479  ;  CUf- 
ford  V.  Dam,  81  N.  Y.  56-57 ;  Ixmnen  v.  Alh.  O.  L.  Co.,  44 
id.  439 ;  Nashville  R.  R.  Co.  v.  Troidin,  1  Lea,  523  ;  R.  R. 
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Co.  V.  WiVhe,  11  Heisk.  383 ;  RowM  v.  R.  B.  Co.,  57  N.  H. 
132 ;  Ernst  V.  Hud.  R.  R.  R.  Co.,  35  id.  28.)  The  question  of 
contributive  negligence  under  any  circamBtances  was  for  the 
jury.  {Massoth  v.  D.  dk  H.  C.  Co.,  64  N.  T.  524 ;  Poler  v. 
N.  T.  C.  <b  H.  R.  R.  R.  Co.,  16  id.  476 ;  Mclntyre  v.  Same, 
37  id.  287 ;  O'Mara  v.  H.  R.  R.  R.  Co.,  38  id.  445  ;  Mem- 
gan  v.  B.  R.  R.  Co.,  id.  455 ;  Wolkfid  v.  Sixth  Ave.  R.  R. 
Co.,  id.  49 ;  Filer  v.  N.  T.  C,  etc.,  49  id.  47 ;  Keating  v. 
Same,  id.  673  ;  Eaton  v.  Erie  R.  R.  Co.,  51  id.  666 ;  Delor- 
field  V.  Union  Ferry  Co.,  id.  671 ;  Hackford  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  53  id.  654 ;  Spooner  v.  B^Myn  City  B.  R., 
54  id.  230 ;  Morrison  v.  N.  T.  C,  etc.,  63  id.  643  ;  Bays  \ 
Miller,  70  id.  112 ;  Dyer  v.  Erie  B.  B.  Co.,  71  id.  228 
Bolan  V.  D.  O.  Co.,  id.  285 ;  Bexter  v.  Starin,  73  id.  601 
Harris  v.  Vdrdhoer,  75  id.  169 ;  Terry  v.  Jexoett,  78  id,  338 
Kellogg  v.  N.  Y.  C,  etc.,  77  id.  72 ;  Stackus  v.  Same,  79  id. 
469 ;  Burckhardt  v.  B.  <&  S.  R.  R.  Co.,  1  Abb.  Dec.  131.) 

FiNOH,  J.  Whether  this  case  should  have  been  submitced 
to  the  jury  depends  upon  the  inquiry  whether  the  testimony 
of  the  defendant's  clerk  is  to  betaken  as  the  truth  of  the  trans- 
action, or  may  be  questioned  or  doubted.  If  lie  is  to  be  be- 
lieved the  druggist  who  sold  the  poison  was  guilty  of  no  wrong 
or  negligence  toward  the  deceased,  for  he  warned  him  that  the 
"black  drops"  asked  for  was  a  strong  poison,  of  which  he 
should  only  take  ten  or  twelve  drops  for  a  dose.  Notwithstand- 
ing the  warning,  he  took  probably  ten  times  tlie  prescribed 
quantity,  in  reliance  upon  the  previous  statement  of  the  ped- 
dler, Silberstein,  that  he  had  taken  half  a  glass  of  what  he 
called  "  black  draught,"  and  that  it  had  cured  him.  On  such 
a  state  of  facts  a  verdict  against  the  defendant  would  not  be 
justified.  Although  no  label  marked  "  poison  "  was  put  upon 
the  phial,  and  granting  that  by  such  omission  the  defendant  was 
guilty  of  a  misdemeanor  and  liable  to  the  penalty  of  the  crimi- 
nal law,  still  that  fact  does  not  make  him  answerable  to  the 
customer  injured,  or  his  representative  in  case  of  his  death,  for 
either  a  negligent  or  wrongful  act  when  toward  that  customer 
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he  was  guilty  of  neither,  since  he  fairly  and  fully  warned  him 
of  all,  and  more  than  conld  have  been  made  known  by  the 
authorized  label.  The  statute  requires  the  ringing  of  the  bell 
or  sounding  of  the  whistle  by  an  engine  approaching  a  railroad 
crossing,  but  one  who  sees  the  train  coming  has  all  the  notice 
and  warning  which  these  signals  could  give,  and  though  they 
are  omitted,  takes  the  risk  of.  the  danger  which  he  sees  and 
knows  if  he  attempts  to  cross  in  front  of  the  train.  {Paka- 
Knakyy.  N.  Y.  C.  <&  E.  R.R.  R.,  82  K  Y.  424;  ConneUy 
V.  N.  Y.  a  <6  H.  R.  R.  R.,  88  id.  346.)  So  here,  if  the  warn- 
ing was  in  truth  given,  if  the  deceased  was  cautioned  that  the 
medicine  sold  was  a  strong  poison  and  but  ten  or  twelve  drops 
must  be  taken,  he  had  all  the  knowledge  and  all  the  warning 
that  the  label  could  have  given,  and  could  not  disregard  it  and 
then  charge  the  consequences  of  his  own  negligent  and  reck- 
less act  upon  the  seller  of  the  poison.  But  if  no  such  warning 
was  in  fact  given,  its  omission  was  negligence,  for  the  results 
of  which  the  vendor  was  liable  both  at  common  law  and  by 
force  of  the  statute.  (Thomas  v.  Winchester^  6  N.  Y.  409 ;  Zoop 
v.  Litchfield^  42  id.  358 ;  1  Am.  Rep.  543 ;  Wellington  v.  Downer 
Ker.  Oil  Co.,  104  Mass.  64 ;  3  R.  S.,  part  4,  chap.  1,  title  6,  §  25.) 
By  the  statute  it  is  made  a  misdemeanor  for  any  person  to  sell 
*'  any  arsenic,  corrosive  sublimate,  prussic  acid,  or  any  other 
substance  or  liquid  usually  denominated  poisonous,  without 
having  the  word  "poison"  written  or  printed  upon  a  label 
attached  to  the  phial,  box  or  parcel  in  which  the  same  is  so  sold." 
The  liquid  sold  tp  the  deceased  was  in  fact  a  poison,  and  death 
resulted  from  taking  a  trifle  less  than  the  quantity  sold.  The 
evidence  showed  that  the  black  drops  in  both  forms  of  the 
preparation  was  *^  deadly,"  and  that  it  was  usually  denominated 
poisonous  is  to  be  inferred  both  from  its  well-known  cliaracter 
and  from  the  evidence  given  by  the  pharmacist  who  said  that, 
unless  soiling  upon  the  prescription  of  a  physician,  he  would 
mark  upon  the  medicine  the  dose,  or  label  it  poison,  or  do  both. 
Indeed,  the  learned  counsel  of  the  defendant  concedes  all  this,  for 
he  says,  "  if  any  third  party  unacquainted  with  the  real  contents 
of  the  phial  had  been  injured,  then  an  action  would  lie  against 
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this  defendant,"  and  the  defense  interposed  rests  wholly  upon 
the  fact  asserted,  that  full  warning  of  the  poisonous  nature  of 
the  liquid  was  given,  and  the  quantity  which  might  be  safely 
taken  was  stated  to  the  purchaser.  So  that  the  question  here 
whether  the  nonsuit  ordered  by  the  trial  judge  can  be  sus 
tained  or  not  turns  solely  upon  the  inquiry  whether  the  warn- 
ing was  in  fact  given,  and  that  again  upon  the  question  whether 
the  jury  would  have  been  at  liberty  to  disbelieve  the  evidence 
of  the  defendant's  clerk.  His  story  in  itself  was  not  improb- 
able, so  far  as  the  defendant's  action  was  concerned.  A  drug- 
gist selling  for  ten  cents  a  medicine  which  was  a  poison,  and 
in  a  quantity  capable  of  killing  an  incautious  or  ignorant  pur- 
chaser, would  be  quite  likely,  we  should  suppose,  to  give  the 
brief  information  needed  to  protect  his  customer  and  shield 
himself  from  grave  danger  and  disaster.  Nor  was  the  witness 
impeached  by  what  are  called  the  contradictions  in  his  testimony 
drawn  out  on  cross-examination.  They  were  very  slight  and 
utterly  immaterial.  But  two  facts  disclosed  by  the  proofs 
opened  his  testimony  to  doubt  and  possible  disbelief.  He  was 
an  interested  witness.  He  had  violated  the  law  by  omitting 
the  label  required.  The  medicine  he  delivered  had  killed  its 
victim.  The  consequences  of  the  act  upon  himself,  upon  his 
future,  and  upon  his  employer  were  certain  to  be  disastrous  in 
the  absence  of  explanation  or  justification.  The  motive  to  avert 
the  danger,  even  by  falsehood,  was  plain  and  powerful.  The 
label  was  not  on  the  phial.  No  such  defense  was  possible.  The 
only  other  one  was  to  swear  to  the  verbal  warning  given  to  the 
customer.  The  witness,  therefore,  stood  in  a  position  such  as 
to  provoke  suspicion,  arouse  doubt,  and  justify  watchful  and 
rigid  criticism.  And  then  joined  to  that  came  the  facts  of  the 
conduct  of  the  deceased.  If  the  evidence  was  true  he  took  th« 
poison  in  a  deadly  dose  and  from  the  hands  of  his  wife,  with 
knowledge  that  it  was  a  poison  and  that  he  was  largely  exceed- 
ing the  prescribed  quantity.  Nothing  in  the  case  permits  us 
to  imagine  that  he  did  so  purposely  and  intended  suicide.  What 
can  be  said  and  all  that  can  be  said  is  that  he  relied  upon  the 
peddler's  story  of  his  experience  in  taking  without  injury  one- 
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half  of  a  glass  rather  than  upon  the  druggist's  warning  that 
the  medicine  was  a  strong  poison.  That  is  possible,  but  has 
about  it  some  doubtful  elements.  A  man  even  of  ordinary  in- 
telligence and  very  moderate  prudence,  who  had  been  told  by 
a  friend  that  he  had  been  cured  by  a  particular  medicine,  taken 
in  the  quantity  of  half  a  glass,  and  thereupon  went  to  a  drug- 
gist, who  was  also  a  doctor,  to  purchase  it,  and  was  then  dis- 
tinctly told  that  the  medicine  was  a  poison,  and  but  ten  or  twelve 
drops  must  be  taken,  would  naturally  be  somewhat  startled. 
We  should  expect  him  to  speak  and  manifest  surprise,  or  at  least 
seek  the  truth  out  of  the  contradictions.  But  this  customer 
manifested  none ;  he  showed  no  curiosity ;  he  asked  no  natural 
question ;  he  did  not  say  that  a  friend  had  taken  ten  times  the 
doctor^s  dose  with  safety,  and  ask  who  was  right  or  who  was 
wrong,  or  if  there  was  not  somewhere  a  mistake  as  to  the  medi- 
cine. On  the  contrary,  with  the  warning  ringing  in  his  ears, 
he  quietly  receives  the  medicine  without  surprise,  allows  his 
wife  to  pour  nearly  the  whole  contents  into  a  spoon,  and  says 
not  a  word  to  her  of  the  information  he  has  received,  does  not 
tell  her  what  the  doctor  said,  does  not  heed  his  warning,  relies 
upon  the  advice  of  an  unskilled  peddler,  discarding  that  of  the 
druggist  and  physician,  and  takes  the  fatal  dose.  It  cannot  be 
denied  that  this  conduct  matches  naturally  and  exactly  the  line 
of  action  we  should  expect  if  no  warning  had  been  in  fact  given, 
and  does  not  appear  so  perfectly  natural  when  confronted  with 
the  opposite  theory.  It  tends,  therefore,  to  throw  doubt  upon 
it,  and  to  make  one  hesitate  as  to  the  truth,  and  when  com- 
bined with  the  palpable  interest  of  the  clerk  to  shield  himself 
and  his  employer,  makes  a  case  in  which  there  is  a  possibility 
of  different  and  debatable  inferences  from  the  evidence  given, 
and  so  develops  a  question  of  fact,  rather  than  one  of  law.  In 
Elwood.  V.  Western  Union  Td.  Co.  (45  K  T.  553 ;  6  Am. 
Bep.  140),  it  was  said  that  the  rule  that  where  unimpeached 
witnesses  testify  positively  to  a  fact  and  are  nncontradicted, 
their  testimony  must  be  credited,  is  subject  to  many  qualifica- 
tions, and  among  them  this,  that  the  interest  of  the  witness 
may  affect  his  credibility,  and  it  was  added  upon  the  facts  of 
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that  case :  ''  such  evidence  as  there  is  proceeds  wholly  from 
pai'ties  having  an  important  interest  in  the  question.  Each  of 
them,  if  guilty  of  the  negligent  act,  would  have  the  strongest 
motive  to  deny  it,  as  the  admission  would  subject  him  or  her 
to  severe  responsibility  for  the  consequences.  This  is  a  con- 
trolling consideration  in  determining  whether  the  statements 
of  these  witnesses  should  be  taken  as  conclusive."  To  a  similar 
effect  are  other  cases.  {Kavwaagh  v.  WHson^  70  N.  Y.  177 ; 
OUderdeeoe  v.  Landoriy  73  id.  609.)  The  General  Term  were 
therefore,  right  in  saying  that  the  case  should  have  been  sub- 
mitted to  the  jury. 

Their  judgment  should  be  affirmed  and  judgment  absolute 
rendered  in  favor  of  the  plaintiff"  upon  the  stipulation,  with 
costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Walter   Carter    et  al.,    Executors,   etc.,    Respondents,    v. 
Ajlmira  E.  Holahak,  Impleaded,  etc.,  Appellant. 

D.  purchased  certain  premiBes,  upon  which  was  a  mortgage,  the  payment 
whereof  was  guaranteed  by  K.,  plaintiff's  testator.  The  conveyance  was 
by  the  deed  made  subject  to  the  mortgage.  D.,  in  making  the  purchase, 
acted  as  agent  for  E.,  who  advanced  the  money  therefor.  D.  subse- 
quently conveyed  the  premises  to  E.,  the  deed  containing  the  same  pro- 
vision as  to  the  mortgage.  After  E.'s  death  plaintiffs,  as  his  executora, 
purchased  the  mortgage,  with  accompanying  bond,  and  took  an  assign- 
ment  thereof.  In  an  action  to  foreclose  the  mortgage,  in  which  the 
mortgagor  was  sought  to  be  charged  with  any  deficiency,  held,  that  K., 
by  the  acceptance  of  the  deed,  did  not  become  primarily  liable  to  pay  the 
mortgage,  and  that  the  relief  sought  was  properly  granted. 

It  was  claimed  that  E.  acted  as  agent  for  the  mortgagor  in  making  the  pur- 
chase of  the  premises.  Held,  that  conceding  this  to  be  so,  as  neither  D. 
nor  E.  received  any  consideration  which  would  support  a  contract  to 
pay  the  mortgage,  the  mortgagor  was  not  discharged  from  liability. 

By  the  wUl  of  E.  no  disposition  was  made  of  the  premises.  HM,  that  as 
the  legal  title  on  his  death  went  to  his  heirs,  and,  therefore,  there  was 
no  union  of  the  equitable  and  legal  estates  in  the  same  person,  the  mort- 
gage was  not  merged  upon  its  transfer  to  plaintiffs. 
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Def endantd  offered  in  evidence  on  the  trial  a  number  of  receipts  for  moneys 
paid  by  the  mortgagor  to  E.,  daring  his  life- time ;  which  were  alleged 
to  have  been  payments  upon  the  piortgage  ;  these  were  excluded.  Meld 
no  error ;  that  as,  at  the  time  the  payments  were  made,  K.  was  neither 
the  holder  nor  owner  of  the  bond  and  mortgage,  they  would  not  operate 
as  payments  thereon ;  that  they  were  not  available  as  a  counter-claim  to 
a  demand  acquired  by  plaintiffs  after  the  death  of  their  testator. 

(Argued  April  24, 1883  ;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  jof  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  5,  1882,  which  affirmed  a 
judgment  in  favor  of  plaintiflEs,  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

£.  F.  Watson  for  appellant.  This  action  cannot  be  main- 
tained if  Mrs.  Holahan  is  the  equitable  owner  of  the  premises, 
subject  to  the  claim  of.  Kerr's  estate,  as  thereby  the  deed 
(Drake  to  Kerr)  in  form  is  treated  as  a  mortgage  in  effect,  and 
Kerr,  or  his  representatives,  will  not  be  permitted  to  purchase 
the  prior  mortgage  and  foreclose  it,  and  thereby  cut  off  the 
equity  of  redemption  of  the  mortgagor,  Mrs.  Holahan.  (Day- 
ton on  Surrogates,  262;  Williamson  Executors,  819;  MoffaU 
V.  MiUigan,  2  B.  &  P.  124,  note  c;  S.a,2  Chitty,  539 ;  Fitz^ 
gerald  v.  Boehm^  6  B.  Monroe,  332 ;  Hose  v.  PuUon^  2  B.  & 
Aid.  822.)  If  the  plaintiffs  are  correct  in  their  contention 
that  the  testator  did  not  die  intestate  as  to  any  portion  of  or 
interest  in  the  mortgaged  premises,  then  the  purchase  by  the 
executors,  through  the  funds  of  the  testator,  of  the  mortgage 
sought  to  be  foreclosed  merged  said  mortgage  in  the  superior 
title,  both  titles  belonging  to  said  estate.  {K7iickerbocke7*  v. 
BoutweUy  2  Sandf.  Ch.  319 ;  Burnett  v.  Dennisony  5  Johns. 
Ch.  35 ;  Gardner  v.  AstoTj  8  id.  53 ;  6  id.  393 ;  Angel  v. 
Bonar^  38  Barb.  425 ;  Moore  v.  Samdlton^  48  id.  120.)  If 
the  deed  from  Drake  to  Kerr  was  a  mortgage,  then  the  account- 
ing called  for  by  the  reply,  and  entered  upon  by  the  defend- 
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ant's  offer  to  prove  the  amount  of  the  payments  of  the  interest 
by  Mrs.  Holahan,  the  fact  of  which  payments  of  interest  waa 
admitted  by  the  reply  should  have  been  permitted.  {Niagara 
B'k  V.  Rosevdt^  9  Cow.  409 ;  Breew  v.  Brangs^  2  E.  D,  Smith, 
486.)  The  transaction  was,  in  effect  and  in  the  intention  of 
the  parties,  a  conveyance  of  the  title  in  fee  in  the  mortgaged 
premises  to  Henry  A.  Kerr,  to  hold  absolutely,  subject  only 
to  resale  and  reconveyance  to  Mrs.  Ilolahan,  at  her  option. 
{Holmes  v.  Ghrant^  8  Paige,  243 ;  Qhver  v.  Pain^  19  Wend. 
618 ;  Robinson  v.  Oranger^  6  Paige,  480 ;  Barbour  v.  Thurs^ 
tony  4  Denio,  493  ;  Quesch  v.  Rodman^  5  id.  285 ;  Chrinstane 
V.  Cemetery  3  Paige,  421 ;  Whitney  v.  Townsendy  2  Lans.  249  ; 
1  Hilllard  on  Mortgages,  2.)  To  maintain  the  defense  it  was 
only  necessary  to  prove  that  Henry  A.  Kerr  became  legally 
bound  to  the  holder  of  the  mortgage  by  the  delivery  to  and  ac- 
ceptance by  him  of  Drake's  deed  to  pay  off  and  discharge  the 
mortgage  in  question.  {Burr  v.  BeerSy  24  N.  Y.  178 ;  Comr- 
stock  V.  l>rohany  71  id.  9;  S.  (7.,  8  Hun,  373;  Moi^rii 
Appealy  Supremo  Court,  Penn.,  19  Alb.  L.  J.  257.)  The 
agreement  for  the  assumption  of  the  mortgage  contained  in 
the  recital  in  the  deed  from  John  J.  Drake  to  Henry  A.  Kerr 
was  an  agreement  made  with  Drake,  and  in  his  name,  for  the 
benefit  of  said  defendant  Holahan,  and  as  her  agent,  and 
Drake  thereby  became  a  trustee  of  an  express  trust.  (Code  of 
Civil  Procedure,  §  449.)  A  parol  promise  from  one  person  to 
another,  for  the  benefit  of  a  third  person,  will  enable  that  third 
person  to  maintain  an  action  on  such  promise.  {Schermerhom 
v.  Vanderheyde7iy  1  Jolms.  140.)  A  principal  may,  nnder 
sections  111  and  113  of  the  Code,  sue  in  his  own  name,  upon 
a  simple  contract  in  writing,  made  with  his  agent,  and  in  the 
agent's  name,  of  which  the  piincipal  is  the  sole  owner. 
(Erickson  v.  Comptony  6  How.  Pr.  471;  Pitney  v.  Glens 
FaUs  Ins.  Co.y  65  K  Y,  6 ;  Simsan  v.  Brown^  68  id.  535 ; 
Story  on  Agency,  3  ;  Bouvier's  Law  Diet.  100.)  By  virtue  of 
the  agreement  in  the  deed,  thus  made  with  said  Drake,  as  the 
agent  of  said  defendant,  Holahan  was  in  contemplation  of  law 
Henry  A  Kerr's  grantor,  and  he  was  personally  liable  to  pay 
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the  mortgage  debt.  {Comstock  v.  Drohan^  71  N.  Y.  9; 
8  Hun,  373.)  This  was  not  merely  a  promise  to  indemnify, 
but  to  pay.  {Rawaon  v.  Copland^  2  Sandf.  Ch.  278.)  If  the 
money  is  advanced  by  one  whose  duty  it  is  by  contract,  or 
otherwise,  to  pay  and  cancel  the  mortgage,  and  relieve  the 
mortgaged  premises  of  the  lien,  a  duty  in  the  performance  of 
which  others  have  an  interest,  it  shall  be  held  to  be  a  release 
and  not  an  assignment,  although  in  form  it  purports  to  have 
been  an  assignment.  (2  Washburn  on  Real  Property,  179 ; 
MiUa  v  Watsfm^  1  Sweeney,  374 ;  Riccard  v.  Scmderaoriy  41 
N.  Y.  179;  Kellogg  v.  Araes^  id.  259;  Angel  v.  Bonar^  38 
Barb.  425 ;  Moore  v.  Hamilton',  48  id.  120 ;  1  Hilliard  on 
Mortgages;  447,  500-502;  Tice  v.  Annin,  2  Johns.  Ch.  125; 
Sems  V.  Crawford,  2  Denio,  595.)  The  defense  or  counter- 
claim is  not  in  any  sense  a  plea .  of  set-olF.  (Code  of  Civil 
Procedure,  §  506.)  It  secures  to  the  defendant  the  full  relief 
which  a  separate  action  at  law,  or  a  bill  in  chancery^  or  cross- 
bill, would  have  secured  him  on  the  same  state  of  facts. 
{Gleaso7i  V.  Moefi,  2  Duer,  642.)  Even  if  Henry  A.  Kerr's 
guaranty  of  the  bonds  in  suit,  and  his  assumption  and  agree- 
ment in  the  deed  to  pay  it  failed  to  make  it  his  duty  and  that 
of  his  executors,  to  pay  it,  certainly  he,  in  contemplation  of 
law,  contracted  to  indemnify  Mrs.  Holahan  from  paying  any 
thing  besides  the  land  under  that  bond  and  mortgage.  {Kellogg 
V.  Ames,  41  K  Y.  259.) 

George  De  Forest  Lord  for  respondents.  As  the  deed  to 
Drake,  although  made  subject  to,  did  not  contain  any  cove- 
nant on  his  part  to  assume  this  mortgage,  the  defendant  could 
not  have  claimed  any  benefit  from  Kerr's  covenant,  even  if  it 
had  been  sup^wrted  by  a  good  consideration.  She  was  not 
privy  to  Kerr's  covenant,  and  no  principle  of  law  can  be  in- 
voked to  secure  to  her  the  benefit  of  it.  {King  v.  Wliitley, 
10  Paige,  466 ;  Trotter  v.  Hughes,  12  N.  Y.  74 ;  Vrooman 
V.  Turner,  69  id.  280;  Oanisey  v.  Rogers,  47  id.  233.) 
Should  a  grantee  who  assumes  payment  of  a  mortgage  con- 
vey to  a  third  party,  taking  a  similar  covenant  for  his  indemnity 
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against  the  obligation  so  assumed  by  him,  his  grantor  (the  orig- 
inal mortgagor)  would  be  entitled  to  the  benefit  of  that  con- 
tract. {Halsey  v.  Eeed^  9  Paige,  446.)  If  a  break  however 
occurs  in  the  chain  of  successive  covenants,  its  foundation  is 
destroyed.  The  person  to  whom  the  covenant  is  given  is  not 
a  debtor  to  the  one  who  seeks  its  benefit.  {King  v.  Whitelet/j 
10  Paige,  465  ;  Vroonian  v.  TuvTier,  69  N.  Y.  281.)  Even  if 
Mr.  Kerr  died  intestate  as  to  his  property,  that  would  not 
alter  the  plaintiflPs  obligations  or  enlarge  the  defendant's  rights. 
No  process  of  mere  inheritance  could  give  her  any  new  rights. 
{HaZaey  v.  Heed^  9  Paige,  446.)  The  receipts  offered  in  evi- 
dence were  properly  excluded,  as  they  only  show  that  Mrs. 
Holahan  paid  those  sums  to  Mr.  Kerr  on  account  of  some  pre- 
existing debt.  (3  Phillips*  Ev.  427,  and  note.)  A  claim 
against  a  testator  cannot  be  a  subject  of  set-off  or  counter- 
claim against  a  claim  coming  to  his  executors  after  his  death. 
(Paterson  v.  Pateraon,  59  N.  Y.  574.)  If  Kerr  held  the  title 
only  for  Mrs.  Holahan,  his  covenant  in  the  Drake  deed  would 
bind  her  and  not  him.     {Oamsey  v.  Rogers^  47  N.  Y.  233.) 

KuGER,  Ch.  J.  On  the  18th  day  of  August,  1871,  the  de- 
fendant, Almira  E.  Holahan,  who  owned,  and  Susan  Lyons, 
who  had  a  dower  interest  in,  the  premises  known  as  No.  146 
West  Fourth  street.  New  York,  mortgaged  them  to  one  Socar- 
ras  for  $9,000  to  secure  the  payment  of  their  bond  for  the 
same  amount. 

The  payment  of  this  bond  and  mortgage  was  subsequently, 
on  May  2,  1874,  guaranteed  by  Henry  A.  Kerr,  the  plaintiff's 
testator.  In  June,  1877,  and  after  the  death  of  Kerr,  the 
plaintiffs,  by  purchase  and  assignment,  became  the  owners  of 
these  securities  and  have  brought  this  action  to  foreclose  the 
mortgage,  claiming  judgment  for  any  deficiency  which  might 
arise  against  the  defendant  Holalian. 

The  entire  defense  is  based  upon  the  claim  that  the  plaint- 
iffs' testator,  during  his  life-time,  becamei  primarily  liable  to 
pay  this  bond  and  mortgage  by  reason  of  certain  transactions 
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between  himself  and  the  defendants  relating  to  the  title  to  the 
mortgaged  premises. 

This  defense  is  attempted  to  be  established  iu  two  ways, 
viz. :  first,  by  the  claim  that  Kerr  assumed  the  payment  of 
the  mortgage  in  accepting  a  deed  of  the  mortgaged  premises 
in  May,  1872,  from  one  John  J.  Drake  and  wife,  containing  a 
provisionfor  its  payment  by  him  ;  second,  by  inferences  sought 
to  bo  drawn  from  evidence  relating  to  certain  transactions  occur- 
ring between  Kerr,  the  defendant,  and  others,  respecting  the 
title  to  this  property. 

The  facts  having  been  found  against  the  defendant  upon  both 
of  these  claims,  it  is  now  also  incumbent  upon  her  to  show  that 
the  referee  has,  upon  request,  refused  to  find  as  claimed  by  the 
defendant,  and  that  the  uncontradicted  evidence  establishes  the 
facts  as  claimed. 

Appropriate  requests  were  made  to  the  referee,  and  ex- 
ceptions were  duly  taken,  which  enable  the  appellant  to  raise 
the  questions.  This  necessarily  involves  the  examination  and 
consideration  of  the  evidence  taken  on  the  trial.  Certain  facts 
in  addition  lo  those  already  stated  were  undisputed  and  were 
briefiy  these : 

Prior  to  the  execution  of  the  mortgage  in  suit,  the  defend- 
ant Holahan  was  the  owner  in  fee  of  the  mortgaged  premises, 
subject,  however,  to  a  right  of  dower  therein  in  favor  of  Susan 
Lyons,  her  mother,  who  was  then  in  possession.  On  the  20th 
day  of  October,  1871,  the  defendant  Holahan  conveyed  an 
equal  undivided  half  of  tliese  premises  to  one  John  J.  Drake. 
Thereafter  Drake  commenced  an  action  to  procure  a  partition 
or  sale  of  the  premises,  and  imder  the  decree  rendered  the 
premises  were  sold,  and  Drake  became  the  purchaser  thereof. 
The  referee  appointed  in  the  partition  proceedings,  on  April 
30,  1872,  conveyed  the  premises  to  Drake  by  deed,  containing 
a  provision  making  it  subject  to  the  payment  of  the  mortgage 
in  suit,  and  on  May  20,  1872,  Drake  and  wife  conveyed  the 
same  to  Henry  A.  Kerr  by  deed  containing  this  clause :  "  Sub- 
ject, nevertheless,  to  a  certain  mortgage  made  by  Alinira  E. 
Holahan  and  Susan  Lyon,  bearing  date  the  18th  day  of   Au- 
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gust,  1871,  to  secure  the  payment  of  $9,000,  and  interest," 
"the  payment  of  which  said  mortgage,  with  tlie  interest 
thereon  from  the  18th  day  of  February  last,  is  hereby  assumed 
by  the  party  of  the  second  part."  Kerr  accepted  this  deed 
and  retained  the  title  of  the  premises  imtil.  his  death  in  De- 
cember, 1876.  It  does  not  appear  that  he  ever  took  possession 
of  them,  or  that  he  received  any  benefit  from  their  use  or  oc- 
cupation. 

It  could  not  be  claimed  upon  these  facts  that  Kerr,  by  vir- 
tue of  the  clause  contained  in  Drake's  deed  to  him,  became 
liable  to  the  defendant  upon  such  covenant.  That  deed  evi- 
denced a  contract  between  the  parties  to  it  alone  and  created 
no  right  in  favor  of  third  persons.  The  only  ground  upon 
which  a  liability  has  been  sustained  between  others  than  the 
immediate  parties  to  such  a  contract  is  that  growing  out  of 
the  relation  of  principal  and  surety,  whereby  one  becomes  en- 
titled to  the  benefit  of  any  security  received  by  the  other  from 
a  party  primarily  liable  for  the  payment  of  the  debt.  {King  v. 
WhiUey,  10  Paige,  465  ;  Curtis  v.  TyUr^  9  id.  432.)  In  order 
to  avail  himself  of  the  benefit  of  such  a  security,  the  party 
must  show  that  the  person  acquiring  it  owes  some  debt  or  ob- 
ligation in  respect  to  the  subject  of  the  covenant  to  the  per- 
son claiming  its  benefit.  In  this  case,  Drake  never  became 
personally  liable  for  the  payment  of  the  mortgage  debt,  and 
therefore  owed  no  duty  or  obligation  to  his  grantor,  Mrs. 
Holahan,  by  which  she  became  entitled  to  the  benefit  of  a 
security  taken  by  him.  There  was  no  privity  between  Mrs. 
Holahan  and  Drake,  and  she  was  a  stranger  to  the  transaction 
out  of  which  this  covenant  grew,  and  was  not  affected  by  the 
form  which  it  took  or  the  promises  therein  made.  It  was  not 
entered  into  for  her  benefit,  and  she  has  paid  nothing  to  induce 
or  support  its  obligations.  Drake  never  having  been  person- 
ally liable  for  the  payment  of  any  part  of  the  mortgage  debt, 
the  covenant  taken  by  him  from  Kerr  did  not  inure  either  to 
the  benefit  of  his  grantor  or  to  that  of  the  holder  of  the  mort- 
gage. {Trotter  v.  Hughes^  12  N.  T.  74 ;  Garnaey  v.  HogerSy 
47  id.  233 ;  King  v.  Whitley ,  supra  /    Vroomcm  v.   Turnery 
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69  K  T.  280 ;  25  Am.  Kep.  195.)  The  appellant  impliedly, 
if  not  directly,  conceding  the  correctness  of  these  positions, 
attempted  to  evade  their  eflEect  by  showing  that  Drake  acted  as 
her  agent  in  the  transactions  relating  to  this  real  estate,  and 
claimed  that  the  rights  of  the  parties  should,  therefore,  be  de- 
termined as  though  the  conveyance  containing  the  covenant  of 
payment  had  been  made  by  her  directly  to  Kerr.  The  referee, 
upon  a  request  by  the  defendant,  refused  to  find  that  Drake 
acted  as  the  defendant's  agent,  eit&er  in  purchasing  the  prop- 
erty on  the  partition  sale  or  in  deeding  it  subsequently  to  Kerr. 
It  might  well  be  questioned  whether  the  defendant  has  re- 
quested such  a  finding  in  form  from  the  referee  as  enables  her 
to  raise  this  question.  The  requests  to  the  referee  were  to 
find  certain  evidence  from  which  Drake's  agency  might  pos- 
sibly be  inferred.  The  fact  of  agency  was  I'equested  to  be 
found  as  a  question  of  law  alone. 

The  referee  might  have  found  all  of  the  evidence  bs  re- 
quested by  the  defendant,  and  still  have  properly  found  that 
in  fact  no  agency  existed.  But  treating  the  case  as  though 
there  had  been  a  proper  request  to  find  as  a  fact  that  Drake 
acted  as  defendant's  agent  in  buying  and  conveying  the  real 
estate,  and  that  an  exception  was  duly  taken  to  the  referee's 
refusal  to  find  such  fact,  we  think  the  evidence  was  not  such 
as  entitled  the  defendant,  as  matter  of  right,  to  this  finding. 
%  It  did  not  appear  that  there  had  been  any  direct  communica- 
tion or  agreement  between  Holahan  and  either  Drake  or  Kerr 
with  reference  to  the  office  which  either  should  perform  in  the 
several  transfers  of  this  real  estate.  Their  relations  to  each 
other  and  to  these  transfers  can  only  be  inferred  from  their 
acts  and  their  subsequent  conduct.  Mrs.  Holahan's  object  in 
procuring  a  transfer  of  the  real  estate  to  Kerr  through  the 
process  which  was  adopted  is  evident  enough,  and  that  was  to 
dispose  of  her  mother's  right  of  dower  and  to  acquire  the 
exclusive  ownership  and  possession  of  the  premises.  It  is  evi- 
dent that  in  some  way  Kerr  and  Drake  were  both  made  use  of 
to  accomplish  this  object.  It  is  equally  evident  that  neither 
of  them  expected  to  reap  any  benefit  from  the  transaction  or 
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incur  any  responsibility  in  its  performance.  Every  thing  that 
was  done  was  for  the  exclusive  benefit  and  advantage  of  Mrs. 
Holahan.  It  is  true  that  Kerr  received  the  title  to  the  prop- 
erty, but  it  was  the  mere  naked  legal  title  (as  is  even  now 
claimed  by  the  appellant),  and  subject  to  Mrs.  Holahan  *s  right 
to  claim  reconveyance  upon  rembursing  Kerr  for  his  advances. 
In  this  transaction  it  does  not  appear  that  Drake  was  any  more 
an  agent  than  Kerr,  and  neither  of  them  received  any  consider- 
ation from  Mrs.  Holahan  or  otherwise  which  would  support  a 
contract  to  pay  this  mortgage.  If  the  correctness  of  the  appel- 
lant's theory  be  conceded,  neither  Drake  nor  Kerr  have  received 
any  benefit  from  the  transaction,  they  have  simply  consented 
to  be  used  as  Mrs.  Holahan's  instruments  for  retransferring 
this  property  freed  frorfi  some  of  the  incumbrances  existing 
upon  it  into  her  possession. 

We  do  not  think  in  performing  this  oflice  that  either  Drake 
or  Kerr  can  be  termed  her  agent  in  such  a  sense  as  to  entitle 
her  to  all  the  benefits  of  the  contracts  entered  into  between 
them  in  transacting  her  business  and  at  the  same  time  to  dis- 
charge her  from  all  her  liabilities  with  reference  to  the  subject- 
matter  of  said  contract.  We  have  thus  far  regarded  this 
question  from  the  standpoint  taken  by  the  appellant,  but  going 
further  and  considering  the  defendant  and  Kerr  as  occupying 
independent  positions  with  reference  to  this  property,  we  think 
the  referee  properly  declined  to  find  that  Drake  acted  as  th^ 
agent  of  Mrs.  Holahan  in  purchasing  the  property. 

It  may  be  conceded  that  Drake  was  pointed  out  or  selected 
by  Mrs.  Holahan  or  her  attorney  as  a  proper  person  to  hold 
the  title  of  the  real  estate  temporarily  to  accomplish  the  result 
intended,  but  inasmuch  as  a  certain  trust  was  to  be  reposed  by 
all  parties  in  some  one  this  did  not  conclusively  indicate  whose 
agent  he  was.  It  appears,  nevertheless,  that  Drake  received 
from  Kerr  not  only  the  f  imds  with  which  to  purchase  the  prop- 
erty on  the  partition  sale,  but  also  his  authority  and  instructions 
for  making  such  purchases.  It  is  unimportant  that  Mrs.  Hola- 
han subsequently  repaid  Kerr  for  the  advances  made  by  him 
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in  the  purchase  of  the  pro}>erty.  The  money  when  advanced 
was  Kerr's  money,  and  it  was  in  accordance  with  the  whole 
theory  of  the  transaction  that  it  ^iras  conducted  for  Mrs.  Hola- 
han's  sole  benefit  and  she  was  under  obligation  to  repay  all 
expenses  incurred  in  its  eixecution.  This  fact  did  not  preclude 
Kerr  from  holding  the  property  as  security  for  his  advances  or 
from  appointing  and  controlling  the  agencies  by  which  his 
connection  with  the  affair  was  to  be  manifested.  We  think, 
therefore,  that  there  was  evidence  to  show  that  Drake  acted 
as  Kerr's  agent  in  buying  and  deeding  the  property,  and  the 
referee  properly  refused  to  find  as  requested. 

There  is  no  foundation  for  the  claim  that  the  mortgage 
merged  upon  its  transfer,  by  its  holders,  to  Kerr's  executors. 
This  portion  of  Kerr's  real  estate  having  been  undisposed  of 
by  the  will  the  title  on  his  death  went  to  his  heirs ;  there  was 
never  a  union  of  the  equitable  and  legal  estates  in  the  same 
person.  We  are,  therefore,  of  the  opinion  on  the  whole  case 
that  Kerr  never  became  liable  to  Mrs.  Holahan  to  pay  and  dis- 
charge the  mortgage  in  suit. 

The  defendant  on  the  trial  offered  in  evidence  a  number  of 
receipts  for  moneys  paid  by  Mrs.  Holahan  to  Kerr  during  his 
life-time. 

Their  admission  in  evidence  was  objected  to  by  the  plaintiffs 
and  they  were  excluded  by  the  referee,  to  which  decision  the 
defendant  excepted.  These  moneys  were  alleged  in  the  answer 
to  have  been,  and  the  receipts  were  apparently  offered  to  prove 
payments  by  Mrs.  Holahan  to  Kerr  between  the  years  1872 
and  1876  upon  the  bond  and  mortgage  in  suit.  At  the  time 
they  were  paid,  Kerr  being  neither  the  holder  nor  the  owner  of 
the  mortgage,  they  could  not  possibly  operate  as  payments 
thereon.  There  was  no  offer  to  give  any  evidence  to  connect 
these  payments  in  any  way  with  the  mortgage,  nor  was  there 
any  claim  made  to  prove  them  as  a  counter-claim  thereto. 
Even  if  such  claim  had  been  made  they  were  not  properly  the 
subject  of  a  counter-claim  to  a  demand  acquired  by  the  execu- 
tors after  the  death  of  the  testator.  ( Patterson  v.  Pattersony 
59  N.  Y.  674 ;  17  Am.  Rep.  384.) 
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The  evidence  as  offered  was  in  effect  to  show  that  the 
defendant  had  made  payments  to  Kerr  upon  some  pre-ex- 
isting liability,  the  nature  of  which  did  not  appear. 

We  think  the  referee  properly  rejected  the  proof. 

The  judgment  should,  therefore,  be  aflirmed. 

All  concur. 

Judgment  affirmed. 
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Joseph  M.  Prat  et  al.,  Executors,  etc.,  Appellants,  v.  Joseph 
Hegbhan,  Executor  and  Trustee,  etc.,  et  al.,  Hespondents. 

The  provisionB  of  the  Revised  Statutes  (1  R.  S.  726,  g  87 ;  id.  773,  §  3), 
aothorizlDg  an  accamulation  of  tlie  income  of  real  and  personal  prop, 
erty  for  the  benefit  of  minors,  require  that  the  accumulation  shall  be 
for  the  benefit  of  a  minor  solely  and  during  his  minority,  and  that,  when 
the  period  of  accumulation  ceases,  the  accumulated  funds  shall  be  re- 
leased from  further  restraint  and  paid  over  to  the  person  for  whose 
benefit  the  accumulation  is  directed. 

A  direction  for  accumulation  during  a  minority,  accompanied  with  a  gift 
of  the  income  of  the  accumulated  fund  after  the  expiration  of  the  mi- 
nority, to  the  minor  for  life,  and  of  the  principal,  upon  his  death,  to 
other  persons,  is  void.     (1  R.  S.  726,  g  38.) 

The  will  of  M.  gave  his  residuary  estate  to  his  executors,  to  be 
divided  into  shares  as  specified,  a  share  to  be  held  in  trust  during 
the  life  of  each  child  of  the  testator  who  should  survive  him.  After 
authorizing  an  expenditure  of  an  amount,  not  exceeding  a  sum  specified, 
out  of  the  rents  and  profits  of  the  share  of  each  child  for  its  support 
and  education,  the  will  directed  that  "  the  balance  of  such  income  shall 
from  time  to  time  be  added  to  the  share  or  sub-share  from  which  the 
same  proceeded,  and  accumulated  as  principal  until  he  or  she  arrives  at 
the  age  of  twenty -one  years,  after  which  period  the  whole  of  such  in- 
come shall  be  paid  over,  quarter.y early,  to  such  child.  Held,  it 
was  the  intention  of  the  testator  that  during  the  minority  of  each  child 
the  surplus  income  of  his  or  her  share  should  be  capitalized  and  there- 
after  the  beneficiary  should  be  entitled  only  to  the  income  during  life  on 
the  original  share  as  augmented  by  the  accumulations,  and  upon  the  death 
of  the  child  the  share,  together  with  the  accumulations,  should  go  to  the 
remaindermen  as  provided ;  that  the  direction  for  accumulation  was 
void,  and  so  was  to  be  regarded  as  stricken  out  of  the  will,  thus  leaving 
to    each    child  a  gift  of   a    life    estate   in    the   share  held    for  him 
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or  her,  which  would  carry  all  the  accralDg  income  ;  and  it  appearing  that 
the  surplus  income  of  the  share  of  A.,  a  son  of  the  testator,  had  accu- 
mulated during  his  minority,  ?ield,  that  the  accumulation  belonged  to  him 
and  could  be  reached  by  a  judgment  creditor  of  his  in  an  action 
brought  for  that  purpose. 

Also  held^  that  the  same  result  would  be  reached  if  the  right  to  the  ac- 
cumulated fund  was  to  be  governed  by  the  provision  of  the  statute  (1 
R.  S.  726,  §  40),  providing  that  where,  in  consequence  of  a  valid  limi- 
tation of  an  expectant  estate,  there  is  a  suspense  of  the  power  of  alien- 
ation or  ownership,  during  which  the  rents  and  profits  are  undisposed 
of,  they  "  shall  belong  to  the  persons  presumptively  entitled  to  the 
next  eventual  estate ;"  that  the  provision  of  the  will  might  be  treated 
as  creating  an  equitable  expectant  life  interest  or  estate  in  the  son 
after  his  arrival  at  majority,  and  so  constituting  the  **next  eventual 
estate"  within  the  meaning  of  the  statute. 

MeteroU  v.  Meeerole  (1  Hun,  66),  Barbour  v.  De  Forest  (28  id.  615)»  over- 
ruled. 

Pray  V.  liegeman  [Mem.]  (27  Hun,  603),  reversed. 

(Argued  April  26,  1883;  decided  Jane  5, 1883.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order  i 
made  September  12, 1882,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Tenn.     (Mem.  of  decision  below,  27  Hun,  603.) 

This  action  was  in  the  nature  of  a  creditor's  bill.  It  was 
originaUy  brought  by  John  Dikeman,  the  judgment  creditor, 
against  Austin  D.  Moore,  Jr.,  the  judgment  debtor,  and  Joseph 
Hegeman,  as  executor  and  trustee  under  the  will  of  Austin  D. 
Moore,  Sr.,  its  object  being  to  reach  a  fund  in  the  hands  of 
Hegeman  as  such  executor  and  trustee,  which  plaintiff  claimed 
belonged  to  the  judgment  debtor,  the  original  plaintiff  and 
Moore  having  died  during  the  pendency  of  the  action,  the  ex- 
ecutors of  the  former  and  those  claiming  the  fund  in  question, 
on  the  death  of  the  latter,  were  substituted  as  parties. 

The  will  of  Austin  D.  Moore,  Sr.,  by  the  fourth  clause 
thereof,  gave  his  residuary  estate  to  his  executors  in  trust,  a 
share  to  be  held  for  each  of  his  three  children  who  should  sur- 
vive him,  for  the  life  of  such  child,  and  after  providing  for 
the  disposition  of  each  share  upon  the  death  of  tlie  child  for 
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whom  it  was  held  in  tnist,  which  provisions  were  considered 
and  their  validity  determined  in  the  case  of  Moore  v.  Hege- 
mem  (72  N.  T.  376 j.  The  will  contained  the  following  ae 
subdivision  six  of  said  fourth  clause  : 

"6.  When,  by  any  of  the  foregoing  provisions,  property  is 
held  in  trust  for  any  of  my  children,  such  property  shall  be 
under  the  exclusive  management  and  control  of  my  executors, 
who  shall  receive  the  rents,  issues  and  profits  of  the  real  estate, 
and  collect  the  income  of  the  personal  estate ;  which  rents, 
issues,  profits  and  income  of  the  share  or  sub-shares  held  in 
trust  for  each  child  shall  be  disposed  of  as  follows :  "While 
such  child  remains  under  eighteen  years  of  age,  such  an  annual 
sum  as  his  or  her  guardians  shall  think  necessary,  not,  how- 
ever, to  exceed  $700,  shall  be  applied  to  his  or  her  education 
and  support;  and  while  such  child  remains  between  the  ages 
of  eighteen  and  twenty-one  years,  such  an  annual  sum  as  his 
or  her  guardian  shall  deem  necessary,  not  exceeding  $1,000,  shall 
be  applied  to  his  or  her  education  and  support ;  and  the  balance  of 
such  income  shall,  from  time  to  time,  be  added  to  the  share  or 
sub~share  from  which  the  same  proceeded  and  accumulated  as 
principal  until  he  or  she  arrives  at  the  age  of  twenty-one  years ; 
after  which  period  the  whole  of  such  income  shall  be  paid 
over,  quarter-yearly,  to  such  child  ;  such  income  of  my  daugh- 
ters to  be  paid  to  them,  to  their  sole  and  separate  use,  free 
from  all  authority  and  control  of  their  husbands." 

Acting  under  this  provision  Hegeman,  as  executor  and 
trustee,  accumulated  from  income  of  the  share  of  said  Austin 
D.  Moore,  Jr.,  one  of  the  children  referred  to  in  the  will,  during 
his  minority,  a  sum  of  over  $27,000.  This  amount,  plaintifiE 
claimed,  belonged  to  the  said  son  when  he  became  of  age,  and 
the  action  was  brought  to  reach  and  apply  it  in  payment  of 
plaintifTs  judgments.  Defendants  claimed  that  the  accumu- 
lations became  part  of  the  principal,  and  that  the  son  was 
only  entitled  to  the  income  upon  the  whole  fund  during  life. 
Further  facts  appear  in  the  opinion. 

/.  T,  Marean  for  appellants.     Upon  a  true  construction  of 
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the  will  the  accumulations  were  payable  to  Austin  D.  Moore, 
Jr.,  upon  his  attaining  his  majority.  (Evans'  Statutes,  245 ; 
4:0  Geo.  3,  chap.  98 ;  R.  S.,  Creation  and  Division  of  Estates, 
§§  37,  38,  39,  40  ;  E.  S.,  Accumulations  of  Personal  Property, 
§§  3, 4,  5  :  E.  S.,  Uses  and  Trusts,  §  55 ;  Forsyth  v.  Rathbone^ 
34  Barb.  401,  403-404 ;  Bolton  v.  Jacks,  '6  Robt.  229,  230 ; 
Manice  v.  Manice,  43  K".  Y.  377 ;  Vail  v.  Vail,  4  Paige, 
317  ;  Stagg  v.  Jackson,  2  Barb.  Ch.  95,  96.)  Every  direction 
for  accumulation  for  the  benefit  in  whole  or  in  part  of  any 
person  other  than  the  infant  whose  minority  defines  the  period 
of  accumulation,  and  who  is  presumptively  entitled  to  the  next 
eventual  estate  is  void.  "For  the  benefit  of"  means  "  for  the 
sole  benefit  of."  ( VaU  v.  Yail,  4  Paige,  331 ;  Ilawley  v. 
James,  16  Wend.  62,  64,  65,  116,  117,  162,  210 ;  Harris  v. 
Clark,  7  N.  Y.  242 ;  Boynton  v.  Sbyt,  1  Denio,  53  ;  Zang  v. 
Bopke,  5  Sandf.  371 ;  Kilpatrick  v.  Johnson,  15  N.  Y.  325, 
326;  Manice  v.  Manice,  43  id.  377;  Whitehouse  v.  White- 
house,  opinion  by  Gilbert,  J.  ;  Barbour  v.  De  Forest,  Daily 
Keg.,  May  27,  1881 ;  Matter  of  Healy,  per  Livingston,  surro- 
gate ;  Biggs  v.  Cragg,  89  N.  Y.  486-7.)  If  the  direction  for 
accumulation  is  void  then  the  income  as  received  was  imme- 
diately payable  to  Austin  D»  Moore,  Jr.,  who  was  presump- 
tively entitled  to  the  next  eventual  estate  in  the  share  from 
which  it  proceeded,  and  the  plaintiffs  were  entitled  to  the  relief 
demanded.  The  rule  is  the  same  as  to  both  personal  and  real 
estate.  (R.  S.,  Creation  and  Division  of  Estates,  §  40  ;  R.  S., 
Accumulations  of  Personal  Property,  §  2  ;  Manice  v.  Mam,ioe^ 
43  N.  Y.  385 ;  BoU<m  v.  Jacks,  6  Eobt.  230 ;  Haxton  v. 
Corse,  2  Barb.  Ch.  518 ;  Lang  v.  Bopke,  5  Sandf.  371 ;  KUr 
patrick  v.  Johnson,  15  N.  Y.  326 ;  Bdbinson  v.  Bobinson,  6 
Lans.  167,  168.)  The  person  presumptively  entitled  to  the 
next  eventual  estate  in  the  present  case  is  the  person  pre- 
sumptively entitled  to  the  income  from  and  after  the  period  of 
accumulation.    {Manice  v.  Manice,  43  N.  Y.  385.) 

William  C.  De  Witt  for  respondents.     The  will  did  not  give 
the  surplus  income  accumulated  to  Austin  D.  Moore,  but  incor- 
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porated  it  permanently  with  the  principal  of  the  trust  fund. 
(  Vail  V.  Vail,  4  Paige,  330.)  The  statute  would  exclude  the 
provision  for  accumulation  in  this  case.  (Baucus  v.  Stover j 
89  N.  Y.  7.)  Courts  have  upheld  a  gift  of  the  income  already 
accumulated,  in  the  event  of  the  minor^s  death,  as  a  lawful 
limitation  upon  the  minor's  property  in  the  accumulations. 
{Manice  v.  Manice,  43  N.  Y.  377 ;  Retzel  v.  Barber^  69  id.  8  ; 
WiOetts  v.  Titus,  14  Hun,  556 ;  Boulton  v.  Jacks,  6  Robt.  229  ; 
Vail  V.  VaUy  4  Paige,  317 ;  Meserole  v.  MeseroUy  1  Hun,  66, 
72.) 

Andrews,  J.  The  explicit  language  of  the  fourth  clause  of 
the  will  leaves  no  doubt  that  it  was  the  intention  of  the  testator 
that  during  the  minority  of  his  children,  the  surplus  income  of 
their  several  shares  should  be  capitalized,  and  that  thereafter 
they  should  be  entitled  only  to  the  income  on  the  original 
share,  as  augmented  by  the  accumulations,  and  that  upon  the 
death  of  any  child,  the  whole  of  the  original  share  of  the  one  so 
dying,  together  with  the  accumulations,  should  go  to  his  or 
her  issue,  or  in  default  of  issue,  as  otherwise  provided  in  the 
will.  The  sixth  subdivision  of  that  clause,  after  directing 
that  a  specified  annual  sum  out  of  the  income  should  be  applied 
to  the  support  and  education  of  each  child  during  minority, 
further  directs  that  the  balance  of  such  income  shall  be  added 
to  the  several  shares,  and  accumulated  as  principal,  until  he  or 
she  arrives  at  the  age  of  twenty-one  years,  "  after  which  period 
the  whole  of  such  income  shall  be  paid  over  quarter  yearly  to 
such  child."  The  accumulations  are  to  constitute  a  part  of  the 
principal  of  the  shares  from  which  they  arise,  and  there  is  not 
only  an  absence  of  any  direction  that  they  should  be  separated 
therefrom  and  paid  over  to  the  respective  children  on  reaching 
their  majority,  but  such  intention  is  excluded  by  the  direction 
that  thereafter  the  whole  income  should  be  paid  to  them  in 
periodical  payments.  No  other  payments  are  provided  for, 
and  the  direction  manifestly  contemplates  that  the  payments 
are  to  be  made  from  income  accruing  during  the  quarter-yearly 
periods  preceding  the  time  of  payment* 
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It  becomes  necessary,  therefore,  to  consider  the  principal 
question  in  the  case,  viz. :  Whether  a  direction  for  the  accu- 
mulation of  the  income  of  real  and  personal  estate  during  a 
minority,  accompanied  with  a  disposition  of  the  accumulated 
fond  by  giving  the  income  arising  therefrom,  after  the  expira- 
tion of  the  minority,  to  the  minor  for  life,  and  the  principal 
on  his  death,  to  his  issue,  or  over  to  other  persons,  is  valid. 
The  determination  of  this  question  depends  upon  the  construc- 
tion of  the  statute  defining  when  an  accumulation  of  the  rents 
and  profits  of  real  estate,  or  the  income  of  personal  property, 
may  be  lawf  uUy  directed.  (1  R.  S.  726,  §§  37,  38  ;  id.  773,  §  3.) 

By  the  thirty-seventh  section,  above  cited,  an  accumulation  of 
the  rents  and  profits  of  land  for  the  benefit  of  one  or  more  per- 
sons, may  be  directed  by  will  or  deed  for  the  benefit  of  minors 
in  being  when  the  accumulation  commences,  and  to  terminate 
with  their  minority,  subject  to  the  proviso  in  the  second  sub- 
division of  the  section,  that  when  the  accumulation  is  directed 
to  commence  at  any  time  subsequent,  to  the  creation  of  the 
estate,  it  shall  commence  within  the  time  permitted  by  the 
statute  for  the  vesting  of  future  estates.  By  the  thirty-eighth 
section  all  directions  for  the  accumulation  of  the  rents  and 
prbfits  of  real  estate,  except  as  allowed  by  the  thirty-seventh 
section,  are  declared  to  be  void.  Under  the  will  in  question, 
the  accumulation  was  to  commence  on  the  creation  of  the  estate, 
that  is,  on  the  death  of  the  testator.  If  the  accumulation 
directed  by  the  testator  was  for  the  benefit  of  his  minor  child- 
ren, within  the  statute,  the  direction  was  valid.  If  it  was  not 
a  direction  for  accumulation  for  their  benefit  according  to  the 
true  meaning  of  section  thirty-seven,  it  was  void  by  the  express 
terms  of  section  thirty-eight. 

The  statute  regulating  the  accumulation  of  the  income  of 
personal  property,  is  substantially  the  same  as  that  relating  to 
the  accumulation  of  the  rents  and  profits  of  land,  and  need  not 
be  more  particularly  referred  to.  (1  R.S.  773,  §  3.)  If  the  accu- 
mulation directed  in  this  case  is  valid  or  void  as  to  one  species 
of  property,  it  is  valid  or  void  as  to  the  other. 
SiCKELS  —  Vol.  XL VII.        66 
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It  is  manifest  that  the  infant  son  of  the  testator  would  de- 
rive a  benefit  from  the  accumulation  directed  by  the  will,  for 
it  wQuld  enlarge  the  fund  to  the  income  of  which  he  would  be 
entitled  after  his  majority.  It  is  equally  plain  that  tlie  accu- 
mulation would  not  be  for  his  sole  benefit,  because  on  his 
death  the  remaindermen  would  be  entitled  to  both  the  capital 
of  the  original  share,  and  the  accumulations.  In  determining 
the  question  whether  the  partial  benefit  resulting  to  the  minor 
from  the  accumulation  is  an  accumulation  for  his  benefit 
within  the  statute,  it  is  important  to  consider  the  law  on  the 
subject  of  accumulations,  antecedent  to  the  Bevised  Statutes^ 
and  the  change  effected  thereby.  It  was  the  settled  law  in 
England,  prior  to  the  statute  39  and  40  George  III  (Chap. 
98),  that  accumulations  of  the  rents  and  profits  of  land,  or  the 
income  of  personal  property,  could  be  lawfully  directed  for  the 
same  period  allowed  for  the  suspension  of  the  power  of  alienar 
tion,  viz.,  lives  in  being,  and  twenty-one  years  thereafter. 
{TheUusson  v.  Woodford^  11  Ves.  112.)  This  case  led  to  the 
enactment  of  that  statute  which  restricted  accumulations  of  the 
income  of  real  and  personal  estate  by  will  or  deed,  (1)  to  the 
life  of  the  grantor  or  settler,  or  (2)  the  term  of  twenty-one 
years  from  the  death  of  such  grantor,  devisor,  etc.,  or  (3)  dur- 
ing the  minority  of  any  person  or  persons  living  or  in  ventre 
sa  mere  at  the  death  of  any  such  grantor,  devisoi,  etc.,  or  (4) 
during  the  minority  or  respective  minorities  only  of  any  person 
or  persons  who,  under  the  instrument  directing  such  accumu- 
lation, would,  for  the  time  being,  if  of  fiiU  age,  be  entitled  to 
the  rents,  profits,  interest,  dividends  or  annual  produce  so  di- 
rected to  be  accumulated. 

The  revisers,  as  they  declare  (5  Edm.  Stat.  572),  intended  by 
section  thirty-seven  to  limit  the  power  of  accumulation  to  one  of 
the  four  cases  specified  in  the  statute  of  George  III,  viz.,  "during 
the  minority  of  any  person  who,  under  the  deed  or  will  direct- 
ing the  accumulation,  would  then,  if  of  full  age,  be  entitled  to 
such  rents  and  profits."  Under  the  English  statute,  in  the 
first  three  cases  specified,  an  accumulation  was  authorized  for 
the  benefit  of  adults  as  well  as  of  minors.  The  age  or  non-age  of 
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the  beneficiary  had  nothing  to  do  with  the  lawfulness  of  the 
accumulation.  It  was  only  necessary  that  the  period  of  accu- 
mulation should  bo  measured  by  life  or  lives  of  the  grantor  or 
settlers,  or  by  minorities,  or  by  an  absolute  term,  not  exceeding 
twenty-one  years.  If  the  real  intention  of  the  revisers  was 
embodied  in  the  thirty-seventh  section,  it  is  quite  plain  that  it 
was  the  general  purpose  to  permit  an  accumulation  of  the  es- 
tate of  minors,  that  is,  of  persons  who,  except  for  their  infancy, 
would,  under  the  deed  or  will,  be  entitled  to  the  rents  and 
profits  directed  to  be  accumulated.  The  statute  does  not  per- 
mit an  accumulation  of  the  rents  and  profits  of  land,  or  the  in- 
come of  personal  property  for  the  benefit  of  adults  for  any  pe- 
riod of  time,  however  short.  The  general  policy  of  our  law 
favors  the  greatest  freedom  of  alienation  of  property  consistent 
with  the  necessities  of  families,  and  the  making  of  reasonable 
provision  for  the  various  contingencies  which  may  be  expected 
to  arise,  requiring  the  postponement  of  the  vesting  of  estates, 
and  tlie  suspense  of  the  power  of  alienating  the  corpus  of  prop- 
erty is  permitted  only  within  narrow  limits.  But  the  right  to 
direct  the  accumulation  of  the  f  niits  and  profits  of  property  is 
much  more  restricted  than  the  right  to  control  the  property 
itself.  It  is  permitted  only  in  a  single  case  and  for  a  single 
purpose,  viz.,  during  minority,  and  for  the  benefit  of  the  minor 
during  whose  minority  the  accumulation  is  directed.  The 
main  purpose  of  the  thirty-seventh  section  of  the  statute  was 
not  to  limit  the  term  of  accumulation  previously  permitted. 
The  legislature  intended  to  uproot  the  doctrine  that  the  rents 
and  profits  of  property  might  be  accumulated  and  the  enjoy- 
ment postponed,  with  a  single  exception.  This  was  accom- 
plished by  sections  thirty-seven  and  thirty-eight.  The  excep- 
tion in  section  thirty-seven  must  be  construed  in  view  of  the 
general  policy  of  the  legislature,  and  the  particular  policy  upon 
which  the  exception  proceeded. 

There  can  be  no  reasonable  doubt  that  the  object  of  the 
legislature  in  creating  the  exception  to  the  general  rule  was  to 
provide  for  a  case  not  within  the  reason  of  the  rule,  that  is, 
the  case  of  minors  who,  during  the  period  when  the  judgment 
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is  immature,  or  their  necessities  are  limited,  do  not  require  and 
might  not  be  safely  entrusted  with  a  large  income.  In  that  case 
the  legislature  authorized  it  to  be  retained  and  accumulated  until 
their  majority,  for  their  benefit.  Section  thirty-seven  en- 
ables a  grantor  or  testator  to  direct  an  accumulation  of  rents 
and  profits  in  cases  where  a  court  of  equity,  independently  of 
the  statute,  in  the  exercise  of  its  inherent  jurisdiction  over  the 
persons  and  estates  of  minors,  might  direct  such  accumulation, 
although  we  do  not  intend  to  say  that  the  section  may  not 
cover  cases  not  strictly  within  the  principle  governing  this 
equitable  jurisdiction.  The  proper  construction  of  the  provision 
inr  section  thirty-seven,  that  the  accumulation  must  be  for  the 
benefit  of  the  minors,  requires,  we  think,  that  when  the  period 
of  accumulation  ceases,  the  accumulated  fund  shall  then  be 
released  from  further  restraint  and  paid  over  to  the  person  for 
whose  benefit  the  accumulation  was  authorized.  The  thirty-ninth 
section  strengthens  this  construction.  It  treats  rents  and  profits, 
authorized  to  be  accumulated  under  section  thirty-seven,  as  the 
property  of  the  minor,  the  enjoyment  of  which  has  been  post- 
poned. It  authorizes  the  chancellor,  in  case  the  minor  is  des- 
titute of  other  means  of  support  and  education,  to  direct  a 
suitable  sum  out  of  the  rents  and  profits  to  be  applied  to  his 
maintenance  and  education. 

The  argument  that  the  words  of  the  statute  are  satisfied  by 
a  limitation  to  the  minor  of  the  use  of  the  accumulated  fund, 
after  his  majority,  for  life,  with  remainder  over,  or,  in  other 
words,  that  it  is  not  necessary  that  the  accumulation  should  be 
for  the  sole  benefit  of  the  minor,  if  allowed  to  prevail  would 
introduce  great  uncertainty  and  confusion.  Under  that  con- 
struction the  benefit  of  the  infant  might  be  the  mere 
pretext  and  not  the  real  reason  for  accumulation.  The 
answer  made  is  that  a  mere  nominal  benefit  to  the  minoi 
would  b«  an  evasion  of  the  statute,  and  would  so  be  held. 
But  the  difliculty  with  this  view  is  that  there  is  no  principle  by 
which  to  determine  whetlier  the  limitation  is  evasive  or  not. 
The  principle  which  would  sustain  a  limitation  of  the  use .  of 
the  accumulated  fund  to  the  minor  after  majority,  for  life,  as 
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an  accumulation  for  his  benefit,  would  sustain  such  a  limita- 
tion for  a  term  of  years  only.  The  accumulation  in  either 
case  might  be  almost  wholly  for  the  benefit  of  the  remainder- 
man, depending  upon  the  duration  of  the  life  of  the  person  to 
whom  the  use  was  given  after  majority,  or  the  term  of  years 
upon  which  the  use  was  limited.  It  would  be  an  equally  un- 
.  certain  rule  to  make  the  validity  of  the  direction  for  accumula- 
tion depend  on  the  (Jbnsideration  whether  the  minor's  benefit 
was  the  primary  object  of  the  limitation,  and  the  benefit  of 
the  remainderman  only  incidental  and  secondary.  "We  are  sat- 
isfied that  the  policy  and  language  of  the  statute  require,  in 
order  to  sustain  a  direction  for  accumulation  under  section 
thirty-seven  that  the  accumulation  must  be  for  the  sole  benefit 
of  the  minor,  and  that  this  can  only  be  true  where  the  accumu- 
lated fund  is  given  over  to  him  absolutely  when  the  period  of 
accumulation  ceases. 

This  precise  question  does  not  seem  to  have  been  finally 
determined,  but  the  result  we  have  reached  is  sustained  by 
cases  involving  the  construction  of  section  thirty-seven. 
In  Hawley  v.  James  (5  Paige,  318),  the  trust  term  under 
the  will  there  in  question  was  to  continue  until  the  youngest 
child  or  grandchild  of  the  testator,  living  at  his  death,  attain- 
ing the  age  of  twenty-one  years,  should  attain  that  age. 
Meanwhile,  as  the  court  construed  the  mil,  the  surplus  rents^ 
profits  and  income  of  the  real  and  personal  estate  were  to  be 
accumulated,  and  to  constitute  a  part  of  the  estate,  to  be  divided 
at  the  termination  of  the  trust,  and  on  the  division,  each  of  the 
respective  beneficiaries  were  to  take  a  life  estate  in  his  or  her 
share,  with  power  of  appointment 'by  will,  and  in  default  of 
appointment,  the  share  was  to  go  as  in  the  will  provided.  It 
will  be  seen  that  the  precise  question  we  have  considered  was 
involved  in  tlie  limitation  for  life  of  the  shares  in  the  capital 
and  accumulations  of  the  estate  on  the  division.  The  learned 
reporter  states  in  the  syllabus  of  the  case,  as  one  of  the  propo- 
sitions decided,  that  to  render  a  trust  for  an  accumulation  of 
the  rents  and  profits  or  income  of  an  estate  valid,  the  accumu- 
lation must  be  for  the  sole  benefit  of  an  infant,  and  must  be 
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payable  to  him,  ab«>lutely,  if  he  survive  hiB  majority.  The 
chancellor,  in  his  opinion,  referring  to  the  direction  for  accumu- 
lation, after  stating  that  the  testator  probably  acted  upon  the 
erroneous  supposition  that  the  accumulation  was  valid  if  one  or 
more  infants,  in  being  were  to  be  benefited  thereby,  and  with- 
out reference  to  the  beneficial  interests  they  would  take  in  the 
accumulated  fund,  said  that  if  such  a  construction  should  be 
put  on  the  statute,  the  accumulation  of  an  estate  for  twenty 
years  could  always  be  secured  by  selecting  several  infants  upon 
whose  minorities  a  trust  term  should  be  limited,  and  giving 
them  mere  nominal  limited  interests  in  the  accumulated  fund. 
The  chancellor  then  proceeds  :  "  The  only  way  to  prevent  this 
is  to  give  that  construction  to  the  statute,  which,  from  the  notes 
of  the  revisers,  it  is  evident,  they  intended  should  be  given  to 
the  language  employed  to  convey  the  meaning  of  the  legis- 
lature. That  is,  to  allow  an  accumulation  of  the  rents  and 
profits  only  in  those  cases  where  the  accumulated  fund  is  for 
the  sole  benefit  of  one  or  more  minors,  if  they  live  until  they 
are  of  age,  who  are  in  existence  at  the  time  the  accumula- 
tion is  directed  to  commence,  and  who  will  continue  such 
minors,  if  they  live,  until  the  accumulation  ceases."  We  do 
not  find  in  the  opinion  of  the  chancellor  a  statement,  iu 
precise  terms,  of  the  proposition  contained  in  the  head-note 
of  the  reporter  to  which  we  have  referred.  The  trust  for  ac- 
cumulation in  the  will,  there  considered,  was  subject  to  several 
objections.  Some  of  the  beneficiaries  were  adults  when  the 
accumulation  was  to  commence,  and  others  might  reach  their 
majority  before  the  period  prescribed  for  the  accumulation, 
would  expire,  and  the  same  feature  of  a  gift  of  a  use  only  to 
the  beneficiaries  after  the  accumulation  should  cease  with 
a  gift  over  on  their  death  was  in  that  will  as  in  this. 
But  the  principle  of  construction  stated  by  the  chancellor, 
sustains  the  view  we  have  taken  of  the  statute.  The  Court  of 
Errors  reversed  the  decree  of  the  chancellor  so  far  as  it  sustained, 
in  part,  the  vaHdity  of  the  trust  term,  but  all  the  judges,  who 
gave  opinions,  concurred  with  the  chancellor  in  holding  the  trust 
for  accumulation  void,    {ffawley  v.  JcmieSy  16  Wend.  114:,  147, 
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183.)  In  Boynton  v.  Hoyt  (1  Denio,  64)  it  was  held  that  a  trust 
for  the  accumulation  of  rents  and  profits  of  land  for  the  benefit 
of  a  testator's  wife  and  minor  children  was  void,  the  court  say- 
ing :  ''  Such  a  trust  must  be  for  the  benefit  of  minors  only." 
In  KHpatrich  v.  Johnson  (15  N".  Y.  326)  it  was  held  that  a 
direction  for  accumulation  for  the  benefit  of  minors  and  adults 
was  unauthorized  and  void,  although  it  was  contingent  merely^ 
i,  «.,  where  it  was  uncertain  whether,  after  applying  the  cur- 
rent income  as  directed,  there  would  be  any  surplus  to  accumu- 
late. In  Manice  v.  Mamce  (43  N.  Y.  303)  it  was  held  that  a  di- 
rection for  accumulation  could  not  be  lawfully  made  for  the  bene- 
fit of  minors  to  whom  a  contingent  interest  only,  in  the  estate, 
was  given  by  the  will.  (See,  als6,  Lcmg  v.  Ropke^  5  Sandf . 
363,  and  Vail  v.  Tail,  4  Paige,  831.) 

A  direction  for  accumulation  similar  to  that  in  this  case 
was  sustained  by  the  general  term  of  the  first  Department 
in  Meserole  v.  Meserole  (1  Hun,  66),  and  that  case  has 
been  followed  by  the  same  general  term  in  Ba/rbour  v.  De 
Forest  (28  id.  615)  by  a  divided  court.  The  opposite  construc- 
tion seems  to  have  been  reached  by  other  courts,  in  cases  re- 
ferred to  on  the  argument,  not  reported.  The  question  is  an 
important  one,  and  may  well  give  rise  to  diverse  opinions,  but, 
we  think,  upon  reason  and  the  general  course  of  authority,  the 
direction  for  accumulation,  in  this  case,  must  be  held  to  be  un- 
lawful. 

The  direction  for  accumulation  being  void,  but  the  income 
having  been,  in  fact,  accumulated  during  the  minority  of 
Austin  D.  Moore,  Jr.,  to  the  amount  of  $27,000,  the  que&- 
tion  arises  as  to  the  persons  entitled  to  the  accumulated  fund. 
We  are  of  opinion  that  the  rents  and  profits,  illegally  directed 
to  be  accumulated,  belonged  to  Austin  D.  Moore,  Jr.,  from 
whose  share  in  the  estate  of  the  testator  they  were  derived. 
The  direction  for  accumulation  being  void,  it  must  be  treated 
as  stricken  out  of  the  will.  ( WiUiama  v.  WilliamSy  8  N.  Y. 
538.)  There  then  remains  a  plain  devise  of  an  equitable  life 
estate  to  Austin  D.  Moore,  Jr.,  in  the  share  given  to  him,  which 
would  carry  all  the  accniing  rents  and  profits.  The  same  result 
would  follow  if  the  right  to  the  accumulated  fund  is  governed 
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by  the  fortietli  section  of  the  statute.  (1  Rev.  St.  726, 
§  40.)  The  testator  directs  that  during  minority  a  certain 
fixed  sum  shall  be  applied  out  of  the  rents,  profits  and  in- 
come of  the  share  of  the  son,  for  his  education  and  main- 
tenance, and  on  his  majority  he  gives  the  whole  income  to 
the  son  for  life.  This  may  be  treated  as  creating  an  equitable 
expectant  life  interest  or  estate  in  the  son,  in  the  share 
devised  to  his  use,  from  and  after  his  arrival  at  majority,  and 
as  constituting  the  next  eventual  estate  within  the  fortieth 
section,  in  the  property  out  of  which  the  income  arises.  It  can 
scarcely  be  doubted  that  this  disposition  of  the  rents  and 
profits  would  accord  more  nearly  than  any  other  with  the  wish 
of  the  testator  if  he  had  contemplated  that  the  direction  for 
accumulation  could  not  be  supported. 

The  final  question  raised,  is  as  to  the  estoppel  of  the  former 
judgment  in  the  suit  of  Moore  v.  Hegeman,  We  think  the 
facts  are  too  imperfectly  presented,  to  enable  us  to  pass  upon 
this  question.  Neither  the  pleadings  nor  judgment  in  that 
suit,  are  set  out  in  the  case.  The  only  information  in  respect 
to  that  action  of  which  we  can  take  notice,  is  contained  in  the 
twenty-first  finding  of  the  court.  By  that  finding  it  appears 
that  the  action  was  brought  by  Austin  D.  Moore,  Jr.,  in  his 
life-time,  against  the  defendant  Hegeman,  in  his  individual 
capacity,  and  not  otherwise,  for  a  conversion  of  his  share,  under 
the  will  of  his  father,  and  the  accumulations.  What  issues 
were  presented  by  the  pleadings,  or  upon  what  issues  the 
parties  went  to  trial,  do  not  appear.  It  is  stated  that  it  was 
adjudged  that  the  trusts  in  the  will  of  Austin  D.  Moore,  Sr., 
were  valid,  but  whether  the  question  here  involved  was  con- 
sidered, or  could  under  the  pleadings  have  been  considered, 
we  have  no  information.  Upon  a  new  trial  the  facts  bearing 
upon  the  alleged  estoppel  of  the  former  judgment,  may  be 
more  fully  presented,  and  we  think  that  no  opinion  in  respect 
thereto  should  now  be  expressed. 

The  conclusion  is  that  the  judgment  of  the  Special  and 
General  Terms  should  be  reversed,  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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Edwabd  D.  Moobe,  an  Infant,  by  Guardian,  etc.,  Respondent,        m  sw 
V.  Joseph  Hboeuan,  Executor  and  Trustee,  etc.,  Appellant. 

The  wife  of  M.,  a  resident  of  this  State,  procared  a  divorce  from  him  on 
account  of  his  adulterj;  the  judgment  forbade  him  from  marrying  again. 
He  thereafter  went  into  the  State  of  New  Jersey,  and  there  married  dur- 
ing the  life  of  his  first  wife,  returning  with  his  second  wife  to  this  State, 
and  continuing  to  reside  here.  The  statute  law  of  NewMersey  declares 
that  '*  all  marriages,  where  either  of  the  parties  shall  have  a  former 
husband  or  wife  living  at  the  time  of  such  marriage,  shall  be  invalid, 
*  *  *  and  the  issue  thereof  shall  be  illegitimate."  In  an  action  to 
test  the  right  of  plaintiff,  a  son  born  of  the  second  marriage,  to  inherit, 
as  the  lawful  heir  of  M.,  held,  that  at  the  time  of  the  second  marriage 
the  latter  had  no  former  wife  living  within  the  meaning  of  said  statute  ; 
that  the  laws  of  this  State  and  the  provision  of  the  j  udgment  prohibit- 
ing marriage  had  no  effect,  and  M.  had  a  right  to  marry  in  another  State 
whose  laws  did  not  prohibit  a  second  marriage  by  one  divorced  ^  and 
that  plaintiff  was  legitimate  and  so  entitled  to  inherit. 

Also  heldj  that  as  there  were  statutory  provisions  on  the  subject,  there 
was  no  presumption  that  the  rule  of  the  common  law  still  existed  in  New 
Jersey;  that  the  statute  superseded  and  took  the  place  of  such  rule. 

The  distinction  between  the  New  Jersey  statutes  upon  this  subject  and  those 
of  this  State  pointed  out. 

Crop^ey  v.  Ogden  (11  N.  Y.  234),  distinguished. 

After  the  dissolution  of  the  first  marriage  M.  and  his  first  wife  were 
again  married,  but  in  an  action  brought  by  her  it  was  adjudged  that 
the  second  marriage  was  prohibited  by  the  statutes  of  this  State,  and 
was  void  ;  after  the  entry  of  this  judgment  the  marriage  in  New 
Jersey  took  place.  It  was  urged  here  that  such  re-marriage  was  valid. 
Hdd,  that  the  judgment  not  having  been  reversed,  and  having  been 
made  by  a  competent  court  having  jurisdiction  of  the  parties  and  the  sub- 
ject-matter, was  conclusive. 

As  to  whether  after  a  judgment  of  divorce  on  the  ground  of  the  adultery 
of  one  of  the  parties,  and  the  consequent  prohibition  against  another  mar- 
riage  by  the  guilty  party,  a  second  marriage  of  the  parties  in  this  State 
will  be  valid,  quare. 

(Argued  April  26,  1883;  decided  Jane  5,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  May  8,  1882,  which  affirmed  a  judgment  in  favor 
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by  the  fortieth  section  of  the  statute.  (1  Rev.  St.  726, 
§  40.)  The  testator  directs  that  during  minority  a  certain 
fixed  sum  shall  be  applied  out  of  the  rents,  profits  and  in- 
come of  the  share  of  the  son,  for  his  education  and  main- 
tenance, and  on  his  majority  he  gives  the  whole  income  to 
the  son  for  life.  This  may  be  treated  as  creating  an  equitable 
expectant  life  interest  or  estate  in  the  son,  in  the  share 
devised  to  his  use,  from  and  after  his  arrival  at  majority,  and 
as  constituting  the  next  eventual  estate  within  the  fortieth 
section,  in  the  property  out  of  which  the  income  arises.  It  can 
scarcely  be  doubted  that  this  disposition  of  the  rents  and 
profits  would  accord  more  nearly  than  any  other  with  the  wish 
of  the  testator  if  he  had  contemplated  that  the  direction  for 
accumulation  could  not  be  supported. 

The  final  question  raised,  is  as  to  the  estoppel  of  the  former 
judgment  in  the  suit  of  Moore  v.  Hegeman.  We  think  the 
facts  are  too  imperfectly  presented,  to  enable  us  to  pass  upon 
this  question.  Neither  the  pleadings  nor  judgment  in  that 
suit,  are  set  out  in  the  case.  The  only  information  in  respect 
to  that  action  of  which  we  can  take  notice,  is  contained  in  the 
twenty-first  finding  of  the  court.  By  that  finding  it  appears 
that  the  action  was  brought  by  Austin  D.  Moore,  Jr.,  in  his 
life-time,  against  the  defendant  Hegeman,  in  his  individual 
capacity,  and  not  otherwise,  for  a  conversion  of  his  share,  under 
the  will  of  his  father,  and  the  accumulations.  What  issues 
were  presented  by  the  pleadings,  or  upon  what  issues  the 
parties  went  to  trial,  do  not  appear.  It  is  stated  that  it  was 
adjudged  that  the  trusts  in  the  will  of  Austin  D.  Moore,  Sr., 
were  valid,  but  whether  the  question  here  involved  was  con- 
sidered, or  could  under  the  pleadings  have  been  considered, 
we  have  no  information.  Upon  a  new  trial  the  facts  bearing 
upon  the  alleged  estoppel  of  the  former  judgment,  may  be 
more  fully  presented,  and  we  think  that  no  opinion  in  respect 
thereto  should  now  be  expressed. 

The  conclusion  is  that  the  judgment  of  the  Special  and 
General  Terms  should  be  reversed,  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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Edward  D.  Moore,  an  lafant,  by  Guardian,  etc.,  Respondent,         124  gqo 
V.  Joseph  Hegeman,  Executor  and  Trustee,  etc.,  Appellant. 

The  wife  of  M.,  a  resident  of  thla  State,  procared  a  divorce  from  him  on 
account  of  hia  adultery;  the  judgment  forbade  him  from  marrying  again. 
He  thereafter  went  into  the  State  of  New  Jersey,  and  there  married  dur- 
ing the  life  of  his  first  wife,  returning  with  his  second  wife  to  this  State, 
and  continuing  to  reside  here.  The  statute  law  of  NewMersey  declares 
that  '*  all  marriages,  where  either  of  the  parties  shaU  have  a  former 
husband  or  wife  living  at  the  time  of  such  marriage,  shall  be  invalid, 
*  *  *  and  the  issue  thereof  shall  be  illegitimate."  In  an  action  to 
test  the  right  of  plaintiff,  a  son  born  of  the  second  marriage,  to  inherit, 
as  the  lawful  heir  of  M.,  held,  that  at  the  time  of  the  second  marriage 
the  latter  had  uo  former  wife  living  within  the  meaning  of  said  statute  ; 
that  the  laws  of  this  State  and  the  provision  of  the  judgment  prohibit- 
ing marriage  had  no  effect,  and  M.  had  a  right  to  marry  in  another  State 
whose  laws  did  not  prohibit  a  second  marriage  by  one  divorced  ^  and 
that  plaintiff  was  legitimate  and  so  entitled  to  inherit. 

Also  held,  that  as  there  were  statutory  provisions  on  the  subject,  there 
was  no  presumption  that  the  rule  of  the  common  law  still  existed  in  New 
Jersey;  that  the  statute  superseded  and  took  the  place  of  such  rule. 

The  distinction  between  the  New  Jersey  statutes  upon  this  subject  and  those 
of  this  Slate  pointed  out. 

(h-aptey  v.  Ogden  (11  N.  Y.  234).  distinguished. 

After  the  dissolution  of  the  first  marriage  M.  and  his  first  wife  were 
again  married,  but  in  an  action  brought  by  her  it  was  adjudged  that 
the  second  marriage  was  prohibited  by  the  statutes  of  this  State,  and 
was  void  ;  after  the  entry  of  this  judgment  the  marriage  in  New 
Jersey  took  place.  It  was  urged  here  that  such  re-marriage  was  valid. 
ffeldf  that  the  judgment  not  having  been  reversed,  and  having  been 
made  by  a  competent  court  having  jurisdiction  of  the  parties  and  the  sub- 
ject-matter, was  conclusive. 

Ab  to  whether  after  a  judgment  of  divorce  on  the  ground  of  the  adultery 
of  one  of  the  parties,  and  the  consequent  prohibition  against  another  mar- 
riage  by  the  guilty  party,  a  second  marriage  of  the  parties  in  this  State 
will  be  valid,  qtuBre. 

(Argued  April  26,  1883;  decided  Jane  5,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  May  8,  1882,  which  affirmed  a  judgment  in  favor 
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of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial .  at 
Special  Term.    (Reported  below,  27  Hun,  68.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Frederic  R,  Ooudert^  for  guardian  ad  litem^  appellant. 
Austin  D.  Moore,  Jr.,  was  at  liberty  to  marry  his  former  wife 
after  the  decree.  ( Van  Voorhis  v.  BritiinaUy  86  K.  Y.  25.) 
The  wife  being  the  injured  party,  and  the  judgment  being 
rendered  in  her  favor,  she  could  waive  the  benefit  of  it,  except 
in  so  far  as  it  prevented  the  delinquent  husband  from  marry- 
ing any  person  other  than  het^elf .  (  Williamson  v.  Wil- 
liamso?},  1  Johns.  Oh.  491 ;  Poynter  on  Marriage  and  Di- 
vorce, 170,  note  d;  People  v.  Hovey^  5  Barb.  117.)  The 
marriage,  or  alleged  marriage,  between  Austin  D.  Moore,  Jr., 
and  Carrie  Maynard,  in  New  Jersey,  was  void.  (R.  S.  [Edm. 
ed.],  art.  3,  tit.  1,  pt.  2,  chap.  8,  §  20,  p.  147 ;  Cropsey  v.  Ogden^ 
11  N.  T.  233,  234;  2  R.  S.  [Edm.  ed.],  tit.  1,  pt.  2,  chap.  8, 
§  5,  p.  144 ;  Yam,  Voorhia  v.  Brintnall,  86  K.  T.  25  ;  Smith  v. 
Woodruffs  44  Barb.  198 ;  2  Bishop  on  Marriage  and  Divorce, 
§  727 ;  WUUamson  v.  Parisien^  1  Johns.  Oh.  393 ;  Penton  v. 
Peed,  4  Johns.  52 ;  People  v.  Hovey,  5  Barb.  117.)  The 
common  law  is  particularly  to  be  considered  here,  as  New 
Jersey  has  clung  with  great  fidelity  and  consistency  to  the 
common-law  rules,  and  even  where  we  find  a  statute  upon  a 
given  subject,  that  was  theretofore  exclusively  governed  by  the 
common  law,  the  latter  is  still  very  important  as  a  measure  and 
test.  (Poynter  on  Marriage  and  Divorce,  9,  182,  note  1  and 
appendix  2 ;  Bishop  on  Marriage  and  Divorce,  §  727 ;  Colvin 
V.  Colvin,  2  Paige's  Oh.  885.) 

Henry  M.  Whitehead  for  appellants.  The  whole,  or  "a 
material  part  of  the  marriage  contract,  was  made  in  the  State 
of  New  York,  and  therefore  void.  (R.  S.,  title  1,  part  2, 
chap.  8,  §  1 ;  2  R.  S.  [Edm.  ed.]  144.)  The  marriage  of  Aus- 
tin D.  Moore  and  Oarrie  Maynard,  viewed  as  a  contract  in  the 
State  of  New  Jersey,  was  unlawful  and  void  imder  the  statute 
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of  that  State.  (Gropsey  v.  Ogdm^  11  N.  T.  228.)  The  courts 
of  this  State  will  not  entertain  an  action  in  furtherance  of, 
or  based  upon  a  contract  in  ^direct  violation  of  the  statute 
law  of  the  State  and  the  decree  of  the  court  in  which  the 
action  is  brought,  although  the  contract  was  made  in  a  State 
where  it  was  lawful.  (2  Kent's  Com.  457  ;  Story  on  Confl.  of 
Laws,  §  244 ;  Vamum  v.  Camp,  1  Green,  826 ;  WcUson  v. 
Mv/rray,  8  K  J.  Eq.  267.) 

William  G.  De  Witt  for  respondent.  A  judgment  of  ab- 
solute divorce  for  adultery  dissolves  and  extinguishes  the  mar- 
riage relation  altogether.  {People  v.  Romy,  5  Barb.  117 ;  Grop- 
sey V.  Ogdefn,  11  N.  Y.  232 ;  Kade  v.  Leonber,  16  Abb.  Pr. 
[N.  S.]  288 ;  Dickson  v.  Dickson,  1  Yerg.  110.)  The  statute 
and  decree  prohibiting  the  marriage  of  the  inculpated 
party  during  the  hfe-time  of  the  successful  party  thereto 
is  not  a  qualification  or  limitation  upon  the  divorce,  but 
is  in  the  nature  of  a  distinct  penalty  or  prohibition.  (  Vcm 
Voorhis  V.  BrintriaUy  86  K.  Y.  18,  28 ;  Thorp  v.  TJuyrp,  90 
id.  602.)  The  laws  of  New  Jersey  did  not  interdict  the  mar- 
riage of  the  plaintiffs  father  and  mother.  (Revision  of  New 
Jersey  Statutes  [1877],  215.)  The  New  Jersey  statute  had  in 
view  another  wife  clothed  with  all  her  marital  rights.  (  Van- 
degrift  v.  Va/tidegrift,  3  Stewart  [N.  J.],  76  ;  Zvile  v.  Zw&,  1 
Saxton  [N.  J.],  96.)  The  word  "  former"  was  not  used  in  the 
statute  in  the  pluperfect  sense,  denoting  a  person  who  had 
formerly  been  a  wife  or  husband,  although  not  presently  such, 
but  referred  to  a  legal  existing  husband  or  wife  by  virtue  of  a 
former  marriage.  {Dickson  v.  Dickson,  1  Yerg.  [Tenn.l  110 ; 
2  Bishop  on  Marriage  and  Divorce,  §  701.) 

Miller,  J.  This  action  was  brought  for  the  purpose  of  de- 
termining whether  plaintiff  is  the  lawful  issue  of  Austin  D. 
Moore,  Jr.,  deceased,  and  as  such  is  entitled  to  a  share  in  the 
•  estate  of  his  grandfather,  the  testator,  now  in  the  hands  of  the 
defendant,  Joseph  Hegeman,  as  executor  of  said  estate. 

The  right  of  the  plaintiff  depends  upon  the  validity  of  the  mar- 
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riage  entered  into  by  his  father  and  mother  on  the  17th  day 
of  November,  1877,  at  Jersey  City  in  the  State  of  New  Jersey. 
Prior  to  that  time  and  on  the  21st  of  November,  1871,  the 
plaintiff's  father  was  married  to  one  Elizabeth  Rowe,  who,  on 
the  8th  day  of  November,  1875,  obtained  a  divorce  from  him 
on  tlie  ground  of  adultery.  On  the  9th  of  December,  1876, 
the  same  parties  were,  in  form,  remarried,  and  shortly  after  and 
on  the  26th  day  of  June,  1877,  in  an  action  for  divorce  com- 
menced by  Elizabeth,  it  was  adjudged  that  the  second  ceremony 
of  marriage  was  wholly  void  on  the  ground  that  such  at- 
tempted marriage  was  prohibited  and  made  void  under  the 
statutes  of  the  State  of  New  York.  The  judgment  in  the 
first  action  for  divorce  prohibited  the  plaintiff's  father  from 
marrying  again  during  the  life-time  of  Elizabeth  Rowe. 

The  main  question  which  is  presented  upon  this  appeal  is, 
whether  the  marriage  in  New  Jersey  was  legal  and  valid  so  as 
to  authorize  the  plaintiff  to  claim  as  a  lawful  heir  of  his  de- 
ceased father.  In  Ycm  Voorhis  v.  BrintnaU  (86  N.  Y.  18  ; 
40  Am.  Rep.  '505),  it  is  held  that  the  validity  of  a  marriage 
contract  is  to  be  determined  by  the  law  of  the  State  where  it 
was  entered  into  ;  if  vaUd  there,  it  is  to  be  recognized  as  such 
in  the  courts  of  this  State,  unless  contrary  to  the  prohibitions  of 
natural  law  or  the  express  prohibitions  of  a  statute.  In  the  case 
cited  a  divorce  had  been  granted  to  the  wife  on  the  ground  of 
the  husband's  adultery,  and  it  was  decreed  that  it  should  not 
be  lawful  for  him  to  marry  again  until  after  her  death.  He 
afterward  and  during  her  life  married  again  in  the  State  of 
Connecticut.  By  the  laws  of  that  State  the  marriage  was  valid, 
and  the  decision  in  the  case  cited  holds  that  the  marriage  being 
valid  by  the  laws  of  Connecticut,  a  child  bom  from  such  mar- 
riage is  legitimate  and  entitled  to  inherit.  This  case  was  fol- 
lowed by  the  case  of  Thorp  v.  T?iorp  (90  N.  T.  602),  where 
the  same  rule  is  upheld.  (See,  also  Orqpsey  v.  Ogden^  UN. 
Y.  232;  Dickson  v.  Dickson^  1  Yerg.  110.)  The  statute  and 
decree  prohibiting  the  marriage  of  the  guilty  party  can  have 
no  effect  beyond  the  territorial  limits  of  this  State.  Where 
the  laws  of  another  State  do  not  prohibit  such  marriage  by  a 


1883.]  Moore  v.  Hegeman.  525 

Opinion  of  the  Court,  per  Miller,  J. 

party  divorced  its  validity  cannot  be  questioned  in  this  State. 
The  tirst  inquiry  which  arises  in  this  case  is,  whether  the  mar- 
riage of  Austin  D.  Moore,  Jr.,  which  took  place  in  New  Jer- 
sey, was  valid  according  to  the  laws  of  that  State.  The  statutes 
of  New  Jersey  relating  to  divorces  contain  the  following  pro- 
vision :  "  Divorces  from  the  bonds  of  matrimony  shall  be  de- 
creed when  either  of  the  parties  had  another  wife  or  husband 
living  at  the  time  of  such  second  or  other  marriage ;  and  that 
all  marriages  where  either  of  the  parties  shall  have  a  forfner 
husband  or  wife  living  at  the  time  of  such  marriage  shall  be 
invalid  from  the  beginning  and  absolutely  void,  and  the  issue 
thereof  shall  be  deemed  to  be  illegitimate  and  subject  to  all 
the  legal  disabilities  of  such  issue."  This  statute  provides  for 
the  dissolution  of  the  marriage  where  another  husband  or  wife 
is  living  at  the  time  of  the  second  or  other  marriage,  and  that 
such  marriage  shall  be  void  and  the  issue  thereof  illegitimate. 
It  has  particular  reference  to  divorces  granted  by  the  courts. 
It  speaks  of  ''  another  "  husband  or  wife,  and  subsequently  in 
the  same  sentence  of  a  "former"  husband  or  wife.  The 
word  "  former "  was  evidently  intended  to  relate  to  the  lan- 
guage that  preceded  it  in  the  same  section  and  not  to  extend 
beyond  that ;  it  is  in  fact  as  used  synonymous  with  the  word 
"  another."  The  legislature  intended  to  distinguish  between 
a  legal  wife  or  husband  and  a  person  claiming  to  be  a  subse- 
quent wife  or  husband,  whose  marriage  was  in  contravention 
of  law,  and  the  expression  was  employed  to  discriminate  be- 
tween the  lawful  wife  or  husband  and  a  wife  or  husband  who 
had  subsequently  and  illegally  married.  It  is  very  clear  that 
the  statute  cited  had  in  contemplation  a  wife  or  husband  who 
had  not  been  divorced  and  who  was  invested  with  all  the 
marital  rights  conferred  by  a  lawful  marriage.  This  construc- 
tion is  fully  supported  by  the  decisions  in  the  courts  of  the 
State  of  New  Jersey. 

In  Yomdegrift  v.  Vandegrift  (3  Stewart  [N.  J.],  76),  the 
plaintiff  asked  for  a  divorce  upon  the  ground  that  his  wife  had 
a  "  former  "  husband  living  at  the  time  of  their  marriage  from 
whom  she  had  not  been  divorced.  The  word  "  former  "  was  con- 


526  MooBE  V.  Hegeman.  [Jane, 

Opinion  of  the  Court,  per  Millbb,  J . 

sidered  as  applying  to  such  husband.  (See  Zt^  v.  ZW^,  1  Sazton 
[N.  J.],  96,  and  Diokaon  v.  Dieksanj  1  Yerg.  [Tenn.]  110.) 

If  the  marriage  of  Austin  D.  Moore,  Jr.,  with  Elizabeth 
Bo  we  was  dissolved  then  he  had  no  former  wife  living  at  the 
time  of  his  marriage  in  Kew  Jersey,  and  no  provision  of  the 
statutes  of  that  State  was  violated.  Elizabeth  Howe,  the  first 
wife,  was  freed  from  the  marital  relations  and  had  a  perfect 
right  to  marry  anywhere  and  the  husband  had  a  right  to  marry 
in  any  other  State  where  such  a  marriage  was  not  prohibited 
by  law.  The  interpretation  we  have  placed  upon  this  statute 
is  also  supported  by  the  statutes  of  New  Jersey  in  regard  to 
bigamy,  which  declare  as  follows :  "  If  any  person  being  mar- 
ried, or  who  hereafter  shaU  marry  any  person,  the  former  has. 
band  or  wife  being  alive,  then  the  person  so  oifending  shall  be 
deemed  guilty  of  a  high  misdemeanor  and  on  conviction 
thereof  shall  be  punished  by  *  *  *.  But  neither  this  act 
nor  any  thing  therein  contained  shall  extend  to  any  person 
*  *  *  who  is  or  shall  be  at  the  time  of  such  marriage  di- 
vorced by  the  sentence  or  decree  of  any  authority  or  court 
having  cognizance  thereof,  nor  to  any  person  where  the  former 
marriage  hath  been,  or  shall  be,  by  the  sentence  or  decree  of 
any  such  authority  or  court,  declared  to  be  void  and  of  no 
effect." 

This  statute,  while  using  the  words  "former  husband  or 
wife,"  expressly  exempts  such  a  marriage  as  the  one  under 
consideration  from  the  inhibition  contained  in  the  statute.  It 
may  also  be  remarked  that  the  effect  of  the  construction  con- 
tended for  by  the  appellant  would  be  to  prevent  marriages,  by 
the  innocent  parties,  in  many  cases  where  divorces  have  been 
granted  for  legal  causes.  Without  enumerating  the  different 
cases  where  such  an  interpretation  would  render  the  marriage 
unlawful,  it  is  sufficient  to  say  that  it  would  have  prevented 
the  lawful  marriage  in  the  State  of  New  Jersey  of  the  wife  of 
Austin  D.  Moore,  Jr.,  who  had  obtained  a  divorce  from  her 
husband  on  the  ground  of  adultery,  and  this  clearly  could 
never  have  been  intended  by  the  legislature.  The  counsel  for 
the  appellants  further  claims  that  at  common  law  the  marriage 
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which  is  now  claimed  to  be  valid  would  be  null  and  void,  and 
that  inasmuch  as  the  State  of  New  Jersey  has  with  great 
fidelity  and  consiBtency  adhered  to  and  followed  common-law 
rules,  and  its  legislature  has  enacted  a  statute  upon  the  subject, 
it  is  very  important  to  consider  the  common  law  as  it  previ 
ously  existed,  in  the  interpretation  of  the  statute.  The  object  of 
a  statutory  enactment  is  sometimes  to  change  the  common-law 
rule,  and  where  that  is  the  case  such  rule  is  not  a  proper  sub- 
ject of  consideration  in  the  interpretation  of  the  statute,  and 
it  cannot  be  said  in  this  case  that  the  common  law  is  presumed 
to  exist,  for  there  is  no  absence  of  statutory  provision  on  the 
subject  As  the  statute  has  superseded  and  taken  the  place  of 
such  rule  and  established  another  and  a  different  one,  it  should 
be  considered  in  accordance  with  its  intention  and  the  purpose 
which  it  was  designed  to  accomplish. 

The  appellant's  counsel  insists  that  the  same  language  which 
is  contained  in  the  statutes  of  New  Jersey  {supra)  is  used  in 
this  State  in  2  Bevised  Statutes,  147,  §  20,  which  provides 
that  a  marriage  contract  may  be  declared  void  for  this  among 
other  causes :  ^^  That  the  former  husband  or  wife,  or  one  of 
the  parties  was  living,  and  that  the  marriage  with  such  former 
husband  or  wife  was  still  in  force."  The  New  Jersey  statute 
which  is  cited  must  be  considered  without  regard  to  the  statute 
of  this  State.  The  two  statutes  are  entirely  independent  of 
each  other,  and  there  is  no  such  similarity  in  their  language  as 
would  authorize  the  same  construction  to  be  placed  upon  each 
of  them.  The  latter  stands  by  itself  and  does  not  contain  the 
word  "another,*'  which  is  employed  in  the  New  Jersey  statute, 
and  in  its  construction  the  same  question  is  not  presented. 
There  is,  therefore,  no  analogy  between  these  different  statutes 
which  would  make  the  interpretation  of  the  one  applicable  to 
the  other. 

The  appellants  also  rely  upon  the  case  of  Cropsey  v.  Ogden 
(11  N.  Y.  234),  which  involved  the  construction  of  the  statute 
prohibiting  certain  marriages  in  this  State.  The  statute  re- 
ferred to  provides  that  "  No  second  or  other  subsequent  mar- 
riage shall  be  contracted  by  any  person  during  the  life-time  of 
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any  former  husband  or  wife  of  such  person."  We  are  unable 
to  perceive  how  the  decision  of  the  court  in  this  case  can  affect 
the  construction  to  be  given  to  the  statute  of  the  State  of  New 
Jersey,  which  is  entirely  different  in  its  language  from  the 
statute  which  was  the  subject  of  consideration  in  the  case 
cited,  and  hence  we  think  it  is  not  applicable.  It  may  also  be 
remarked  that  the  case  of  Van  Voorhis  v.  BrintnaU  (siipra) 
is  not,  we  think,  inconsistent  with  Cropaey  v.  Ogden. 

It  is  also  urged  that  the  second  marriage  of  Austin  D. 
Moore,  Jr.,  to  Elizabeth  Howe  was  a  valid  marriage,  and  that 
the  prohibition  contained  in  the  decree  obtained  against  him 
applied  only  to  marriages  with  persons  other  than  the  com- 
plainant, and  that  section  1761  of  the  Code  of  Civil  Proced- 
ure does  not  prevent  the  remarriage  of  the  parties  to  the  action. 
The  argument  of  the  learned  counsel  is  that  neither  the  statute 
nor  public  policy  prevents  a  remarriage  between  parties  who 
have  been  divorced  upon  the  ground  of  adultery,  even  al- 
though the  inculpated  party  is  prohibited  from  marrying  again. 
Whether  the  innocent  party,  who  has  the  right  to  marry  agaui, 
can  resume  the  marriage  relation  with  the  husband  from  whom 
she  has  been  divorced,  who  is  prohibited  from  marrying  again, 
and  such  marriage  be  legal  and  valid,  presents  a  serious  ques- 
tion which  has  not  been  decided  in  the  courts  of  this  State. 
In  CoVoin  v.  Colmn  (2 'Paige's  Ch.  385),  where  the  decree  of 
divorce  was  set  aside  upon  the  consent  and  application  of  the 
parties,  the  chancellor  expressed  an  opinion  that  the  decree 
should  be  set  aside  before  the  reunion  of  the  parties.  The  ques- 
tion presented  did  not  arise,  and  the  remarks  of  the  chancellor 
were  a  mere  dictum^  which  cannot  be  regarded  as  a  controlling 
authority.  The  point,  therefore,  remains  undetermined  and 
is  open  for  consideration  when  it  shall  properly  arise.  It  is 
not  presented  in  this  case,  for  it  appears,  as  we  have  seen,  that 
in  this  action  for  divorce  between  the  parties  it  was  adjudged 
that  the  second  marriage  was  void  by  reason  of  the  prohibition 
of  the  statute  and  of  the  decree  made  by  a  competent  court,  hav- 
ing jurisdiction  of  the  parties  and  of  the  subject-matter,  and  that 
this  decree  was  in  full  force  at  the  time  Moore  married  Carrie 
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Maynard,  and  the  decree  not  having  been  reversed,  as  the  case 
stands,  there  was  no  valid  second  marriage  between  Moore  and 
his  former  wife  Elizabeth  Rowe. 

We  are,  therefore,  in  view  of  ithe  facts,  not  called  upon  to 
decide  the  question  whether  a  party  who  is  divorced  on  the 
ground  of  adultery  can  marry  his  former  wife.  There  is  no 
force  in  the  position  that  the  marriage  contract  between  Aus- 
tin D.  Moore,  Jr.,  and  Carrie  Maynard  was  made  in  the  State 
of  New  York.  The  agreement  of  the  parties  to  marry,  made 
within  the  State  of  New  York,  was  not  of  itself  suflScient  to 
establish  a  valid  contract  of  marriage.  The  ceremony  which 
was  performed  in  the  State  of  New  Jersey  was  the  marriage 
contract  between  the  parties,  and  the  declarations  of  the  parties 
which  preceded  it  cannot  be  considered  in  this  case  as  a  legal 
marriage.  This  was  the  interpretation  placed  upon  it  by  the  par- 
ties themselves  by  their  subsequent  action  in  causing  the  mar- 
riage ceremony  to  be  performed  between  them,  and  in  law 
this  constituted  the  contract  of  marriage. 

The  judgment  should  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 


Augustus  D,  Juilliard,  as  Receiver,  etc..  Appellant,  v.  Zeoh-     

A&iAH  Chaffee,  as  Trustee,  etc.,  Respondent.  m~m 

The  rale  excluding  evidence  of  parol  negotiations  and  under  takings,  when  188  80 
offered  to  contradict  or  substantially  vary  the  legal  import  of  a  written  gs  590 
agreement,  does  not  prevent  a  party  to  the  agreement ,  in  an  action  be-  — 

tween  the  parties  thereto,  from  provino^,  by  way  of  defense,  the  exist-       L^  ^ 
ence  of  an  oral  agreement  made  in  connection  with  the  written  instru- 
ment, where  the  circumstances  would  make  the  use  of  the  latter,  for  any 
purposes  inconsistent  with  the  oral  agreement,  dishonest  or  fraudulent. 

As  also  the  consideration  of  an  agreement  is  open  to  inquiry,  a  party  may 
show  that  the  design  and  object  of  the  written  agreement  were  different 
from  what  its  language,  if  alone  considered,  would  indicate. 

He  may  also  show  that  the  written  instrument  was  executed  in  part  perform- 
ance only  of  an  entire  oral  agreement,  or  that  the  obligation  of  the  instru- 
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ment  has  been  discharged  bj  the  execution  of  a  parol  agreement  collat- 
eral thereto. 

In  an  action  to  recover  a  sum  of  money,  alleged  to  have  been  loaned  bj 
H.  S.  &  Go.  to  defendant,  plaintiff  put  in  evidence  a  written  inatrament 
executed  by  defendant,  which  stated  that  he  had  '*  borrowed  and  received  " 
of  S.  M.  &  Co.  the  sum  claimed,  and  that  the  same  was  "  payable  to  them 
or  order  on  demand,  with  interest."  Defendant  offered  and  was  permit- 
ted to  prove,  as  a  defense,  that  the  instrument  was  executed  as  part  of 
a  prior  oral  agreement  by  the  terms  of  which  the  payees  were  to  ad- 
vance the  money  in  anticipation,  upon  debts  owing  by  them  and  on  the 
defendant's  promise  that  it  should  be  applied  in  discharge  of  those 
debts,  and  that  the  writing  should  be  executed,  but  when  the  money 
was  so  applied  that  it  should  be  returned  to  the  defendant ;  also,  that 
the  latter  had  applied  the  money  as  agreed.  Held  no  error ;  that  the 
paper  was  but  evidence  of  part  of  the  agreement,  and  it  was  proper  to 
show  in  defense  the  whole  transaction . 

JBoare  v.  GraJiam  (8  Camp.  57),  distinguished. 

Plaintiff  sued,  as  receiver  of  said  firm  of  S.  M.  &  Co.  It  appeared  that 
the  form  of  the  writing  was  adopted  at  the  request  of  the  payees,  so 
that  if  creditors,  other  than  those  benefited  by  the  advance,  should  make 
inquiry,  they  might  suppose  the  transaction  was  as  the  paper  indicated. 
Plaintiff  claimed  that  this  was  fraudulent  as  to  other  creditors  repre- 
sented  by  the  receiver.  Held  untenable  ;  that  in  providing  .beforehaiid 
for  the  payment  of  one  rather  than  another  obligation,  the  firm  violated 
no  duty,  although  insolvent ;  also,  that  it  could  not  be  said  as  matter 
of  law  that  any  fraud  was  intended  by  either,  it  was  a  question  of  fact 
for  the  jury. 

li  seems  that  if  a  creditor  was  here,  who,  on  the  faith  of  the  security  ap- 
parently afforded  by  the  instrument,  had  either  sold  goods  or  given 
credit,  or  in  any  way  changed  his  position  to  his  detriment,  a  different 
question  would    arise. 

It  seems,  also,  that  if  the  agreement  was  against  the  spirit  of  the  bankrupt 
or  insolvent  laws,  or  otherwise  contrary  to  public  policy,  plaintiff's 
position  was  no  better  than  that  of  defendant  and  he  could  not  avail 
himself  of  the  objection. 

(Argued  April  27.  1883 ;  decided  June  5.  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  30,  1883,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 
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WUliam  Allen  Butler  for  appellant.  The  parol  agreement, 
having  been  prior  to,  and  inconsistent  with,  the  terms  of  the 
writing,  shoald  have  been  excluded.  (1  Greenleaf  on  Ev.,  §§ 
275,  277 ;  Eoanre  v.  Oraham^  3  Campb.  67 ;  Moeeby  v.  Rem- 
ford,  10  B.  &  C.  729 ;  Woodbridge  v.  Spooner^  3  B.  &  A.  233 ; 
Free  v.  Hawkms^  8  Taunt.  92 ;  Foster  v.  JoUy^  1  Cr.  M.  &  R. 
70 ;  Adams  v.  Wardley,  1  M.  &  W.  374,  380 ;  B'k  of  U.  S. 
V.  Dunn^  6  Peters,  51,  67 ;  BiUings  v.  Billings^  10  Gush. 
178 ;  Erwin  v.  Saunders^  1  Cow.  249 ;  Payne  v.  Laduey  1 
Hill,  116 ;  Brown  v.  Hidl,  1  Denio,  400 ;  B'k  of  Albion  v. 
Smithy  27  Barb.  489  ;  Thoinas  v.  Rally  45  id.  214 ;  Dudley  v. 
DoUy  4  N.  Y.  486,  491 ;  Ely  v.  KHhomy  5  Denio,  514.)  The 
written  instrument  in  question  was  plain  and  unambiguous, 
and  could  not  be  contradicted  or  its  terms  cut  down  by  a  prior 
or  contemporaneous  oral  agreement  in  contradiction  of  those 
terms.  {Mumford  v.  McPhersoUy  1  Johns.  414 ;  Va/n  Nostrand 
V.  Reed,  1  Wend.  424,  432 ;  La  Forge  v.  Rickerty  5  id.  187, 
190  ;  Glebes  v.  WiUoughhyy  7  Hill,  83 ;  Mayor  of  N.  Y.  v. 
Pricey  5  Sandf .  542  ;  ColweU  v.  Lawrenccy  38  N.  Y.  71 ;  Rer 
nard  v.  Sampsony  12  id.  561 ;  Johnson  v.  Oppenheiniy  55  id. 
280,  293 ;  Van  Bokkelen  v.  Taylor,  62  id.  105  ;  Wilson  v. 
Deeny  74  id.  531,  534,  635,  538  ;  Chapin  v.  Dohson,  78  id.  74, 
79 ;  Adams  v.  Wardleyy  1  M.  &  W.  380.)  The  rule  is  the 
same  in  equity  as  in  law.  (  Wilson  v.  Deam,,  74  N.  Y.  5S1, 
535.)  The  defense  was  wholly  withont  merit,  as  it  involved  a 
deceptive  transaction  in  fraud  of  the  rights  of  creditors  rep- 
resented by  the  plaintiflE  as  receiver.  {Roppough  v.  Strubley 
60  N.  Y.  430,  435.)  The  defendant  cannot  base  an  equitable 
defense  upon  a  confessed  fraud  or  concealment  where  the 
parties  affected  by  the  fraud  or  concealment,  both  as  its  per- 
petrators and  its  victims,  are  all  before  the  court  in  the  person 
of  their  representative  trustees.  {JUcJB^ewan  v.  Sanderson, 
L.  R.,  20  Eq.  Gas.  65,  72 ;  Jaokman  v.  MitcheUy  13  Ves.  681, 
587 ;  More  v.  Sa/ndford,  1  Giff.  288,  296 ;  Willard's  Eq. 
Jur.  210 ;  WiUi^ams  v.  Schretber,  14  Hun,  38 ;  Russell  v. 
RogerSy  1 0  Wend.  473  ;  Breck  v.  Cole,  4  Sandf.  79  ;  Lawrence 
v.  (Jlarky  36  N.  Y.  128  ;  Rarloe  v.  FosteTy  63  id.  385.)  Equity 
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will  not  permit  the  defendant  to  destroy  his  negotiable  written 
obligation  by  showing  that  it  was  a  sham  contrived  between 
himself  and  the  insolvents  to  give  a  false  appearance  to  the 
transaction.  {Bolt  v.  Rogers^  3  Paige,  154, 157;  Gale  v.  Qale^ 
19  Barb.  250;  1  Story's  Eq.  Jur.,  §  194;  Belamater  v. 
B%b%h^  63  Barb.  168.)  If  the  defendant  had  brought  his  action 
to  cancel  the  instrument  in  question,  equity  would  have  denied 
relief  on  the  facts  proved,  because  meliar  est  conditio  defen- 
derUis;  but  the  law  will  not  interfere  to  protect  either  party. 
{B%trrm  V.  M,  S.  S  N.  J.  B.  B.  Co,,  22  N.  T.  285,  304.) 

Luther  B.  Marsh  for  respondent.  Evidence  may  be  given 
by  parol  to  show  that  a  paper  in  form  a  note  or  other  contract 
was  intended  and  delivered  to  accomplish  some  other  purpose 
than  that  which  tlie  paper  purports  by  its  terms ;  and  that 
when  such  a  verbal  arrangement  is  made,  and  a  note  even  given 
in  fulfillment  of  it,  the  party  making  the  note  has  a  right,  if 
sued  on  it,  to  prove  the  entire  agreement,  and  show  that  the 
note  was  not  intended  to  be  a  note.  {Grierson  v.  Mason^  60 
K  T.  394;  1  Hun,  113;  3  T.  &  C.  185;  60  K  Y.  394; 
De  Lavallette  v.  Wendt^  75  id.  579  ;  Smith  v.  Bowley^  34  id. 
367 ;  Slade  v.  Hoisted^  7  Cow.  322 ;  Benton  v.  Martin^  52 
N.  Y.  570,  574 ;  Bookstaver  v.  Jayne^  60  id.  146 ;  Meyer  v. 
Lathropj  73  id.  315;  Chapin  v.  Ddbson^  78  id.  74;  Seymour 
V.  Oowingj  1  Keyes,  532,  535 ;  Clever  v.  Kirhham,  33  L.  T.  C. 
P.  672.)  The  parol  evidence  established  the  payment  and  dis- 
charge of  the  note.  {Lawrence  v.  JFox^  20  N.  Y.  68  ;  Ghum- 
sey  V.  BogerSy  47  id.  233-240 ;  Vrooma/n  v.  Turner^  69  id. 
280-284.) 

Danfobth,  J.  The  firm  of  Hoyt,  Spragues  &  Co.  was  dis- 
solved by  the  death  of  one  of  its  members,  and  on  the  applica- 
tion of  his  executors,  the  plaintiff,  on  the  30th  of  June,  1874, 
was  appointed,  by  the  Supreme  Court,  receiver  of  its  effects. 
The  defendant  is  the  voluntary  assignee  of  the  A.  &  W. 
Sprague  Manufacturing  Co.,  for  the  benefit  of  their  creditors. 
The  action  is  to  recover  $100,000,  alleged  in  the  complaint  to 
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have  been  loaned  on  the  7th  of  May,  1874,  by  Hoyt,  Spragiies 
&  Co.  to  the  defendant  as  such  assignee,  upon  his  promise  to 
repay  the  same  on  demand,  with  interest. 

The  defendant  by  answer  denied  the  allegations  on  which 
the  claim  rests,  and  by  way  of  aflarmativo  defense,  stated  that  cer- 
tain outstanding  obligations  of  the  Manufacturing  Company,  on 
which  the  firm  of  Hoyt,  Spragues  &  Co.  were  also  liable  to  the 
holders,  had  been  extended  by  the  defendant's  notes,  indorsed 
by  that  firm,  upon  an  agreement  that  their  liability  should 
cease  on  payment  by  them  of  forty  per  cent  of  the  amount  of 
the  notes,  and  interest.  That  the  money  named  in  the  com- 
plaint was  received  by  him  in  pursuance  of  this  agreement,  to 
be  paid  over  to  the  holders  of  the  notes,  in  discharge,  so  far 
as  it  would  go,  of  interest  which  the  firm  had  agreed  to  pay, 
and  that  he  so  applied  it. 

Upon  the  trial  the  plaintiflE  put  in  evidence  a  written  instru- 
ment in  these  words : 

"  Borrowed  and  received  of  Hoyt,  Spragues  &  Co.,  the  sum 
of  $100,000  payable  to  them  or  order  on  demand,  with  interest 
at  the  i-ate  of  seven  per  cent  per  annum  from  May  7,  1874. 

$100,000.  "  A.  &  W.  SPK AGUE  MFG.  CO. 

"  Z.  Chaffeb,  Trustee  v/nder  their  mortgage  deed.^^ 

The  defendant  then  gave  evidence  tending  to  prove  the  mat- 
ters alleged  in  his  answer,  and  that  it  was  at  the  same  time 
agreed  between  Hoyt,  Spragues  &  Co.  and  himself  that  the 
receipt  to  be  given  for  the  money  so  advanced  should  be 
held  by  them  until  July  1,  and  then  returned  to  the  defend- 
ant ;  that  the  paper  upon  which  the  plaintifE  relied  was  the 
receipt  referred  to,  and  was  put  in  that  form  at  the  request  of 
Hoyt,  Spragues  &  Co. ;  that  the  money  named  therein  was  at 
its  date  furnished  by  the  payees  in  pursuance  of  the  aforesaid 
.  agreement,  and  on  account  of  what  they  would  otherwise  be 
bound  to  pay  July  1, 1874 ;  and  that  it  was  applied  by  defend- 
ant under  this  agreement  upon  their  obligations.  It  was  con- 
ceded, however,  that  this  arrangement  was  by  parol  made  "  a 
day  or  two  before  the  writing  was  signed,"  and  the  plaintifE  in 
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due  time  objected  to  proof  of  it  upon  the  general  ground  that 
it  was  inconsistent  with  the  writing,  and  at  the  close  of  the 
case  he  move  the  court  to  strike  out  the  evidence  of  parol 
negotiations  or  communications  prior  to  the  making  of  the 
paper  of  May  7, 1874,  as  contradicting  the  written  instrument. 
The  motion  was  denied  and  the  case  submitted  to  the  jury  as 
one  proper  for  their  consideration,  the  trial  judge  saying : 

"  If,  as  between  this  defendant  and  Hoyt,  Spragues  &  Co., 
the  fact  really  was  that  the  $100,000-  was  not  in  truth  a  loan, 
but  was  an  anticipation  of  interest,  and  the  defendant  received 
it  as  such  and  applied  it  to  the  purpose  for  which  it  was  given 
to  him,  and  in  fact  to  the  purpose  to  which  a  similar  sum 
would  have  had  to  be  applied  on  the  1st  of  July — then,  in  law  the 
defendant  would  be  entitled  to  your  verdict,  because  it  was  not 
the  real  transaction,  not  what  it  appears  to  be  upon  the  face  of 
the  instrument,  but  wasreally  an  advance  of  money  for  a  special 
purpose  (to  which  it  was  duly  applied),  and  was  put  in  the 
form  expressed  by  the  instrument  for  the  reason  to  which  I 
have  referred." 

The  jury  found  for  the  defendant,  and  upon  this  appeal  the 
learned  counsel  for  the  plaintiff  contends  that  the  defense  was 
inadmissible  "  as  resting  solely  upon  a  parol  agreement  prior 
to  the  written  obligation  and  inconsistent  therewith."  Cer- 
tainly the  general  rule  which  excludes  evidence  of  parol  nego- 
tiations and  imdertakings,  when  offered  to  contradict  or  sub- 
stantially vary  the  legal  import  of  a  written  agreement,  is  not 
to  be  questioned  or  disturbed.  In  this  State  it  has  been  thought 
to  be  so  well  settled  in  reason^  policy  and  authority,  as  not  to 
be  a  proper  subject  of  discussion.  It  has  full  application,  how- 
ever, within  very  narrow  limits.  In  the  first  place  it  applies 
only  in  controversies  between  parties  to  the  instrument  {New 
Berlin  v.  Norwich^  10  Johns.  229),  and  between  them  is  sub- 
ject to  exceptions,  upon  allegations  of  fraud,  mistake,  surprise, 
or  part  performance  of  the  verbal  agreement.  Nor  does  it  deny 
the  party  in  whose  favor  that  agreement  was  made,  the  right 
of  proving  its  existence  by  way  of  defense  in  an  action  upon 
the  written  instrument,  under  circumstanc.es  which  would  make 
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the  use  of  it  for  any  purpose,  inconsistent  with  that  agree- 
ment, dishonest,  or  fraudulent.  {Martin  v.  Pycroft^  2  De.G.,  M. 
&  G.  786,  795  ;  Jervis  v.  Berridge,  L.  R,  8  Ch.  App.  351.) 

A  party,  sued  by  his  promisee,  is  always  permitted  to  show  a 
want  or  failure  of  consideration  for  the  promise  relied  upon, 
and  so  he  may  prove  by  parol  that  the  instrument  itself  was 
delivered  even  to  the  payee  to  take  effect  only  on  the  happen- 
ing of  some  future  event  {Seymour  v.  Cowing^  1  Keyes,  532 ; 
Benton  v.  Mwrtin^  52  N.  T.  570 ;  Eastman  v.  Shaw^  65  id. 
522),  or  that  its  design  and  object  were  different  from  what  its 
language,  if  alone  considered,  would  indicate.  {Denton  y.  Peters, 
L.  R,  5  Q.  B.  474 ;  Blossom  v.  Oriffin,  3  Kern.  569 ;  Evichins 
v.  Hetibard^  34  N".  Y.  24 ;  Seymour  v.  Cowing,  supra  ;  Ba/rker 
V.  Bradley,  42  N.T.  316 ;  1  Am.  Rep.  521 ;  Orierson  v.  Mason, 
60  N.  Y.  394 ;  De  La/oalhtte  v.  Wendt,  75  id.  579  ;  31  Am.  Rep. 
494.)  He  may  also  show  that  the  instrument  relied  upon  was 
executed  in  part  performance  only  of  an  entire  oral  agreement 
{C/iapin  V.  Bobson,  78  N.  Y.  74;  34  Am.  Rep.  512),  or  that 
the  obligation  of  the  instrument  has  been  discharged  by  the 
execution  of  a  parol  agreement  collateral  thei^to  {Orosman  v. 
FuUer,  17  Pick.  171),  or  he  may  set  up  any  agreement  in  re- 
gard to  the  note  which  makes  its  enforcement  inequitable. 

The  case  before  us  comes  within  the  principle  upon  which 
those  exceptions  to  the  general  rule  rest,  or  the  limitations 
which  have  restrained  its  application.  The  apparent  obligation 
incurred  by  the  defendant  under  the  paper  put  in  evidence  by 
the  plaintiff,  was  to  pay  the  sum  named  upon  demand  in  con- 
sideration of  so  much  money  then  boiTOwed ;  but  the  evidence 
disclosed  that  it  was  only  part  of  a  prior  parol  arrangement,  by 
the  terms  of  which  the  payees  were  to  advance  money  in  an- 
ticipation upon  debts  owing  by  them,  and  on  the  defendant's 
promise  that  it  should  be  so  paid  in  discharge  of  those  debts, 
and  which  also  provided  for  a  return  of  the  paper  to  the  de- 
fendant when  the  money  was  so  applied.  The  note  did  not 
constitute  the  agreement,  nor  is  it  set  out  in  the  complaint  as 
the  foundation  of  the  action.  It  is  evidence  of  part  of  the 
agreement,  and  when  relied  upon  by  one  party,  the  other  might 
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properly  show  in  defense,  the  whole  transaction  (1  Greenl.  E\^., 
§  284a  ;  Hutchim  v.  Hebhard^  34  N.  Y.  24 ;  Hcpe  v.  Balen, 
58  id.  381 ;  Jervis  v.  Berridge^  aupra)y  and  when  that  was 
shown,  the  defense  was  made  out,  not  by  controlling  the  con- 
tract indicated  by  the  writing,  but  by  a  collateral  agreement 
with  which  it  was  incidentally  connected,  the  execution  of 
which  inured  as  payment  of  the  note  in  a  manner  directed  by 
the  payees,  and  upon  faith  in  which  the  note  was  given.  {Cros^- 
man  v.  Fuller^  8v/pra.) 

The  cases  cited  by  the  learned  counsel  for  the  appellant  in 
support  of  his  contention  (among  others,  Hoare  v.  Graham^  3 
Camp.  57 ;  Mosdey  v.  Hanfordy  10  B.  &  C.  729 ;  Woodbridge  v. 
Spooner,  3  B.  &  Aid.  233 ;  Bomk  of  TJ,  S.  v.  Bun,  6  Peters,  51 ; 
Erwm  V.  SawnderSy  1  Cow.  249)  seem  inapplicable  to  the  facts 
before  us,  and  are  not  opposed  to  this  decision.  Thus  in  Hoare 
V.  Graham^  the  note  was  payable  by  its  terms  in  two  months. 
The  defendants  were  payees  and  indorsers  to  Grill  &  Son, 
through  whom  plaintiflE  made  title.  The  defense  had  two 
branches :  first,  that  the  note  had  been  drawn  as  collateral  se- 
curity for  certain  advances  made  by  plaintiflE  to  Grill  &  Son  ; 
second,  that  the  defendants  indorsed  on  condition  that  it  should 
be  renewed  when  due.  The  court  held  the  first  branch  of  the 
defense  admissible,  but  the  second  not,  recognizing  a  distinc- 
tion between  an  agreement  collateral  to  the  note,  or  one  show- 
ing the  purpose  of  its  delivery  to  be  diflferent  from  the  purpose 
apparent  from  its  terms,  and  an  agreement  in  contradiction  of 
the  terms  of  the  note.  This  case,  therefore,  and  the  others 
cited,  are  in  harmony  with  those  which  recognize  a  distinction 
between  an  agreement  for  the  legal  discharge  of  a  contract  and 
one  which  destroys  its  original  legal  effect,  either  by  contra- 
dicting its  terms  or  substituting  a  distinct  and  independent 
agreement. 

It  abo  appeared  that  the  form  of  this  instniment  was 
adopted  at  the  request  of  the  payees,  so  that  if  creditors, 
other  than  those  benefited  by  the  advance  of  interest,  should 
make  inquiry,  they  might  suppose  the  transaction  was  what 
the  paper  indicated  —  a  loan,  and  the  learned  counsel  for  the 
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plaintifF  arguee  that  this  was  fraudulent,  as  to  parties  repre- 
sented by  the  receiver,  and  for  that  reason  the  defense  should 
be  rejected.  But  the  payees,  although  iusolvent,  were  carry- 
ing on  business  in  their  own  names,  and  were  at  liberty  to  do 
so  according  to  such  methods  as  they  might  think  most  likely 
to  promote  success.  By  the  one  adopted  they  undertook  no 
payment  to  which  they  were  not  bound,  and  in  providing  be- 
forehand for  the  discharge  of  one  rather  than  another  obliga- 
tion, they  violated  no  duty.  If  a  creditor  was  here  who,  on 
the  faith  of  the  security  apparently  afiorded  by  the  instrument 
signed  by  the  defendant,  had  either  sold  goods  or  given  credit, 
or  in  any  way  changed  his  position  to  his  detriment,  a  difEerent 
question  would  arise.  No  such  person  is  here.  Nor  was  the 
arrangement  in  contravention  of  any  bankrupt  or  insolvent  act. 
The  payees  were  not  subjected  to  either.  But,  if  the  contract 
was  against  the  spirit  of  those  acts,  or  otherwise  contrary 
to  public  policy,  I  do  not  see  that  the  plaintiff's  position  would 
be  better  than  that  of  the  defendant ;  he  stands  in  the  place  of 
the  payees.  It  cannot,  however,  be  said,  as  matter  of  law,  that 
any  fraud  was  intended  by  either,  nor  was  the  court  asked  to 
submit  that  question  to  the  jury.  If  there  was  ground  for  it, 
it  was  for  that  body  as  one  of  fact,  and  not  for  the  court  as  one 
of  law. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Gbobgb  W.  Dow  et  al..  Appellants,  v.   Jambs  Dabbagh, 

Bespondent. 

The  provision  of  the  Code  of  Civil  Procedare  (§  3801,  as  amended  by  chap. 
899,  Laws  of  1882),  providing  that  the  stipalation  of  the  attorneys  for 
parties  to  an  action  may  take  the  place  of  a  clerk's  certificate  to  a  copy  of 
a  paper  whereof  a  certified  copy  is  required,  was  not  intended  to  alter 
the  efiect  of  the  provision  (§  1315)  reqairing  a  return  to  this  court  to  be 
certified  by  the  clerk  of  the  court  from  which  the  appeal  is  taken,  or  of 
the  rule  of  this  court  (Rule  1)  making  the  same  requirement. 
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Opinion  of  the  Ck>art,  per  Earl,  J. 

Returns  to  this  court  should  be  made  by  a  responsible  officer,  under 
sanction  of  his  official  oath,  and  attorneys  for  parties  cannot,  by  stipu- 
lation, make  up  a  case  for  the  court. 

Motion  to  compel  the  clerk  to  file  a  return  without  the  cer- 
tificate of  the  clerk  of  the  court  below  attached. 

Earl,  J.  Section  1315  of  the  Code  requires  that  the  re- 
turn to  this  court  shall  be  certified  by  the  clerk  of  the  court 
from  which  the  appeal  is  taken,  and  that  the  appeal  must  be 
heard  upon  such  certified  return.  Rule  1  of  this  court 
makes  the  same  requirement. 

Section  3301  of  the  Code  provides  for  the  compensation  to 
be  made  to  clerks  of  courts  of  record  for  services  to  be  ren- 
dered by  them.  That  section  was  amended  by  chapter  399  of 
the  Laws  of  1882  by  adding  to  the  end  thereof  as  follows : 
'*  Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  judgment  or  a  final  order 
has  been  taken  and  is  not  appealed  from,  stipulate  in  writing 
that  a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy 
is  required  by  any  provision  of  this  act,  the  stipulation  takes 
the  place  of  a  certificate,  as  to  the  parties  so  stipulating,  and 
the  clerk  is  not  required  to  certify  the  same  or  entitled  to  any 
fee  therefor." 

We  do  not  think  that  this  was  intended  to  alter  the  effect 
of  section  1315  or  the  rule  of  this  court.  When  the  parties 
to  such  a  stipulation  alone  are  interested,  the  stipulation  will 
take  the  place  of  the  clerk's  certificate.  But  they  cannot  by 
stipulation  make  up  a  case  for  this  court,  until  the  law  shall  be 
further  changed.  The  returns  to  this  court  should  be  made 
by  a  responsible  officer  under  the  sanction  of  his  official  oath, 
and  his  responsibility  to  the  law.  Any  other  practice  would 
be  extremely  unwise  and  mischievous. 

The  motion  should  be  denied. 

All  concur. 

Motion  denied. 
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Hbnby    a,    Mott,  as    Administrator,    etc.,    Respondent,  v,         »«  »«! 

Wabben  Aokekman,  Appellant.  lULig 


The  will  of  M.  devised  his  real  estate  to  his  execatore  in  trust,  to  hold  one- 
third  part  thereof  for  the  benefit  of  each  of  his  three  daughters  during  /Q^^  t  L  t^ 
life.  Upon  the  death  of  a  daughter,  leaving  a  husband  and  lawful  issue/ *^  ^  '  / 
living,  it  was  declared  that  the  executors  should  staled  seized  of  her  third  ^ 

*'  from  and  immediately  after  her  death,  upon  trust  for  the  sole  use  and 
benefit  of  such  issue ; "  in  case  of  the  death  of  a  daughter  single  and  un- 
married, **  upon  such  trust,  and  for  such  purpose  as  she  shall  or  may  ap« 
point  by  her  last  will ; "  in  default  of  such  appointment  "  for  the  sole 
use  and  benefit  of  her  next  of  kin."  Hdd,  that  the  power  of  appointment 
related  to  the  remainder  in  fee  ;  that  in  each  event  provided  for,  the  trust 
in  the  executors  upon  the  death  of  the  daughter  would  be  purely  passive, 
the  remainder  vesting  in  the  beneficiaries ;  that  the  phrase  in  the  clause 
giving  such  power  of  appointment  "  upon  such  trust"  meant,  not  a  trust 
to  be  created  by  the  daughter  and  so  limiting  the  power  of  disposition, 
biit  related  to  the  trust  in  the  executors. 

As  to  one  of  the  daughters  who  was  married  at  the  time  of  the  execution 
of  the  will,  it  provided  that  in  case  she  should  give  to  her  husband  any 
part  of  her  income*  from  the  estate  or  pay  any  of  his  debts  she  should 
thereupon  forfeit  all  right  and  interest  in  and  to  such  income.  Held,  that 
this  did  not  affect  the  conclusion  above  stated  ;  it  did  not  show  any  intent 
to  limit  the  power  of  appointment. 

One  of  the  daughters  died  unmarried,  leaving  a  will  by  which  she  gave  all 
of  her  estate,  real  and  personal,  after  payment  of  debts,  to  her  two  sisters 
who  survived  her, "  and  to  the  survivor  of  them/'  and  to  the  heirs,  executors 
and  administrators  of  such  survivor.  Held,  that  this  was  a  valid  execution 
of  the  power  of  appointment  and  the  title  to  one-third  of  the  real  estate 
passed  under  it ;  that  the  limitation  in  the  devise  to  the  survivor  did  not 
work  an  unlawful  suspension  of  the  power  of  alienation  (1 R.  S.  724,  §  24); 
that  the  estate  upon  the  death  of  the  testatrix  passed  to  her  two  sisters 
as  tenants  in  common,  each  taking  a  fee,  that  of  the  one  dying  first  being 
defeasible  by  such  death,  and  thereupon  the  entire  absolute  estate  vested, 
which,  therefore,  could  be  aliened  after  two  lives  at  most. 

It  seems  that  the  two  sisters  took  legal  estates  which  were  alienable,  and  their 
deed  immediately  on  the  death  of  the  testatrix  would  have  conveyed  an 
absolute  fee  in  possession. 

The  two  surviving  sisters  purchased  and  owned  as  tenants  in  common 
certain  other  real  estate;  one  of  them  subsequently  died,  leaving  a  will 
by  which  she  gave  to  her  executors  a  power  of  sale,  to  be  exercised  during 
the  life  of  the  surviving  sister  with  her  concurrence,  and  (the  will  then 
proceeds)  "  on  the  death  of  my  said  sister  Maria,  or  as  soon  afterward  as 
they  may  think  advisable    »    »    *    and  within  three  years  from  the 
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proof  of  this  will,"  the  executors  were  empowered  and  directed  to  con- 
vert into  money  the  real  estate,  etc.  Maria  lived  mote  than  three  years 
after  probate  of  the  will.  After  her  death  and  about  twelve  years  after 
such  probate  the  surviving  executors  contracted  to  sell  the  real  estate  to 
defendaol,  who  refused  to  complete  the  purchase,  claiming,  among  other 
things,  that  the  power  of  sale  could  only  be  exercised  within  the  three 
years,  ffdd  untenable ;  that  as  the  purposes  of  the  will  required  a  sale 
the  power  was  imperative  (1  R.  S.  734,  §  96).  and  was  so  intended  by  the 
testatrix,  and  the  neglect  to  sell  within  the  time  specified  did  not  destroy 
the  authority  conferred. 

The  executor  before  bringing  this  action  tendered  a  deed  which  was  re- 
fused. Pending  the  appeal  to  this  court  said  executor  died  and  the 
present  plaintiff  was  appointed  administrator,  with  the  will  annexed, 
and  the  action  was  revived  in  his  name.  Held,  that  the  deed  so 
tendered  could  not  now  be  delivered  or  treated  as  delivered  with  the 
effect  of  passing  the  title  ;  but  that  plaintiff*  could  make  the  conveyance. 
(2  R.  S.  72,  §  22.) 

Where  a  power  of  sale  is  given  to  executors  for  the  purpose  of  paying  debts 
or  legacies,  and  especially  where  there  is  an  equitable  conversion  of  land 
into  money  for  the  purpose  of  such  payment  and  for  distribution,  and  the 
power  is  imperative  and  does  not  grow  out  of  a  personal  discretion  con- 
fided to  the  individual^  such  power  belongs  to  the  office  of  the  executor 
and  under  the  statute  passes  to  and  may  be  exercised-  by  an  administra- 
tor with  the  will  annexed. 

(Argued  April  27, 1883  ;  decided  June  5,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  11,  1882,  which  aflSrmed  a  judgment  in  favor 
of  plaintiflE  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  to  compel  a  specific  performance 
of  a  contract  for  the  purchase  of  two  pieces  of  real  estate  in  the 
city  of  New  York,  the  one  being  No.  545  Broadway,  and  116 
Mercer  street,  the  other  No.  23  West  Thirty-fourth  street. 

No  question  is  made  as  to  the  validity  or  sufficiency  of  the  con- 
tract of  purchase.  The  property  was  sold  at  auction  on  the  25th 
day  of  February,  1880,  by  William  H.  Onderdonk,  as  executor 
of  the  two  estates  of  Eliza  Mott  and  Maria  M.  Hobby.  The 
defendant,  who  was  the  purchaser,  paid  ten  per  cent  of  the 
purchase-money,  according  to  the  terms  of  sale,  but  declined  to 
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accept  the  deeds  of  the  premises,  or  either  of  them,  or  to  pay 
the  parchase-money,  on  the  ground  that  a  satisfactory  title  could 
not  be  given  by  the  vendor  as  executor  under  the  said  wills. 

The  property  described  as  No.  545  Broadway,  and  No.  116 
Mercer  street,  was  originally  owned  by  Henry  Mott,  the  father 
of  said  Eliza  Mott  and  Maria  M.  Hobby.  Henry  Mott  died  in 
the  year  1839,  leaving  a  will  by  which  he  devised  to  his  wife  the 
use  of  No.  545  Broadway  and  its  rear  in  Mercer  street,  together 
with  an  annuity  during  her  natural  life.  He  jfchen  devised  as 
follows :  "  All  my  real  estate,  and  the  residue  and  remainder 
of  my  personal  estate  charged  with  the  said  annuity,  and  the 
life  use  of  my  house  in  Broadway,  No.  545,  and  my  stable  in 
Mercer  street.  No.  94  "  (now  116),  "  on  the  payment  of  my 
debts  aforesaid,  to  my  executors  and  executrixes  hereinafter 
named,  and  their  heirs  and  assigns  forever,  as  joint  tenants  and 
not  as  tenants  in  common,  in  trust,  nevertheless,  to  and  for  the 
uses  and  purposes  hereinafter  mentioned  and  declared,  and  to 
and  for  no  other  use,  intent  or  purpose,  that  is  to  say :  First, 
that  my  said  trustees  shall  and  do  with  all  convenient  speed, 
after  my  decease,  collect  and  convert  into  money  such  part  of 
the  residue  of  my  personal  estate  bequeathed  to  my  said  trustees 
as  will  not  consist  of  money  at  my  decease,  and  that  they  in- 
vest and  keep  invested  the  net  proceeds  thereof  remaining 
after  paying  my  debts  and  funeral  expenses  *  *  *  and  when- 
ever the  said  real  estate  above  devised  to  my  trustees  shall  be 
sold,  which  my  said  trustees  are  authorized,  but  not  enjoined, 
to  sell  until  such  sale  becomes  expedient  or  necessary  for  the 
final  settlement  and  distribution  of  the  said  trust  property  or 
estate,  the  net  proceeds  thereof  shall  be  invested  and  kept  in- 
vested in  the  like,  manner.''  The  will  then  proceeds,  '*my 
said  trustees  shall  and  do  stand  seized  and  possessed  of  one 
equal  third  part  of  the  said  trust  property  and  estate,  and  all 
securities  in  which  the  same  may  become  invested,  subject  to 
the  aforesaid  annuity  to  my  wife,  upon  the  following  tinists,  for 
the  benefit  of  my  daughter,  Esther  W.  Mott,  that  is  to  say, 
upon  trust  to  pay  to  my  said  daughter  yearly,  and  every  year 
during  her  natural  life,  the  whole  net  annual  income  or  product 
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of  the  said  one-third  part  of  the  said  trust  property  or  estate, 
for  her  sole  and  separate  use,  independent  of  any  husband  she 
may  hereafter  have  or  take,  and  if  my  said  daughter  shall 
marry  and  afterward  die  in  the  Hfe-time  of  her  husband,  leaving 
lawful  issue  living  at  her  decease,  then,  from  and  immediately 
after  her  death,  upon  tinist  for  the  sole  use  and  benefit  of  such 
issue ;  and  if  my  said  daughter  shall  be  single  and  unmarried 
at  her  death,  then,  from  and  immediately  after  her  decease, 
upon  such  trust  dnd  for  such  purposes  as  she  shall  or  may  ap- 
point by  her  last  will  and  testament,  or  any  codicils  thereto,  and 
in  default  of  such  appointment,  then,  from  and  immediately- 
after  her  death,  upon  trust  for  the  sole  use  and  benefit  of  her 
next  of  kin,  and  if  such  next  of  kin  shall  consist  of  more  than 
one  person,  then  the  same  shall  be  divided  among  them  agree- 
ably to  the  provisions  of  the  statute  of  distributions."  The 
next  clause  gives  another  third  to  Eliza  Mott  in  identical  terms, 
and  the  fourth  clause  of  the  will  gives  the  remaining  third  to 
Maria  M.  Hobby,  another  daughter,  who  was  then  the  wife  of 
Seth  M.  Hobby,  in  the  same  terms,  except  so  far  as  they  are 
modified  in  consequence  of  her  having  a  husband  then  living, 
and  excepting  that  it  was  provided  in  case  she  should  give  to 
her  said  husband  any  part  of  the  income  from  the  estate,  or  pay 
any  of  his  debts,  "  she  shall  thereby  and  for  the  same  forfeit 
all  her  right  and  interest  in  and  to "  said  income.  Henry 
Mott's  wife,  died  during  his  life-time.  He  executed  two  codi- 
cils to  his  will.  By  the  last  codicil  he  appointed  his  three 
daughters,  Esther  W.  Mott,  Eliza  Mott  and  Maria  Mott 
Hobby  his  sole  executors  and  trustees,  giving  to  them  and 
each  of  them  full  power  and  authority.  The  three  daughters 
all  survived  the  testator.  Esther  W.  Mott  died  first,  without 
issue  and  unmarried,  in  the  year  1853.  She  left  a  will  by 
which,  after  ordering  the  payment  of  her  debts,  she  devised 
as  follows:  "All  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  of  every  nature,  whatsoever 
and  wheresoever,  I  give,  devise  and  bequeath  unto  my  two 
sisters,  Eliza  Mott  and  Maria  Mott  Hobby,  and  to  the  survivor 
of  them,  and  to  the  heirs,  executors,  administrators  and  assigns 
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of  such  survivor."  She  appointed  Eliza  Mott  and  Maria  Mott 
Hobby  executrices  of  her  will.  Eliza  Mott  next  died,  without 
issue  and  unmarried,  about  the  1st  day  of  April,  1866.  She 
left  a  will  by  which  she  refers  to  and  recites  the  will  of  Henry 
Mott,  the  power  it  contains,  the  death  of  Esther  W.  Mott  and 
her  will,  and  the  devolution  of  the  title  to  the  property  affected 
by  these  wills.  The  will  proceeds  as  to  all  the  sixth  part  of  the 
estate  coming  to  her  on  the  death  of  her  sister  Esther,  and  the 
third  part,  which  she  had  power  to  dispose  of  by  will,  on  her 
own  death,  and  such  part  as  might  come  to  her  on  the  death 
of  her  sister  Maria,  should  she  survive  Maria,  and  all  other  real 
and  personal  estate  which  she  may  have  power  to  dispose  of, 
she  bequeaths  and  devises  the  same ;  first,  to  her  sister  Maria 
M.  Hobby,  for  her  natural  life,  after  her  death  to  William 
Underhill,  in  fee,  subject  to  the  payment  of  the  legacies  in  the 
will  specified.  These  legacies  amount  to  about  $38,000  inde- 
pendent of  a  residuary  bequest ;  Eliza  Mott  left  personalty  only 
to  the  amount  of  $1,500.  Her  will  contained  the  following  power 
of  sale  :  "  I  authorize  my  executors,  my  sister  Maria  concurring, 
to  make  any  devises,  leases,  sales  and  conveyances  of  all  and 
singular  the  real  estate,  and  to  retain  investments  as  they  may  be 
at  my  decease,  and  to  make  investments  as  they  may  think  tit  in 
real  securities  or  in  security  of  public  debt  of  all  moneys  which 
shall  come  to  their  hands,  and  on  the  death  of  my  said  sister  Maria, 
or  as  soon  afterward  as  they  may  think  advisable,  taking  into  view 
the  condition  of  the  country  and.  the  probable  increase  of  value 
of  property,  and  within  three  years  from  the  proof  of  this  will, 
I  authorize,  empower  and  direct  them  to  convert  into  money 
all  my  real  and  personal  estate,  which  conversion  shall  be 
treated  in  law  as  if  it  had  happened  at  the  time  of  my  sister's 
decease."  She  appointed  as  executors  her  sister,  Maria  M. 
Hobby,  William  Underhill  and  William  H.  Onderdonk. 

Maria  M.  Hobby  made  a  will  identical  with  the  will  of  her 
sister,  mutatis  m/iUandiSj  containing  the  same  power  of  sale, 
and  appointing  her  sister,  Eliza  Mott,  and  the  same  William 
Underhill  and  William  H.  Onderdonk  to  be  the  executors  of  her 
will.  These  wills  were  both  executed  on  the  24th  of  April,  1862. 
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After  the  death  of  Eliza  Mott,  her  will  was  proved,  and  the  ex- 
ecutors, Underhill  and  William  H.  Onderdonk,  the  original 
plaintiflE  herein,  qualified.  William  Underhill  afterward  died 
during  the  year  1871.  No  consent  appears  to  have  been  given  by 
Mrs.  Hobby  during  her  life,  and  no  sale  was  made  by  Eliza 
Mott's  executors  before  her  death.  On  the  8th  of  February, 
1877,  Mrs.  Hobby  died.  Previous  to  her  death,  she  exe- 
cuted a  codicil  to  her  will,  by  which  she  changed  and  increased 
the  amount  of  legacies  to  be  paid  out  of  her  personal  estate,  and 
the  proceeds  of  the  sales  of  her  real  estate,  and  also  appointed 
Eobert  R.  Willetts  executor  in  the  place  of  William  Underbill, 
who  had  died.  Robert  R.  Willetts  and  William  H.  Onderdonk 
qualified  as  executors  under  her  will.  The  personal  estate 
left  by  Mrs.  Hobby  amounted  to  about  $15,000.  The  lega- 
cies in  her  will  and  codicil  amount  to  nearly  $80,000.  Robert 
R.  Willetts  died  in  February,  1879.  After  his  death  Mr.  On- 
derdonk was  the  sole  executor,  both  of  the  will  of  Eliza  Mott  and 
of  the  will  and  codicils  of  Maria  M.  Hobby.  Subsequent  to 
the  judgment  of  affirmance  by  the  General  Term  herein,  on  the 
12th  day  of  December,  1882,  said  William  H.  Onderdonk  died. 
Letters  of  administration  with  the  will  annexed  upon  the 
estate  of  Eliza  Mott  and  Maria  M.  Hobby  were  issued  by  the 
surrogate  of  the  county  of  New  York  in  March,  1883,  to 
Henry  A.  Mott,  and  the  action  was,  by  order  of  this  court,  re- 
vived in  his  name  as  such  administrator.  The  property,  No. 
23  West  Thirty-fourth  street,  was  purchased  by  and  conveyed 
to  Eliza  Mott  and  Maria  M.  Hobby  during  their  lives. 

J.  Harvey  Ackerman  and  Isaac  L,  Miller  for  appellant. 
No  power  is  given  by  the  will  to  the  testator's  daughters  to 
dispose  of  the  fee  of  any  of  .his  real  estate.  {Taggart  v. 
Murray,  53  N.  Y.  237 ;  QU-es  v.  Little,  14  Otto,  298.)  The 
will  of  Esther  W.  Mott  is  no  execution  of  the  power  of 
appointment  given  by  the  will  of  Henry  Mott ;  it  lacks  all  indica- 
tion of  intention  to  execute  such  power  of  appointment,  which 
is  indispensable.  ( White  v.  Hicke,  33  N.  Y.  383 ;  2  Story's  Eq. 
Jur.,  §  1062a,  and  notes.)     Assuming  that  Esther  W.  Mott  had 
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the  power  to  devise  some  interest  in  the  real  estate  of  her 
father,  and  that  it  was  her  intention  to  make  such  devise  by 
this  will,  then  her  devise  is  inoperative  and  void,  because  it 
attempts  to  unlawfully  suspend  the  power  of  alienation  of  such 
interest.  (1  R.  S.  723,  §16;  id.  737,  §§  128-129.)  Where 
a  power  is  given  to  executors  to  sell  and  convey  real  estate, 
and  they  fail  to  exercise  the  power  within  the  period  limited 
by  the  will,  they  cannot  execute  the  power  afterward  so  as  to 
give  a  good  title  to  a  purchaser.  {Richanrdaon  v.  Sharpe^  29 
Barb.  222.)  It  is  enough  for  a  defendant  to  show  that,  upon 
the  whole  case  presented,  the  title  is  not  free  from  suspicion, 
but  is,  to  say  the  least,  doubtful.  {McOahil  v.  HcmiiUon^  20 
Hun,  393.)  Defendant  should  be  relieved  from  his  purchases 
and  reimbursed  all  expenses  incurred  by  him  in  connection 
therewith,  particularly  the  expenses  incurred  in  the  examina- 
tion of  the  title.  ,  (Jordon  v.  PaiUon^  77  N.  T.  532 ;  Bigler 
V.  Morgan^  id.  312.) 

James  M.  Varnum  for  respondent.  In  an  action  to  enforce 
a  contract  of  purchase  it  is  sufficient  if  the  title  can  be  made 
good  at  the  time  of  the  trial,  even  if  it  should  turn  out  that  ' 
the  vendor  was  not  competent  to  convey  or  able  to  make  a  per- 
feet  title  at  the  time  of  the  sale,  (Willard's  Equity,  295 ;  Sey- 
mour V.  Delancex/y  5  Cow.  74  ;  Heartburn  v.  AuLd^  4  Cranch, 
263 ;  Pagan  v.  Damsouy  2  Duer,  163 ;  Rigney  v.  OoleSy  6 
Bosw.  479 ;  Schermerhom  v.  NihlOy  2  id.  161 ;  Exparte  Browrir- 
ing,  2  Paige,  64;  Jenkins  v.  Fahey^  73  N.  Y.  355.)  The  pro- 
visions of  the  will  of  Henry  Mott  created  a  separate  and  dis- 
tinct trust  and  estate  for  the  benefit  of  each  of  his  daughters, 
as  to  one-third  of  his  lands,  each  independent  of  the  other. 
{Moore  v.  HegeTncm^  72  N.  T.  376 ;  Stevenson  v.  Leslie^  70  id. 
615  ;  Rooner  v.  MeiggSy  64  id.  516 ;  Everitt  v.  Everitty  29  id. 
39 ;  1  R  S.-  732,  §§  77,  79,  81,  82,  84 ;  Grady  v.  Ward^  20 
Barb.  544 ;  Marvin  v.  Wardy  56  id.  603 ;  Woodgate  v.  Eleety 
64  N.  Y.  573.)  A  construction  which  would  be  legal  and 
feasible  in  its  consequences  will  be  preferred.  {Taggart  v. 
Murray y  53  N.  Y.  236 ;  Quin  v.  Skinnery  49  Barb.  134.)  The 
SioKELs — Vol.  XLVII.        69 
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will  of  Esther  W.  Mott  was  a  valid  execution  of  the  powers 
conferred  by  her  father's  will.     (  White  v.  Eioks,  33  N.  T.  3S3 ; 

1  E.  S.  737,  §  126  ;  OuUing  v.  Cutting,  86  K  Y.  522 ;  1  R. 
S.  727,  §  44 ;  id.  721,  §§  24,  25,  27 ;  id.  725,  §  35.)  There  is 
no  illegal  suspension  of  the  power  of  alienation  by  the  pro- 
visions of  any  or  all  of  these  wills.  (8  Bosw.  465 ;  Van  Vech- 
ten  V.  VoatoTj  63  N.  Y.  55 ;  Crittenden  v.  FairchUd,  41  id. 
239 ;  Jarman  on  Wills,  chap.  16.)  The  power  of  sale  contained 
in  the  will  of  Eliza  Mott  was  not  defeated  or  destroyed,  nor  its 
exercise  rendered  invalid,  by  the  lapse  of  the  three  years  spoken 
of  in  the  will  as  the  period  within  which  the  executors  must 
sell.  {Bogert  v.  Hoertel,  4  Hill,  495 ;  Fisher  v.  Banta,  66  N. 
Y.  470 ;  Skinner  v.  Quirm,  43  id.  105 ;  Kinnier^,  Rogers,  42 
id.  503.)  The  courts,  upon  the  application  of  a  legatee  or  party 
beneficially  interested  in  the  residue,  would  compel  executors 
or  trustees  in  such  a  case  to  execute  the  power,  although  the 
time  within  which  they  were  directed  to  sell  had  passed. 
{Wild  "v.  Bergen,  16  Hun,  127.)  The  court  will  determine 
the  issue  presented  in  this  action  and  decide  as  to  the  validity 
of  this  title,  without  requiring  the  heirs  of  Henry  Mott  or  the 
heirs  of  William  Underbill  either  to  be  brought  into  this  suit 
or  to  be  made  parties  to  a  distinct  action.  {Jenkins  v.  Fahey, 
73  N.  Y.  355 ;  Taggart  v.  Mooney,  53  id.  233 ;  Kinnier  v. 
Rogers,  42  id.  531 ;  Chittenden  v.  Fairchild,  41  id.  289 ; 
Grady  v.  Ward,  20  Barb.  545 ;  Jarvis  v.  Baioock,  5  id.  139 ; 
Skinner  v.  Quinn,  43  N".  Y.  99 ;  Ackerman  v.  Gorton,  69  id. 
63.)  The  Court  of  Appeals  should  pass  upon  the  preliminary 
objections  of  the  appellant.  {Roome  v.  Phillips,  27  N.  Y.  357.) 
A  delivery  need  not  be  absolute,  it  may  be  conditional.  {Hunter 
V.  Hunter,  17  Barb.  25-82 ;  Notfheck  v.  Wilkes,  4  Abb.  315 : 
Hathaway  v.  Payne,  34  N.  Y.  92 ;  25  Wend.  43 ;  Gerard's  Titles 
[2d ed.],  516, 518 ;  Wcyrrdl  v.  Munn,  1  Seld.  229 ;  Fish&r  v.  HaU, 
41  N.  Y.  417 ;  Dietz  v.  Farrish,  44  J.  &  S.  190 ;  Sonnerlye  v. 
Arden,  1  Johns.  Ch.  240 ;  Scrugham  v.  Wood,  15  Wend.  546  ; 
16  Barb.  264 ;  Ruslvn  v.  Shield,  11  Ga.  636 ;  Tool&y  v.  iWftJfo, 

2  Hill,  641 ;  WheeLvyright  v.  Same,  2  Mass.  447;  Jackson  v. 
CaUvn,  8  Johns.  120;  Bouvier's  Law  Die,  title  Escrow.)     A 
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delivery  of  a  deed  by  a  grantor  in  escrow,  to  be  delivered  on  the 
death  of  the  grantor,  is  good.  (34  N.  Y.  92.)  This  is  one  of  the 
eases  where  an  administrator,  with  the  will  annexed,  succeeds  to 
the  power  of  sale  given  to  the  executors  by  the  will.  (2  R.  S.  72, 
§  22.)  The  provisions  of  the  wills  affected  an  equitable  conver- 
sion of  the  real  estate  into  personalty  at  the  time  the  wills  took 
effect.  {Horton  v.  McCoy,  47  N.  Y.21 ;  Bogartv.  Wertell,  4 
Hill,  492;  2  Story's  Eq.  Jur.  790,  §§  115,  116.)  Where  a 
testator  directs  something  to  be  done  by  his  executors  which  is 
imperative,  or  which  is  not  clearly  a  personal  trust  or  confidence, 
and  which  is  legitimately  connected  with  his  duties  as  executor, 
it  can  be  exercised  by  an  administrator,  even  if  it  does  relate 
to  real  estate.  {De  Peyster  v.  Clendening,  8  Paige,  296 ; 
Bam  V.  Mattersen,  54  N.  Y.  663;  Bvngham  v.  Jones^  25 
Hun,  6.)  The  court  will  not  allow  any  trust  or  power  in  trust 
to  fail  through  the  lack  of  a  person  to  administer  or  execute  it. 
{De  Peyster  v.  Clmdening,  8  Paige,  296-311 ;  1  K  S.  730, 
§§  70,  71 ;  KingY.  DonneUy,  6  Paige,  46 ;  5  Wend.  224;  2  R. 
S.  72 ;  Boorne  v.  PhiUips,  27  N.  Y.  357,  4  Paige,  345,  353.) 

Finch,  J.  The  validity  of  the  title  tendered  to  the  purchaser 
in  performance  of  the  contract  of  sale  depends,  primarily,  upon 
the  construction  of  the  will  of  Henry  Mott,  and  those,  respect- 
ively, of  his  three  daughters.  As  to  that  of  the  father  it  is 
objected  that  the  power  of  appointment  by  will,  conferred 
upon  such  of  them  as  should  die  unmarried  and  without 
issue,  did  not  extend  to  and  embrace  the  fee  of  any  of  his  real 
estate.  It  had  that  effect  or  none.  The  daughters  had  each 
a  life  estate  under  a  trust  vested  in  the  executors.  Upon  their 
deaths,  or  that  of  any  one  of  them,  the  remainder  in  fee  was 
left  for  ultimate  disposition.  An  appointment  by  will  could 
not  relate  to  their  life  estates,  for  those  would  be  ended  by  the 
same  fact  which  made  the  appointment  operative  and  at  the 
same  moment  of  time.  The  power,  therefore,  must  naturally 
be  a  power  in  gross,  and  relate  not  to  the  life  estate,  but  to  the 
remainder  in  fee ;  and  that  it  did  so  is  evident  from  the  three 
provisions  ^which  contemplate  the  death  of  the  daughters. 
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Those  are  adapted  to  three  emergencies,  viz. :  (1)  the  death  of 
a  daughter  married  and  leaving  issue  and  a  husband  surviving ; 
(2)  the  death  of  a  daughter  immarried  and  Mdthout  issue ;  (8) 
and,  in  the  latter  event,  her  death,  without  exercising  the  povirer 
of  appointment.  In  the  first  event  the  executors  were  to 
stand  seized  for  the  use  and  benefit  of  the  issue  ;  in  the  second, 
for  the  purposes  which  the  daughter  should  by  will  appoint ; 
and  in  the  third,  for  the  use  and  benefit  of  such  daughter's 
next  of  kin.  In  each  event  the  trust  in  the  executors  would  be 
purely  passive,  and  the  remainder  vest  in  the  beneficiaries. 
The  criticism  upon  this  construction  is  founded  upon  the  words 
''  upon  such  trust  and  for  such  purposes  as  she  shall  or  may 
appoint  by  her  last  will  and  testament."  It  is  quite  evident 
that  the  phrase  "  upon  such  trust "  means  not  a  trust  to  be 
created  by  the  daughter  and  so  limiting  her  power  of  disposition, 
but  relates  to  the  trust  in  the  executors  ;  the  same  tnist  twice 
before  mentioned  and  once  afterward  ;  in  each  instance  held 
for  different  beneficiaries  ;  and  in  the  second  of  the  three  con- 
tingencies, for  such  purposes  as  the  appointee  should  provide. 
The  slight  change  of  phrase  from  "  upon  trust "  to  "  upon  such 
trust "  cannot  be  held  to  import  the  wide  difference  of  intention 
asserted.  No  trust  to  be  created  by  the  will  of  Esther  is  fore- 
shadowed or  indicated  by  any  apparent  intention  of  the  testator. 
If  she  sought  to  make  one,  it  could  not  introduce  a  third  life 
estate  before  the  vesting  of  the  fee,  and  it  is  diflScult  to  see  any 
useful  purpose  operating  upon  the  testator  to  induce  such  a 
limitation.  It  seems  to  us  quite  plain  that  he  meant  for  each 
of  his  daughters  very  nearly  an  estate  in  fee,  by  giving  them 
not  only  an  estate  for  life,  but  a  power  of  disposition  by  will 
in  case  of  their  remaining  unmarried;  and  a  limitation  con- 
fining that  power  to  the  creation  of  some  trust,  not  defined,  not 
intimated,  left  wholly  at  large,  has  no  reason  to  support  it,  and 
is  not  forced  upon  us  by  the  language  of  the  will.  The 
inquiry  why  the  testator  forfeited  only  the  income  of  the 
married  daughter  in  case  she  paid  any  of  her  husband's  debts 
does  not  affect  our  conclusion.  The  obvious  answer  to  the 
suggestion  is  that  she  Tiad  only  that  to  be  forfeited  which 
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oould  be  supposed  to  influence  or  affect  her  action.  To  strike 
instead  at  her  powep  of  appointment  would  have  been  not  only 
ineffectual  as  a  restraint,  but  would  have  pushed  the  consequences 
beyond  her  death.  v 

It  is  next  objected  that  the  will  of  the  unmarried  daughter 
Esther,  who  died  before  her  sisters,  was  not  a  valid  execution 
by  her  of  the  power  of  appointment  as  to  one-third  of  the 
estate.  But  the*  statute  provides  that  lands  embraced  in  a 
power  to  devise  pass  by  a  will  which  purports  to  convey  tl^e 
whole  real  property  of  the  testator,  unless  a  contrary  intention 
is  manifested.  Esther's  will  directs  the  payment  of  debts  and 
funeral  expenses,  and  then  gives  to  her  sisters  all  the  rest, 
residue  and  remainder  of  her  estate,  both  real  and  personal,  of 
every  nature  whatsoever  and  wheresoever.  (1  R,  S.  737, 
§  126.)  The  language  is  broad  and  brings  the  case  clearly 
within  the  rule  prescribed  by  the  statute. 

But  it  is  further  said  that  the  disposition  by^Esther's  will  is 
invalid  because  it  suspends  the  absolute  power  of  alienation 
beyond  the  permitted  lives;  that  the  computation  must  run 
from  the  creation  of  the  power  in  the  will  of  her  father ;  and 
so  there  is  an  estate  for  life  in  Esther ;  then  a  devise  to  tlie  two 
sisters,  Eliza  and  Maria;  then  one  to  the  survivor  of  the  two ; 
and  lastly  one  to  the  heirs,  executors,  administrators  and 
assigns  of  such  survivor.  The  last  alleged  limitation  is  very 
certainly  not  such.  It  is  intended  merely  to  characterize  as  a 
fee  or  absolute  estate  in  the  land  or  its  proceeds,  if  converted, 
the  interest  vested  in  the  survivor.  The  devise  to  Esther 
herself  must  be  counted  as  one  life.  Then  the  estate  passes  to 
Eliza  and  Maria,  but  they  take  as  tenants  in  common  and  not  as 
joint  tenants.  (1  E.  S.  727,  §  44 ;  Purdy  v.  Bayt,  June,  1883*) 
Each  became  the  owner  of  an  undivided  h^f  of  Esther's 
one-third,  and  would  have  owned  such  one-sixth  absolutely  but 
for  the  further  limitation  to  the  survivor.  That,  it  is  argued, 
adds  a  second  life.  But  it  is  a  fee  limited  upon  a  fee,  which 
may  lawfully  be  done,  where  the  contingency,  if  it  should 
occur,  must  happen  within  two  lives.     (1  K.  S.  724,  §  24.) 

AnU,  p.  446. 
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The  fee  given  to  the  one  who  shall  first  die  is  defeasible  by 
such  death,  and  thereupon  the  entire  absolute  estate  vested, 
and  could  be  aliened  after  two  lives,  at  most.  But  the  suspen- 
sion did  not  exceed  the  life  of  Esther.  Her  sisters  took  legal 
estates  in  her  one-third  since  the  trust  in  her  father's  executors, 
after  her  death,  was  passive,  and  did  not  prevent  the  vesting 
of  the  entire  title.  While  each  held  her  fee  in  one-sixth 
defeasible  upon  a  contingency,  and  each  had  a  contingent 
remainder  in  the  one-sixth  of  the  other,  these  estates  were 
alienable,  and  the  deed  of  the  two  sisters,  immediately  upon 
Esther's  death,  would  have  conveyed  an  absolute  fee  in 
possession. 

These  are  all  the  objections  affecting  the  Broiadway  property 
by  itself,  but  others  are  taken  to  the  validity  of  the  title  to  the 
property  on  Thirty-fourth  street,  and  to  the  power  to  make 
any  conveyance  of  any  of  the  property  by  reason  of  the  death 
of  the  sole  surviving  executor  of  the  sisters  pending  the  present 
litigation. 

The  property  on  Thirty-fourth  street  was  purchased  by  and 
conveyed  to  Eliza  and  Maria,  who  owned  it  as  tenants  in  com- 
mon. Eliza  died  after  Esther  but  before  Maria.  By  her  will 
she  gave  to  her  executors  a  power  of  sale  to  be  exercised  dur- 
ing the  life  of  the  latter  with  her  concurrence.  The  will  then 
proceeds :  ^'  and  on  the  death  of  my  said  sister  Maria,  or  as 
soon  afterward  as  they  may  think  advisable,  taking  into  view 
the  condition  of  the  country,  and  the  probable  increase  in  the 
value  of  the  property,  and  within  three  years  Jrom  the  proof  of 
this  will,  I  authorize,  empower  and  direct  them  to  convert 
into  money  all  my  real  and  personal  estate,  which  conversion 
shall  be  treated  in  law  as  if  it  had  happened  at  the  time  of  my 
sister's  decease."  Maria  lived  more  than  three  years  after  the 
probate  of  Eliza's  will  and  no  sale  was  made  until  after  her 
death,  and  about  twelve  years  after  the  probate  of  Eliza's  will ; 
and  that  was  the  sale  to  these  defendants.  It  is  now  said  that 
the  power  of  sale  could  only  be  exercised  within  the  three 
years,  and  that  the  deed  of  the  executors  tendered  long  after 
that  period  was  invalid.     But  the  testatrix  added  to  her  au> 
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thority  a  command.  She  not  only  empowered  her  executors 
to  sell,  but  directed  them  to  do  so.  The  purposes  of  the  will 
required  such  sale,  and  the  power  was  imperative.  (1  R.  S. 
734,  §  96.) 

The  neglect  or  misconduct  of  executors  ought  not  to  defeat 
the  purposes  of  the  testator,  or  destroy  the  rights  which  depend 
upon  their  proper  performance  of  duty.  We  are  not  justified 
in  supposing  that  any  such  result  was  within  the  contempla- 
tion of  Eliza,  and  should,  therefore,  read  the  provision  for  a 
sale  within  three  years  as  not  limiting  the  authority,  but  quali- 
fying the  command.  The  meaning  is,  I  "  authorize"  you  to 
sell,  and  I  '^  direct "  you  to  do  so  within  three  years  after  pro- 
bate. It  was  an  injunction  to  promptness  in  the  exercise  of 
the  authority.  Neglect  to  obey  the  command  did  not  destroy 
the  authority  conferred.  Nothing  in  the  frame  of  the  will 
indicates  an  intention  to  narrow  or  hamper  the  power  to  sell, 
but  on  the  contrary  the  very  provision  as  to  time  indicates  a 
purpose  to  have  the  power  exercised,  and  that  promptly  and 
without  delay.  Any  other  construction  would  force  us  to  say 
that  the  power  was  not  imperative,  and  that  the  testatrix  in- 
tended to  make  the  whole  purpose  and  plan  of  her  disposition 
contingent  upon  the  discretion  of  her  executors  in  selling  or 
not  selling  within  three  years. 

During  the  life  of  Maria,  her  assent  was  essential  to  a  law- 
ful sale.  While  she  lived  her  interest  and  welfare  was  the  para- 
mount consideration.  She  lived  longer  than  the  three  years 
and  it  must  be  presumed  withheld  her  assent  to  a  sale.  The 
executors,  therefore,  could  not  literally  obey  the  direction  of 
the  will,  and  were  not  even  blamable  for  the  delay.  Probably, 
just  that  emergency  was  not  expected,  but  whether  anticipated 
or  not,  the  power  of  sale  was  and  was  intended  to  be  impera- 
tive, and  was  not  limited  by  the  injunction  as  to  time  which 
qualified  the  command. 

The  remaining  difficulty  suggested  by  the  appellant  is  one 
which  has  arisen  since  the  commencement  of  the  litigation  and 
hpon  which  we  pass  out  of  deference  to  the  serious  interests 
involved.    It  is  conceded  that  since  the  tender  of  the  d^eds  by 
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the  sole  surviving  executor  and  the  judgment  of  the  Special 
Term  pronouncing  them  sufficient,  and  its  affirmance  by  the 
Gteneral  Term,  the  executor  has  died  ;  that,  thereafter,  Henry 
A.  Mott  was  duly  appointed  administrator  with  the  will  an- 
nexed of  the  estates  both  of  Eliza  and  Maria ;  and  that  the 
action  has  been  revived  in  the  name  of  such  administrator. 
The  questions  thus  raised  are  whether  the  deeds  executed  by 
the  deceased  executor  in  his  life-time  and  tendered  to  the  pur^ 
chaser  can  be  now  delivered,  or  be  treated  as  delivered  with  the 
effect  of  passing  the  title ;  if  not,  whether  the  administrator 
with  the  will  annexed  can  make  the  conveyance ;  or  whether 
a  trustee  must  be  appointed  by  the  Supreme  Court  for  the  pur- 
pose of  an  effective  deed. 

It  is  argued  that  the  tender  by  the  executor  amounted  to 
a  conditional  delivery  of  the  deed  ;  that  the  refusal  to  accept 
put  solely  upon  the  ground  of  doubt  about  the  title,  amounted 
to  an  acceptance  upon  condition  that  the  title  should  be  ad- 
judged good  ;  and  that  the  decision  of  the  Special  Term  per- 
formed the  condition.  We  are  not  able  to  go  so  far  as  that. 
There  was  a  tender  but  no  delivery,  for  a  delivery  which  vests 
title  implies  an  acceptance,  and  here  there  was  a  refusal.  We 
can  say  that  a  good  title  was  offered  but  not  that  the  deed  was 
delivered.  A  delivery  now,  after  the  death  of  the  executor, 
would  be  ineffectual. 

But  we  are  of  opinion  that  the  administrator  with  the  will 
annexed  has  authority  to  make  the  necessary  deed.  The  ques- 
tion has  been  left  by  the  disagreement  of  the  courts  in  some 
uncertainty  which  should  be  dispelled  so  far  as  it  is  possible 
to  do  so.  The  statute  provides  that  administrators  with  the 
will  annexed  '^  shall  have  the  same  rights  and  powers  and  be 
subject  to  the  same  duties  as  if  they  had  been  named  execu- 
tors in  such  will."  (2  R.  S.  72,  §  22.)  In  construing  this 
statute  great  differences  of  opinion  have  arisen.  {De  Peyster 
V.  Clendinmg^  8  Paige,  296 ;  Conklin  v.  EgerUm^  21  Wend* 
430  ;  25  id.  224 ;  Ro(yrM  v.  PhUips,  27  K  T.  357  ;  Bain  v. 
MaMeaon^  54  id.  663 ;  Bingham  v.  JoneSy  25  Hun,  6.)     The 
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debate  has  turned  mainly  upon  the  inquiry  what  were  the 
distinctive  duties  of  an  executor  as  such,  and  when  they  were 
to  be  regarded  as  not  appertaining  to  his  office,  but  as  personal 
to  the  trustee.  Where  the  will  gives  a  power  to  the  donee  in 
a  capacity  distinctively  different  from  his  duties  as  executor,  so 
that  as  to  such  duties  he  is  to  be  regarded  wholly  as  trustee 
and  not  at  all  as  executor ;  and  wher^  the  power  granted  or  the 
duty  involved  imply  a  personal  confidence  reposed  in  the  in- 
dividual over  and  above  and  beyond  that  which  is  ordinarily 
implied  by  the  selection  of  an  executor,  there  is  no  room  for 
doubt  or  dispute.  In  such  case  the  power  and  duty  are  not 
those  of  executors,  virtute  officii^  and  do  not  pass  to  the  ad- 
ministrator with  the  will  annexed.  But  outside  of  such  cases 
the  instances  .are  numerous  in  which  by  the  operation  of  a 
power  in  trust  authority  over  the  real  estate  is  given  to  the 
executor  as  such  and  the  better  to  enable  him  to  perform  the 
requirements  of  the  will.  It  will  not  do  to  say,  in  the  present 
state  of  the  law,  that  whenever  a  trust  or  trust  power  is  con- 
ferred upon  executors,  relating  to  real  estate,  some  personal 
confidence  distinct  from  that  reposed  in  executors  is  implied. 
An  executor  is  always  a  trustee  of  the  personal  estate  for 
those  interested  under  the  will.  We  have  recently  so  decided 
where  the  trust  character  could  only  be  derived  from  the  office 
and  its  relation  to  rights  claimed  through  it.  ( Wager  v. 
Wager^  89  N.  Y.  161.)  And  we  have  held,  also,  that,  where 
a  will  devised  and  bequeathed  to  the  executors  the  residue  of 
real  rfnd  personal  estate,  in  trust,  to  sell  and  convert  the  same, 
to  divide  the  balance  into  shares,  to  invest  it  in  bond  and 
mortgage,  and  to  pay  over  the  income  for  a  time  and  finally 
the  principal,  the  proceeds  of  the  land  sold  became  legal  assets 
in  the  hands  of  the  executor,  for  which  he  was  liable  officially, 
and  for  which  his  sureties  were  responsible ;  and  that  an  ob- 
jection that  he  held  the  proceeds  as  trustee,  and  not  as  execu- 
tor, and  could  only  be  made  accountable  in  equity,  was  not 
well  taken,  {Hood  v.  Hoody  85  N.  T.  571.)  We  have  no 
doubt,  therefore,  that  where  a  power  of  sale  is  given  to  execu- 
tors for  the  purpose  of  paying  debts  and  legacies,  or  either,  and 
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especially  where  there  is  an  equitable  conversion  of  land  into 
money  for  the  purpose  of  such  payment  and  for  distribution, 
and  the  power  of  sale  is  imperative  and  does  not  grow  out  of 
a  personal  discretion  confided  to  the  individual,  such  power 
belongs  to  the  office  of  executor,  and  under  the  statute,  passes 
to  and  may  be  exercised  by  the  administrator  with  the  will 
annexed.  That  is  the  case  before  us,  and  the  deed  of  the  ad- 
ministrator with  the  will  annexed  will  be  as  effectual  as  would 
have  been  that  of  the  executor  if  he  had  survived. 

We  have  given  no  attention  to  the  questions  relating  to  the 
possible  interest  of  the  heirs  of  Underhill,  since  a  release  from 
them  was  tendered  upon  the  trial  and  must  accompany  the 
delivery  of  the  administrator's  deed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  Toek,  Bespondent,  v. 

Edward  Hovey,  Appellant. 


In  the  absence  of  exceptions  on  a  criminal  trial  tills  coartthas  no  power  to 
review  tbe  case  upon  the  facts. 

The  provision  of  the  Code  of  Criminal  Procedure  (§  537),  as  amended  in 
92    554i  1882  (Chap.  860,  Laws  of  1882),  providing  that  "  the  appellate  court  maj 

^^°      ^*l  order  a  new  trial  if  it  be  satisfied  that  the  verdict  against  the  prisoner 

was  against  the  weight  of  evidence  or  against  law,  or  that  justice 
required  a  new  trial  whether  any  exceptions  shall  have  been  tAen  or 
not,'*  applies  only  to  appeals  to  the  Supreme  Court. 

An  exception  to  a  charge  taken  after  a  criminal  trial  has  terminated  does 
not  present  any  question  for  the  consideration  of  an  appellate  court. 

Where,  therefore,  after  a  criminal  trial,  and  when  the  prisoner  was  before 
the  court  for  sentence,  his  counsel  moved  for  a  new  trial  for  an  alleged 
error  in  the  charge,  and  upon  denial  of  the  motion  took  an  exception, 
held^  that  no  question  was  thereby  presented  here  for  review. 

It  seems  that  where,  upon  such  a  trial,  upon  objection  of  the  prisoner,  his 
wife,  who  was  an  eye-witness  to  the  transaction  in  question,  is  excluded 
as  a  witness,  the  jury  has  a  right  to  infer  that  her  evidence  would  not 
have  been  favorable  to  him,  and  a  submission  of  that  question  to  them  is 

not  error. 

(Argued  April  80,  1888;  decided  June  5,  1883.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  March  22, 1883,  which  affirmed  a  judgment  of  the  Court 
of  Gteneral  Sessions  in  and  for  the  city  and  county  of  New 
York,  entered  upon  a  verdict  convicting  defendant  of  the  crime 
of  murder  in  the  first  degree.   (Reported  below,  29  Hun,  382.) 

The  facts  material  to  the  questions  discussed  are  stated  in 
the  opinion. 

William  F.  Kintzmg  for  appellant.  The  court  erred  in 
charging  that  the  failure  of  the  prisoner  to  call  his  wife  as  a 
witness  was  a  circumstance  for  the  jury  to  consider.  {  Wilkie 
V.  People,  53  N.  T.  526 ;  1  Hale's  P.  C.  301 ;  1  Greenleaf  on 
Evidence  [13th  ed.],  §§  334r-343  and  note ;  IlougJUon  v.  People, 
24  Hun,  501 ;  22  Alb.  L.  J.  81 ;  People  v.  Brigga,  60  How. 
Pr.  17 ;  1  Starkie  on  Ev.,  §  24 ;  2  id.  [6th  Am.  ed.]  685 ;  1 
Phillips  on  Ev.  172;  1  id.  [Cowan  &  HilPs  Note]  459-^ 
460 ;  3  Blackstone's  Com.  371 ;  People  v.  Oardon,  33  N. 
Y.  501 ;  People  v.  Dyle,  21  id.  578 ;  People  v.  Mo  Whorter,  4 
Barb.  438 ;  People  v.  Bodi/ne,  1  Denio,  281 ;  People  v.  Armahy, 
53  N.  Y.  475;  People  v.  Kennedy,  39  id.  254;  PeopU  v. 
Tweed,  5  Hun,  388 ;  Brooks  v.  Steen,  6  id.  517 ;  Bleeker  v.  John- 
son, 69  N.  Y.  313 ;  Laws  of  1869,  chap.  678 ;  Ruloff  v.  People, 
45  N.  Y.  213.)  The  court  erred  in  permitting  the  prosecuting 
officer,  upon  the  cross-examination  of  the  defendant,  to  ask  him 
how  often  he  had  been  in  prison  and  for  what.  (Laws  of  1869, 
chap.  678;  Brandon  v.  People,  42  N.  Y.  265;  Connors  v. 
People,  50  id.  240 ;  People  v.  Casey,  72  id.  392 ;  Perry  v. 
People,  86  id.  353;  MoQloinv,  People,  91  id.  291 ;  Newcomh 
V.  Griswold,  24  id.  298 ;  1  Greenleaf  on  Ev.,  §  457 ;  King  v. 
Inhabitants  of  Castell  Careinion,  8  East,  77 ;  People  v.  Her- 
rich,  13  Johns.  82 ;  HUts  v.  Calvin^  14  id.  182 ;  Jackson  v. 
Oshom,  2  Wend.  555 ;  1  Greenleaf  on  Ev.,  §§  457, 460, 461, 463 ; 
1  Taylor  on  Ev.  292;  1  Phillips  on  Ev.  291  [Cowan  &  Hm's 
Note],  530,  p.  766 ;  WarreU  v.  Pwrmdee,  1  N.  Y.  519 ;  People 
V.  WHey,  3  Hill,  194-214 ;  Gomm.  v.  Kinnison,  4  Mass.  646  ; 
State  V.  ZeUer,  2  Halstead,  220  ;    West  v.  State,  2  Zab.  212 ; 
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Davis  V.  StaUy  17  Ala.  416 ;  Com.  v.  Tkornpsoriy  Thatcher's 
Orim.  Cas.  28 ;  U,  S.  v.  Oilh&irt^  2  Sumner,  19 ;  Queen?  8  Case, 
2  B.  &  B.  293 ;  Lee  v.  Chadry,  3  Keyes,  225 ;  Orapo  v.  People^  16 
Hun,  272 ;  PeapU  v.  Crapo,  76  N.  Y.  785 ;  2  Phillip  on  Ev.  943 
[5th  Am.  ed.];  People  v.  Oay^  7  N.  T.  378 ;  People  v.  Genungfy 
11  Wend.  19 ;  Parkhurst  v.  Zouton,  2  Swanst.  216 ;  Jackson 
V.  O^om,  2  Wend.  555 ;  People  v.  Browuy  72  N.  Y.  571 ;  8 
Hun,  562.)  A  verdict  of  guilty  of  murder  in  the  first  degree 
upon  the  evidence  was  erroneous.  (Laws  of  1873,  chap.  644, 
p.  1014;  Laws  of  1862,  chap.  197,  p.  369;  Fitzgerald  v. 
People,  37  N.  Y.  413 ;  People  v.  Cla/rk,  7  id.  385 ;  Kennedy 
V.  People,  37  id.  245;  SvUivan  v.  People,  1  Park.  Or. 
347 ;  People  v.  Johnsmi,  id.  291 ;  Wilson  v.  People,  4  Park. 
Cr.  305;  Lowenburg  v.  People,  5  id.  444;  Walters  v. 
People,  6  id.  15 ;  O^Brien  v.  People,  48  Barb.  274 ;  LaTmer- 
gan  v.  People,  6  Park.  Cr.  209 ;  People  v.  ^t^^^m,  1  Parker ; 
P<3c^;?;6  V.  jEkd>cA,  13  Wend.  159 ;  People  v.  WhiU,  24  id.  524.) 
A  new  trial  will  be  granted  where  error  appears,  except  where 
by  no  possibility  the  error  could  have  produced  injury.  {Stokes 
V.  People,  53  N.  Y.  165;  Coleman  v.  People,  58  id.  561 ; 
People  V.  Wiley,  3  Hill,  194 ;  WorraU  v.  PoArmdee,  1  N.  Y. 
519 ;    Vamdervoorst  v.  Oould,  36  id.  639.) 

John  Vincent,  assistant  district  attorney,  for  respondent. 
The  proof  and  surrounding  circumstances  were  sufficient  to 
Uphold  the  finding  of  the  jury  as  to  the  premeditation  and 
deliberation.  (Leighton  v.  People,  10  Abb.  N.  0.  261 ;  Sin- 
dramy.  People,  88  N.  Y.  196  ;  People  v.  Majone,  91  id.  211.) 
The  defendant  having  put  himself  upon  the  stand,  he  placed 
himself  in  the  same  position  as  any  other  witness,  subject  to 
the  same  rules.  {People  v.  Crapo,  76  N.  Y.  288 ;  Brandon  v. 
People,  42  id.  265 ;  Connors  v.  People,  50  id.  240 ;  Code  of 
Civ.  Pro.,  §  832.)  The  wife  was  competent  as  a  witness  if  the 
prisoner  chose  to  call  her.  {People  v.  Ho'iighton,  28  Hun,  501; 
Gordon  v.  Pe(yple,  33  N.  Y.  516  ;  Laws  of  1876,  chap.  182, 

§2.) 
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BuGSB,  Oh.  J.  The  defendant  was  convicted  in  the  Court 
of  General  Sessions  in  the  county  of  New  York,  of  murder  in 
the  first  degree,  for  killing  one  Fanny  Vermilyea,  on  the  26th 
day  of  April,  1882.  It  is  not  denied  that  the  deceased  met  her 
death  at  the  hands  of  the  defendant,  but  it  was  attempted  to 
be  shown  on  his  behalf  that  the  killing  was  accidentdil  and  un- 
premeditated. 

No  exceptions  were  taken  upon  the  trial  by  the  defendant 
either  to  the  rulings  of  the  court  in  the  admission  or  exclusion 
of  evidence,  or  to  the  various  propositions  contained  in  the 
charge  to  the  jury. 

It  is  claimed  by  the  appellant  that,  by  virtue  of  section  627 
of  the  Code  of  Criminal  Procedure,  this  court  has  the  power 
to  review  the  case  upon  the  facts,  and  if,  upon  such  review,  it 
finds  that  the  verdict  was  either  against  the  weight  of  evidence 
or  against  law,  or  that  justice  requires  a  new  trial,  such  trial 
should  be  directed  although  no  exceptions  were  taken  in  the 
court  below. 

We  are  of  the  opinion  that  this  section  does  not  apply  to 
appeals  to  this  court. 

It  is  contained  in  chapter  1  of  title  11  of  the  Code,  which 
embraces  seventeen  sections,  some  of  which  treat  exclusively  of 
appeals  to  the  Supreme  Court,  and  others  of  appeals  to  this 
court,while  still  others  apply  indiscriminately  to  appeals  to  both. 

Section  527  is  entitled  "  Stay  of  proceedings  on  appeal  to 
Supreme  Court  from  judgment  of  conviction,  new  trial*  when 
granted,"  and  contains  not  only  the  provision  in  question,  but 
also  others  made  applicable  to  the  Supreme  Court  alone. 

Section  528,  immediately  following,  is  entitled  "  Stay  upon 
appeal  to  Court  of  Appeals  from  judgment  of  Supreme  Court 
affirming  judgment  of  conviction."  It  refers  exclusively  to 
appeals  to  this  court  and  contains  no  provision  for  a  review  by 
us  of  the  case  upon  the  evidence. 

Section  527  is  nowhere  made  expressly  applicable  to  this 
court  and  the  provision  for  a  review  upon  the  facts  being  con- 
fined to  that  section^  and  omitted  from  the  section  expressly 
treating  of  appeals  to  this  court,  forbid  the  inference  that  it 
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was  intended  to  be  applicable  to  the  Court  of  Appeals.  {In 
the  Matter  of  Eoss^  87  N.  Y.  518.)  This  construction  also 
accords  with  the  general  theory  of  the  law  as  to  the  powers  and 
duties  of  the  various  courts,  and  assigns  to  each  the  determina- 
tion of  those  questions  for  the  consideration  of  which  it  was 
especiall];^  organized  and  adapted.  The  review  of  questions  of 
fact  arising  upon  conflicting  evidence  is  beyond  the  general 
powers  of  this  court,  and  the  consideration  of  such  questions  can 
only  be  entertained  either  in  civil  or  criminal  cases  by  force 
of  express  provision  of  law  requiring  it.  {In  the  Matter  of 
HosSy  supra,) 

The  general  object  and  design  of  the  Code  of  Criminal  Pro- 
cedure was  to  collect  the  various  statutes  relating  to  the  sub- 
ject and  to  furnish  a  uniform,  harmonious  and  comprehensive 
system  of  criminal  practice,  to  apply  to  and  govern  all  criminal 
proceedings  thereafter  instituted  in  any  of  the  courts  of  the 
State.     (§  962,  Code  of  Criminal  Procedure.) 

We  should  have  been  more  reluctant  in  arriving  at  the  con- 
clusion that  we  had  no  power  to  review  the  facts  in  a  criminal 
case  if  a  perusal  of  the  evidence  given  upon  this  trial  had  left 
any  doubt  in  our  minds  as  to  the  justice  of  the  result  attained  in 
the  courts  below. 

That  evidence  tended  to  prove  a  homicide  committed  under 
circumstances  showing  a  wanton  disregard  of  the  sanctity  of 
human  life  and  the  obligations  of  care  and  protection,  which,  as 
mastei*  of  a  household,  the  defendant  owed  to  those  belonging 
to  his  familv  circle. 

The  evidence  tended  to  show  that  he  was  a  person  of  idle 
and  dissolute  habits,  and  regardless  of  the  feelings  or  interests 
of  others.  On  the  day  of  the  homicide  he  visited  the  rooms 
occupied  by  himself  and  family  at  about  noon  and  requested 
his  wife  to  wash  his  feet.  The  wife,  who  was  then  in  attend- 
ance  upon  her  child  lying  dangerously  sick  in  the  room, 
neglected  to  comply  with  this  request,  and  the  deceased,  who 
was  present,  remarked  to  the  defendant  that  he  ought  to  have 
more  thought  for  his  dying  baby.  The  defendant  replied  to 
this  remark  with  some  profanity  and  with  apparent  anger. 
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He  Boon  thereafter  left  the  house,  and  havmg  pledged  his 
ooat  to  purchase  a  pistol,  loaded  it  and  returned  to  the  house 
where  the  deceased  was  employed  in  her  work.  Soon  after 
entering  the  room  where  the  deceased  and  his  wife  were  sitting 
he  fatally  shot  the  deceased  with  the  pistol  he  had  just  pur- 
chased and  loaded,  and  then  tried  to  conceal  himself  under 
the  bed. 

The  conduct  of  the  defendant  inmiediately  after  the  shoot- 
ing was  marked  with  great  levity  and  indifference  and  his  con- 
versation immediately  thereafter  indicated  that  the  act  of  shoot- 
ing was  intentional  and  premeditated.  We  cannot  doubt  that 
the  jury  arrived  at  a  correct  result  upon  the  evidence  and  we 
feel  no  disposition  to  interfere  with  their  verdict. 

We  have  not  omitted  to  observe  that  a  week  after  the  trial, 
when  tlie  defendant  was  brought  before  the  court  for  sentence, 
his  counsel  moved  for  a  new  trial  upon  the  evidence,  and  for 
an  alleged  error  in  the  charge  to  the  jury,  and  upon  the  re- 
fusal of  the  court  to  grant  a  new  trial  took  an  exception  to 
such  refusal. 

An  exception  to  a  charge  taken  after  the  trial  had  termi- 
nated and  where,  if  erroneous,  the  jury  could  not  have  been  in- 
structed to  disregard  the  erroneous  instructions,  does  not 
present  any  question  of  law  for  the  consideration  of  an  appel- 
late court.  {Matthews  v.  Meyberg^  63  N.  Y.  656.)  Even  if 
this  exception  had  been  taken  at  the  proper  time  it  would  have 
been  unavailing  for  the  reason  that  we  think  the  charge  was 
unexceptionable. 

It  was  in  reference  to  the  testimony  of  the  prisoner's  wife, 
who,  when  offered  as  a  witness  on  the  part  of  the  prosecution, 
was  excluded,  on  the  objection  of  the  prisoner's  counsel.  The 
learned  judge,  in  charging  the  jury,  said : 

"  There  is  no  eve-witness  who  has  testified  to  the  occurrence, 
except  the  defendant.  The  people  claim,  however,  and  the 
uncontradicted  evidence  established  that  there  was  another  eye- 
witness to  this  occurrence,  namely,  the  wife  of  the  defendant. 
You  remember  when  the  wife  was  offered  as  a  witness  on  behalf 
of  the  people,  the  court  would  not  allow  her  to  be  examined  as 
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a  witness  against  her  husband,  for,  in  my  jadgment,  the  law 
does  not  permit  it,  but  while  that  is  so,  the  law  does  allow  the 
wife  to  be  a  witness  in  her  husband^s  behalf,  and  the  people 
claim  that  inasmuch  as  it  appeared  in  evidence  that  she  was  an 
eye-witness  to  the  occurrence,  accessible  to  the  defendant,  and 
the  defendant  allowed  by  the  law  to  call  her  as  his  witness, 
and  having  neglected  to  do  so,  that  that  is  a  circumstance  which 
the  jury  have  a  right  to  consider  on  coming  to  a  conclusion. 
And  the  people  claim,  moreover,  that  the  prisoner's  omission 
to  call  her  as  a  witness  under  the  above  circumstances  should  be 
taken  as  a  matter  of  evidence  against  him,  and  they  claim  that 
the  fair  presumption  is  that  if  she  was  called  her  testimony 
would  not  be  favorable  to  the  defendant." 

A  jury  would  have  the  right  to  infer  that  the  evidence  of  an 
eye-witness  to  a  transaction  would  not  be  favorable  to  a  party 
who  voluntarily  excluded  such  witness  from  testifying  in  the 
case.     {Gordon  v.  People,  33  N.  Y.  508.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Appellant,  v. 

Henbt  Boas,  Kespondent. 

The  provision  of  the  Code  of  Criminal  Procedure  (§  527)  providing  that 
"  the  appellate  court  may  order  a  new  trial  if  it  be  satisfied  that  the  ver- 
dict against  the  prisoner  was  against  the  weight  of  evidence,  *  *  • 
or  that  justice  requires/'  is  applicable  only  to  the  Supreme  Coart  and 
gives  that  court  a  discretioaaiy  power.  When  in  the  exercise  of  that 
discretion  it  refuses  or  grants  a  new  trial  its  determination  is  not  re- 
viewable here. 

Under  the  provision  of  said  Code  (§  519),  authorizing  an  appeal  to  this 
court  by  the  people  from  a  j  udgment  of  the  Qeneral  Term  reversing  a 
judgment  of  conviction,  such  an  appeal  brings  up  for  review  only  ques- 
tions of  law. 

In  determining  whether  the  reversal  was  solely  upon  questions  of  law,  the 
record  only  can  be  examined;  the  opinion  of  the  General  Term  foims 
no  part  thereof  and  may  not  be  looked  at. 
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Unless,  therefore,  the  order  of  the  Qeneral  Term  shows  that  the  Supreme 
Court  has  exercised  its  discretion  and  refused  a  new  trial  upon  the  facts 
and  granted  it  only  for  errors  of  law,  there  is  nothing  for  this  court  to 
review  on  appeal  to  it. 

(Argued  April  80,  1883  ;  decided  June  5, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  March  20,  18S3,  which  reversed  a  judgment  of  the 
Court  of  General  Sessions,  in  and  for  the  city  and  county  of 
New  York,  entered  upon  a  verdict  convicting  defendant  of  a 
violation  of  the  law  (Chap.  675,^Laws  of  1872)  making  it  felony 
for  an  inspector  of  election  to  willfully  exclude  the  vote  of  an 
elector,  lawfully  entitled  to  vote.  (Reported  below,  29  Hun, 
377.) 

The  material  facts  are  stated  in  the  opinion. 

John  Vincenty  assistant  district  attorney,  for  appellant. 
An  intentioual  and  conscious  act  is  all  that  was  required  to 
justify  the  verdict.  Willfully  means  intentionally,  and  is  dis- 
tinguished from  maliciously  in  not  implying  an  evil  mind. 
(2  Bouvier's  Law  Diet.  817 ;  L.  E.,  2  Cr.  Cas.  Res.  161 ;  Penal 
Code,  §§  78,  .224,  639,  718.)  The  facts  disclose  a  willful  intent 
to  defy  the  law.  (Election  Laws,  §  67 ;  LeigTUon  v.  People^  10  . 
Abb.  [N.  S.]  261;  Sindram  v.  People,  88  N.  Y.  396  ;  In  re 
Moloney  o^imonhy  Daniels,  J.)  The  inspector's  duties  were 
simply  ministerial.  {People  v.  Pedse^  30  Barb.  688.)  The 
testimony  of  the  witness  Ruckert  was  properly  admitted  as 
bearing  upon  the  question  of  intent.  {Mayer  v.  People,  80 
N.  Y.  36^373  ;•  Weyman  v.  People,  4  Hun,  511.)  The  re- 
corder in  his  charge  properly  defined  the  word  "  willful"  as 
meaning  a  felonious  or  malicious  act.  {People  v.  Hall,  90 
N.  Y.  498.) 

William  F.  Kintzmg  for  respondent.  The  court  erred  in 
refusing  to  advise  the  jury,  as  requested,  to  acquit  at  the  close 
of  the  testimony.  {Bennett  v.  People,  49  N.  Y.  137  ;  Laws  of 
1872,  chap.  675.)  The  law  makes  the  inspectors  the  judges  of 
the  qualifications  of  a  voter,  his  right  to  vote,  and  in  the  exer-. 
SioKBLS  —  Vol.  XLVIL       71 


562  The  Peoplb  t^.  Boas.  [June, 

.  Opinion  of  the  Goari,  per  Earl,  J. 

cise  of  their  deliberate  judgments  upon  that  question  they  caa- 
not  be  held  responsible,  either  civillj  or  criminally  without 
proof  of  malice.  (Bishop  on  Statutory  Crimes,  §  806 ;  Byrne 
V.  State,  12  Wis.  619 ;  StaU  v.  Daniels,  44  N".  H.  383  ;  State 
V.  McDonaldy  4  Earr.  [Del.]  565 ;  St(Ue  v.  Porter,  id.  656 ; 
Harman  v.  Tappenden,  1  East;  Jenkins  v.  Waldron,  11 
Johns.  114 ;  People  v.  Coon,  15  Wend.  227 ;  People  v.  Norton, 
7  Barb.  477 ;  King  v.  Ban*on,  3  Barn.  &  Adolph.  452 ;  1 
Russell  on  Crimes,  136  ;  1  Chitty's  Cr.  Law,  873 ;  Whart.  on 
Am.  Cr.  Law  [2d  ed.],  1732.)  To  do  an  act  "  willfully  "  in 
contemplation  of  law  is  to  do  it  "  maliciously,  criminally,  with 
knowledge  aforethought  and  wicked  design."  (Worcester's 
Diet. ;  Webster's  Diet. )  Testimony  as  to  the  defendant's  guilt, 
or  participation  in  the  commission  of  a  crime  wholly  uncon- 
nected with  that  for  which  he  is  put  on  trial,  cannot  be  admit- 
ted. (1  Roscoe's  Crim.  Ev.  [7th  ed.]  20,  21,  57,  92,  note ; 
Conn  V.  Call,  31  Pick.  215 ;  Dunn  v.  State,  2  Ark.  229 ; 
BotUyinly  v.  U,  S.,  1  Story,  135 ;  1  Leigh,  574 ;  Barbour's 
Crim.  Law  [2d  ed.],  395 ;  2  Russell  on  Crimes  [6th  ed.],  776; 
3  Greenleaf  s  Ev.  13 ;  Rex  v.  Farrmgton,  Russ.  &  Ryan,  207 ; 
Regina  v.  Phelps,  1  Moody,  263.) 

Earl,  J.  The  defendant  was  an  inspector  of  election  in  the 
city  of  New  York  at  the  election  held  in  the  fall  of  1881,  and 
he  was  subsequently  indicted  and  convicted  in  the  General 
Sessions  of  the  same  city  for  declining  to  receive  the  vote  of 
an  elector  at  that  election,  imder  section  67  of  chapter  675  of 
the  Laws  of  1872,  which  provides  that  "  every  inspector  of 
election  who  shall  willfully  exclude  any  vote  duly  tendered, 
knowing  that  the  person  offering  the  same  is  lawfully  entitled 
to  vote  at  such  election,^'  shall,  upon  conviction  thereof,  be  ad- 
judged guilty  of  a  felony  and  be  punished  by  imprisonment  in 
a  State  prison  for  not  more  than  two  years.  He  appealed 
from  the  judgment  against  him  to  the  General  Term  of  the 
Supreme  Court,  and  there  the  judgment  was  reversed  and  a 
new  trial  was  ordered.  The  General  Term  order  does  not  state 
upon  what  ground  or  for  what  reason  the  judgment  was  re- 
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vereed,  and  we  have  now  to  determine  whether  there  is  anj 
thing  before  ns  for  review  npon  this  appeal. 

This  court  is  strictly  an  appellate  court,  and  its  general  juris- 
diction is  confined  to  the  correction  of  errors  of  law  presented 
in  the  records  brought  before  it.  Unless  it  is  otherwise  spe- 
cially provided,  it  will  never  review  mere  questions  of  fact  de- 
pending upon  conflicting  evidence,  or  the  exercise  of  a  discre- 
tion confided  to  the  inferior  courts. 

Section  627  of  the  Code  of  Criminal  Procedure  provides 
that  "  the  appellate  court  may  order  a  new  trial  if  it  be  satisfied 
that  the  verdict  against  the  prisoner  was  against  the  weight  of 
evidence  or  against  law,  or  that  justice  requires  a  new  trial, 
whether  any  exceptions  shall  have  been  taken  or  not  in  the 
court  below."  We  have  just  decided  that  this  section  ii  con- 
fined in  its  operation  to  the  Supreme  Court,  and  that  it  has  no 
application  to  this  court.  {People  v.  Hovey.*)  The  section 
clothes  the  Supreme  Court  with  power,  in  the  exercise  of  its 
discretion,  to  oi'der  a  new  trial  when  it  shall  be  satisfied  that 
the  verdict  is  against  the  weight  of  evidence,  or  that  justice 
requires  a  new  trial ;  and  when,  in  the  exercise  of  its  discretion, 
it  shall,  under  the  section,  refuse  or  grant  a  new  trial,  its  deter- 
mination is  not  reviewable  here. 

« 

Under  section  519,  the  people  may  appeal  to  this  court  from 
a  judgment  of  the  Greneral  Term  reversing  a  judgment  of  con- 
viction ;  but  such  an  appeal  brings  before  us  for  review  only 
questions  of  law.  How  are  we  to  ascertain,  when  the  people 
have  appealed,  that  the  reversal  was  upon  questions  of  law  only? 
Simply  by  looking  at  the  record.  The  opinion  of  the  General 
Term  fonns  no  part  of  that,  and  we  cannot  look  at  it  for  the 
grounds  of  the  reversal.  We  must  look  for  them  in  the  order 
of  the  General  Term,  and  that  must  show  that  the  Supreme 
Court  has  exercised  its  discretion,  and  that  the  new  trial  was 
ordered  for  errors  of  law  only.  In  a  case  like  this,  the  appeal 
comes  before  us  substantially  in  the  same  way  that  an  appeal 
comes  here  from  an  order  of  the  General  Term  of  the  Supreme 
Court  granting  a  new  trial  in  a  civil  action,  after  the  verdict  of 
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a  jury,  in  a  case  where  that  court  had  the  power  to  grant  a  new 
trial  in  the  exercise  of  its  discretion,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence.  In  such  cases,  we 
have  uniformly  held  that  there  was  nothing  for  this  court  to 
review,  unless  it  appeared  that  the  Supreme  Court  had  exercised 
its  discretion  and  had  refused  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence  and  had  granted 
it  solely  for  error  of  law.  (  Wright  v.  Hunter^  46  N,  Y.  409  ; 
Harris  v.  Burdett^  73  id.  136 ;  Snehley  v.  Ocxtiner^  78  id,  218.) 

We  cannot  say,  therefore,  that  the  court  below  committed 
any  error  of  law,  as  the  new  trial  may  have  been  ordered,  in 
the  exercise  of  its  discretion,  under  section  527,  and  its  order 
must,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The    Fishkill    Savings-   Instttute,    Appellant,    v.    Henbt 
Bostwick,  Receiver,  etc.,  et  al..  Respondents. 

Bj  an  agreement  between  plaintiff,  a  savings  institate,  and  the  ^.  N. 
Bank,  all  of  the  buBiness  of  the  two  corporations  was  to  be  done  in  the 
same  office  and  over  the  same  counter,  bj  the  same  individaals.  the  only 
separation  being  in  the  books  of  accoant.  Plaintiff  as  such  was  to  receive 
no  money,  but  all  of  its  funds  were  to  be  deposited  in  the  bank,  and  cor- 
responding credits  were  to  take  the  place  of  actual  payments  by  the 
bank.  The  business  of  the  institute  and  the  bank  was  carried  on  under 
this  arrangement,  the  former  keeping  no  cash^rawer  or  safe  for  the 
deposit  of  money.  One  C.  delivered  over  the  counter  of  the  bank  to  B., 
who  was  treasurer  of  the  institute  and  also  cashier  of  the  bank,  a  sum  of 
money,  which  she  desired  deposited  with  the  institute  to  her  credit.  B. 
Deceived  the  money,  entered  it  in  C.'s  pass-book,  as  deposited  with  the 
institute,  and,  as  he  testified,  placed  it  in  the  cash-drawer  of  the  bank  : 
it  was  not  entered  on  the  bank  cash-book  or  credited  to  the  institute,  and, 
in  some  manner  unexplained,  it  disappeared.  In  an  action  to  recover, 
among  other  things,  the  amount  of  this  deposit,  hM,  that  while  as 
between  G.  and  the  institute  B.  received  the  money  as  its  treasurer, 
as  between  the  bank  and  the  institute  at  the  same  instant  he  re- 
ceived it  as  cashier,  it  became  the  money  of  the  bank,   and  the  bank 
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was  liable  to  the  plaintiff  therefor  ;  also,  that  this  was  so,  although 
the  money  did  not  go  into  the  cash-drawer  but  was  embezzled  bj  B. 

Bartow  v.  The  People  (78  N.  Y.  877),  distinguished. 

A  check  was  presented  at  the  bank  and  received  hj  B.  to  pay  money  due 
plaintiff;  it  was  payable  to  him  as  treasurer ;  was  indorsed  by  him  as  sndi, 
and  then  by  him  as  cashier  of  the  bank,  and  remitted  for  collection. 
No  credit  was  given  plaintiff  therefor  on  the  bank-books.  Held,  that 
under  the  general  arrangement,  the  check,  when  received,  became  at  once 
the  property  of  the  bank ;  the  institute  was  entitled  to  credit  for  the 
amount  and  could  recover  the  same  of  the  bank. 

A  check  drawn  upon  the  bank  by  a  depositor,  payable  to  the  order  of  B. 
as  treasurer,  was  indorsed  by  him  as  such,  charged  to  the  drawer  in  the 
bank  accounts,  but  not  credited  to  plaintiff.  Held^  that  it  was  entitled 
to  recover  the  amount. 

(Argued  May  2, 1883  ;  decided  June. 5, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  12, 
1882,  which  reversed  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Milton  A,  Fowler  for  appellant.  In  the  absence  of  proof, 
on  the  face  of  the  papers,  that  the  judgment  was  reversed  and 
a  new  trial  granted  upon  questions  of  fact,  the  reversal  will  be 
presumed  to  have  been  on  questions  of  law  only.  (Code, 
§  1338 ;  Dames  v.  Leopold,  87  N.  T.  620.)  Plaintiff  having 
shown  the  course  of  business  and  an  ordinary  manner  of  deal- 
ing, and  the  fact  that  the  Carrigan  deposit  went  into  the  bank, 
defendants  must  show  that  it  went  elsewhere,  to  defeat  the 
claim.     {Bartow  v.  People,  78  N.  Y.  377-381.) 

John  Thompson  for  respondents. 

FmoH,  J.  The  Fishkill  Savings  Institute  brought  an  action 
against  the  National  Bank  of  Fishkill  and  its  receiver,  to  re- 
cover the  amount  of  certain  deposits  and  a  balance  of  interest 
payable  under  a  special   contract.     The  trial  was  before  a 
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referee,  who  awarded  judgment  in  favor  of  the  plaintiff.  On 
appeal  the  General  Term  reversed  this  judgment,  and  ordered 
a  new  trial,  bat  without  stating  in  the  order  that  the  reversal 
was  upon  the  facts.  Exceptions  were  taken  to  the  findings  of 
the  referee  as  to  three  separate  items  allowed,  and  which  were 
sufficient  to  raise  the  qnestions  argued  at  the  General  Term, 
and  present  for  the  consideration  of  that  tribunal  questions  of 
law,  which  may  be  reviewed  on  this  appeal. 

Each  of  the  three  charges  disallowed  by  the  General  Term 
depended  upon  the  action  of  Bartow,  who  was  treasui'er  of  the 
institute  and  cashier  of  the  bank.  The  marvelous  manner  in 
which  the  business  of  the  two  corporations  was  transacted  in- 
vested him  at  the  same  moment  of  time  with  a  doable  capacity, 
and  made  him  concurrently  the  representative  of  two  separate 
principals.  The  proof  shows,  without  the  least  doubt  or  con- 
tradiction, a  general  arrangement  by  which  the  business  of  both 
corporations  was  to  be  done  in  the  same  office,  at  the  same 
counter,  by  the  same  individuals,  the  only  separation  being  in 
the  books'of  account.  The  institute  received  no  monev  as  such. 
All  its  funds  were  to  be  deposited  in  the  bank,  and  from  that 
institution  corresponding  credits  were  to  take  the  place  of  the 
actual  payments.  The  institute,  under  the  business  arrange- 
ment agreed  upon,  had  no  cash  drawer  and  no  safe  for  the 
deposit  of  money,  since  none  was  needed,  and  no  money  was 
to  be  received  and  retained  by  it.  Under  this  mode  of  trans- 
acting business,  events  happened  which  occasioned  the  questions 
now  to  be  considered. 

On  the  7th  of  April,  1875,  one  Joanna  Carrigan  appeared  at 
the  counter  of  the  bank  with  $3,500  in  money,  which  she 
desired  to  deposit  with  the  institute  to  her  own  credit.  Behind 
the  counter  stood  Bartow,  representing  both  institutions,  as 
treasurer  of  the  one  and  cashier  of  the  other.  He  received  the 
money  and  entered  it  in  the  pass-book  of  Mrs.  Carrigan  as 
deposited  with  the  institute.  He  testifies  that  thereupon  he 
placed  the  money  in  the  cash-drawer  of  the  bank.  What  be- 
came of  it  we  do  not  know.  Neither  of  the  litigants  entered 
upon  an  inquiry.    What  we  do  know  is  only  that  the  money 


1883.]    FiSHKiLL  Savings  Ikstttutb  v.  Bostwick  efc  al.    567 

Opinioii  of  the  Court,  per  FmoH,  J. 

80  received  was  not  entered  upon  the  cash-book  of  the  bank^ 
nor  in  any  manner  credited  to  the  institute.  When,  at  night, 
the  cash  was  counted  and  compared  with  the  books,  it  balanced 
very  nearly,  and  no  large  surplus  seems  to  have  been  disclosed. 
The  value  of  this  test  as  a  basis  for  an  inference  is  badly  dam- 
aged by  disclosures  affecting  the  accuracy  of  the  cash  account 
of  the  bank.  Balances  were  often  forced;  erasures  and 
changes  were  frequent  and  unexplained ;  and  at  one  time  for 
several  days  there  was  a  difference  of  about  $6,000  between  the 
cash  on  hand  and  the  balance  shown  by  the  books.  In  addition 
another  circumstance  appeared.  On  the  26th  of  April,  1876, 
the  same  depositor  appeared  to  withdraw  a  portion  of  her 
money.  Bartow  paid  her  from  the  money  of  the  bank  $2,000 
and  entered  it  in  her  pass-book,  but  no  entry  was  made  upon 
the  books  of  either  the  bank  or  the  institute,  and  yet  at  night  no 
shortage  appeared.  This  remarkable  cash  account  adjusted 
itself  to  the  situation  without  betrayal  of  the  deficiency. 
Upon  this  state  of  facts  the  General  Term  held  that  there  was 
no  proof  of  a  deposit  in  the  bank.  The  opinion  indicates  a 
belief  that  the  money  was  taken  by  Bartow  while  it  remained 
the  money  of  the  institute,  and  before  risk  and  responsibility 
attached  to  the  bank.  We  do  not  concur  in  that  conclusion. 
The  arrangement  between  the  two  corporations  about  which 
there  is  no  dispute  precludes  such  a  theory.  Out  of  the  double 
agency  of  Bartow,  and  under  the  agreed  manner  of  business, 
it  necessarily  resulted  that  while  as  between  Mrs.  Carrigan  and 
the  institute  Bartow  received  the  money  as  its  treasurer,  yet 
as  between  the  bank  and  the  institute  at  the  same  instant  and 
at  the  moment  it  reached  his  hands,  he  received  it  as  cashier 
and  on  deposit  with  the  bank.  Under  the  arrangement  no 
possible  interval  could  exist  between  the  receipt  of  the  money 
and  the  deposit  in  the  bank,  during  which  Bartow,  the  indi- 
vidual, could  stand  between  Bartow,  the  treasurer,  and  Bartow, 
the  cashier,  and  by  a  novel  sort  of  "stoppage  m  transitu^ ^ 
prevent  the  money  from  passing  at  once  into  the  ownership  of 
the  bank.  Even  though  he  formed  the  intention  of  converting 
the  money  to  his  own  use,  the  moment  it  was  placed  upon  the 
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counter  and  did  so  convert  it  immediately  after  having  placed 
it  in  the  cash-drawer,  and  when  the  depositor  was  gone  and 
nobody  observed,  still  it  had  become  the  money  of  the  bank  at 
the  instant  of  its  receipt.  By  the  same  identical  act  he  re- 
ceived it  as  treasurer  and  held  it  as  cashier,  and  if  he  embezzled 
it,  he  took  the  money  of  the  bank  for  which  it  was  responsible, 
whether  the  responsibility  was  confessed  by  a  proper  entry  in 
the  books,  or  not.  The  case  is  not  altered  if  we  disbelieve 
Bartow's  statement  that  the  money  went  primarily  into  the 
cash-drawer.  There  is  no  I'easou  for  doubting  that  statement, 
except  such  general  distrust  of  Bartow  as  his  conduct  quite 
justifies.  But  admitting  that  it  did  not  go  into  the  drawer, 
still  the  general  agreement  as  to  the  course  of  business  made  it 
the  money  of  the  bank  on  deposit  for  the  institute  the  moment 
it  passed  from  the  control  of  the  depositor,  for  the  officer  who 
took  it  as  treasurer  upon  the  instant  retained  it  as  cashier. 
The  suggestion  of  the  learned  counsel  for  the  respondent  of  a 
delivery  of  the  money  to  Bartow  as  treasurer  in  the  street,  and 
the  conclusion  then  to  be  drawn  need  not  trouble  our  judg- 
ment, for  such  a  transaction  might  prove  to  be  outside  of  the 
agreed  arrangement  and  possibly  not  controlled  by  it.  In  the 
case  of  Bartoiv  v.  People  (78  N.  Y.  377)  such  an  outside  de- 
livery occurred,  but  under  circumstances  which  led  this  court 
to  decide  that  it  was  received  by  Bartow  as  cashier,  and  as  the 
money,  not  of  the  institute,  but  of  the  bank.  We  see  no  just 
reason  why  we  should  not  give  effect  in  the  present  case  to  the 
agreement  of  the  parties  dictating  the  mode  of  business. 
Under  it  no  formal  delivery  and  no  separate  act  was  needed  to 
transfer  title  from  the  treasurer  to  the  cashier.  Under  it,  title 
passed  at  once,  and  the  money  received  for  the  institute  at  the 
same  moment  became  a  deposit  in  the  bank. 

The  second  item  rejected  by  the  General  Term  grew  out  of 
a  different  state  of  facts.  A  check  for  $5,000,  drawn  by  E. 
and  A.  C.  Kent  on  Chase  &  Atkins,  and  which  belonged  to 
the  institute  was  presented, at  the  bank  and  received  by  Bartow. 
It  was  payable  on  its  face  to  him  as  treasurer.  He  indorsed  it 
as  such  and  then  indorsed  it  as  cashier,  but  gave  no  credit  for 


1883.]     PiSHKiLL  Savikgs  Ikstitute  V,  BosTWiCK  et  al.     569 

Opinion  of  tbe  Court,  per  FiNCn,  J. 

it  to  the  institute.  Under  the  general  arrangement  above  de- 
scribed this  check  became  at  once  the  property  of  the  bank. 
The  indorsements  were  made  accordingly,  and  the  institute 
was,  at  once,  entitled  to  credit  for  the  amount.  But  the  further 
history  of  the  check  was  developed.  On  the  5th  of  April, 
Bartow  remitted  it  to  Wilmerding  '&  McCanliss,  brokers  in 
New  York,  who  had  an  account  with  the  .defendant  bank,  in  a 
letter  signed  by  him  as  cashier  and  stating  it  was  for  credit. 
They  received  and  collected  it  and  put  it  to  the  credit  of  the 
bank  in  their  account.  The  receiver  denounces  this  account 
as  a  fraud,  and  as  being  .merely  a  convenient  depository  for 
Bartow's  plunder.  The  directors  of  the  bank  knew  nothing  of 
it,  but  that  does  not  relieve  the  corporation  from  the  act  of 
the  officer  within  the  general  scope  of  his  authority.  To  some 
extent  the  account  did  represent  actual  transactions  with  the 
bank.  To  some  extent  also  it  probably  served  as  a  cover  for 
Bartow's  diversion  of  the  funds  intrusted  to  his  care.  The 
evidence  indicates  that  the  check  as  a  credit  balanced  two  drafts 
of  $2,000  and  $3,000,  respectively,  which  were  drawn  for  the 
benefit  of  the  bank,  but  this  inference  is  made  questionable  by 
Bartow's  admission,  made  under  oath  in  1877  to  the  bank  ex- 
aminer that  the  $5,000  was  used  by  him.  It  is  not  necessarj- 
to  study  and  attempt  to  unravel  the  contradictions  and  difficul- 
ties which  surround  this  branch  of  the  case.  Enough  appears 
to  show  that  this  check,  like  Mrs.  Carrigan's  money,  was  re- 
ceived by  Bartow  as  treasurer,  but  held  and  indorsed  and 
remitted  by  him  as  cashier,  and  under  the  general  arrangement 
determining  the  mode  of  business  became  at  once  a  deposit  in 
the  National  Bank,  for  which  the  institute  was  entitled  to 
credit. 

For  similar  reasons  we  think  the  General  Term  were  wrong 
in  rejecting  the  Fowler  check.  This  was  drawn  upon  the 
defendant  bank  to  the  order  of  Bartow,  treasurer,  indorsed  by 
him  as  such,  the  check  charged  to  Fowler  in  the  bank  accounts 
but  no  credit  given  for  it  to  the  institute.  At  the  moment  of 
the  receipt  of  this  check  and  its  indorsement  by  Bartow,  treas- 
urer, it  became  the  property  of  the  bank  and  entitled  the  insti- 
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tnte  to  a  oorreeponding  credit.  The  construction  of  the  respond- 
ent is  that  the  check  was  paid  to  Bartow,  treasurer.  As  be- 
tween the  bank  and  Fowler  the  check  was  paid,  but  the  proceeds 
on  the  instant  were  re-deposited  to  the  credit  of  the  institute. 
The  proceeds  of  the  check  were  not  drawn  out  by  Bartow  as 
treasurer.  If  he  took  its  amount  from  the  cash-drawer  he  took 
the  money  of  the  bank  ;  but  took  it  as  a  wrong-doer.  The 
check,  when  indorsed  by  him  as  treasurer,  became  at  once, 
under  the  existing  arrangement,  the  voucher  of  the  bank,  and 
represented  so  much  money  deposited  to  the  credit  of  the  insti- 
tute, and  any  conversion  thereafter  either  of  the  check  or  its 
proceeds  was  a  conversion  of  the  property  of  the  bank  for  which 
it  was  accountable  to  the  institute. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  of  the  referee  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


/37-  /7J^ 


Jeremiah  Bridges,  as  Supervisor,  etc..  Appellant  and  Bespond- 
ent,  V.  The  Board  of  Supervisors  of  the  County  of 
Sullivan,  Appellant  and  Bespondent. 

Under  the  provision  of  the  act  (Chap.  296,  Laws  of  1874)  subjecting  the 
property  of  the  N.  Y  &  O.  M.  R.  R.  Co.  to  taxation,  and  appropria(ting  the 
amount  of  the  county  taxes  thereon,  in  any  town  which  has  issued  bonds 
in  aid  of  the  construction  of  the  road  of  said  company,  to  such  town,  to  be 
devoted  to  the  payment  of  its  bonds,  after  any  such  tax  has  been  coUected, 
the  moneys  belong  to  the  town,  and  any  diversion  thereof  from  their  law- 
fnl  object  is  an  injury  to  the  rights  of  the  town,  which  may  be  protected 
by  an  appropriate  action  in  its  behalf. 

The  town  is  not  confined  to  the  remedy  given  by  the  act  (§  4),  i.  e.,  an  action 
against  the  collector  and  the  sureties  upon  his  bond. 

The  action  on  behalf  of  the  town  might,  under  the  Revised  Statutes  (2  R.  S. 
473,  §  92),  have  been  properly  brought  by  the  supervisor  of  the  town, 
and  may  be  so  brought  under  the  Code  of  Civil  Procedure  (g  1926). 

Where,  therefore,  the  warrant  issued  to  the  collector  of  such  a  town 
required  him  to  pay  over  the  moneys  so  collected  to  the  county  treasurer, 
which  command  the  collector  obeyed,  instead  of  paying  the  amount  ool- 
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lected  to  the  railroad  commissioners  of  the  town»  as  prescribed  bj  the  act 
(§  8),  held,  that  an  action  as.  for  moneys  had  and  received  was  properly 
brought  by  the  supervisor  of  the  town  against  the  board  of  superrisors 
of  the  county  to  recover  the  amount  so  paid. 

Peopie,  ex  rel.  Martin,  v.  Brotm  (55  N.  Y.  180),  distinguished. 

Also  held,  that  it  was  no  defense  to  the  action  that  the  county  had  received 
no  more  money  from  the  town  for  taxes  tlum  it  was  entitled  to  receive 
under  the  general  statutes  of  the  State ;  that  it  was  the  duty  of  the  board 
of  supervisors,  in  making  an  apportionment  of  the  taxes  for  county  pur- 
poses, after  the  passage  of  said  act,  to  lay  out  of  view  the  amount  so 
withdrawn  by  the  act  and  to  assess  generally,  upon  the  county  at  large,  a 
sufficient  sum  to  cover  the  county  charges,  in  addition  to  the  tax  for 
county  purposes  levied  upon  the  property  of  the  railroad,  in  the  towns 
specified. 

But  TUld,  that  the  act  only  appropriated  to  the  towns  that  portion  of  the 
taxes  in  question  known  and  described  as  county  taxes ;  that  they  were 
not  entitled  to  receive  the  portion  collected  for  State  purposes. 

(Argued  May  2,  1888 ;  decided  June  5. 1888.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  Supreme 
Ooort,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  2, 1882,  which  modified,  and  affirmed  as  modified,  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  without  a  jury.    (Reported  below,  27  Hun,  175.) 

This  action  was  brought  by  plaintiff,  as  supervisor  of  the 
toMm  of  Liberty,  in  the  county  of  Sullivan,  to  recover,  in  be- 
half of  th6  town,  the  county  taxes  assessed  upon  the  property  of 
and  collected  from  the  New  York  and  Oswego  Midland  Railroad 
Company,  during  the  years  1874  to  1878  inclusive,  under  the 
act  chapter  296,  Laws  of  1874,  to  which  the  town  claimed  a 
right  under  said  act. 

The  collector  of  said  town,  obeying  the  direction  of  the  war- 
rants issued  to  him,  paid  over  said  taxes  to  the  county  treasurer, 
who  refused  to  pay  the  same  over  to  the  railroad  commissioners 
of  the  town,  as  did  also  defendant,  the  board  of  supervisors. 

The  amount  of  taxes  for  State  and  county  purposes  so  col* 
lected  and  paid  over,  daring  the  years  specified,  was  $2,803.26, 
of  which  sum  $745.93  was  for  State  purposes.  The  trial  court 
decided  that  plaintiff  was  entitled  to  recover  the  full  amount, 
with  interest  from  the  time  of  the  demand.    The  Genera] 
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Term   modified  the  judgment  by  deducting  therefrom  the 
amount  collected  for  State  purposes,  with  interest. 

SafTiud  Sand  for  appellant.  As  a  corporation  the  town  of 
Liberty  has  no  right  to  or  interest  in  the  money  raised  or  ap- 
propriated to  pay  interest  or  principal  on  said  bonds,  and,  of 
course,  cannot  sue  for  it  as  for  money  had  and  received. 
{People^  ex  rel.  Martin^  v.  Brown^  55  N.  Y.  180,  187 ;  LorU- 
lard  V.  Town  of  Monroe^  11  id.  399 ;  GaMor  v.  Hennck^  42 
Barb.  79-85 ;  GaUatin  v.  Louchsy  21  id.  578 ;  Murdoch  v. 
Aiken,  29  N.  Y.  67 ;  Boss  v.  Curtis,  81  id.  606 ;  First  Nat. 
Rh  v.  Whsder,  72  id.  201 ;  Laws  of  1866,  chap.  398,  §§  4,  7, 
8 ;  Laws  of  1871,  chap.  296,  §  2.)  When  a  statute  creates  a 
new  right  unknown  to  the  common  law,  and  gives  a  remedy, 
he  who  would  claim  the  right  of  the  statute  must  pursue  the 
remedy  given  by  it.  In  such  case  the  remedy  given  by  the 
statute  is  exclusive.  {Durant  v.  Supvrs,  of  Albany  Co.^  26 
Wend.  90 ;  Dudley  v.  Mayhew,  3  N.  Y.  9,  16 ;  McKean  v. 
Caherty,  3  Wend.  495 ;  Renwick  v.  Morris,  7  Hill,  575 ;  AVnvoL 
V.  Harris,  6  Johns.  175 ;  Stafford  v.  JngersoU,  3  Hill,  39 ; 
Weyhum  v.  WMte,  22  Barb.  83 ;  B&oens  v.  Hood,  2  Sandf . 
436  ;  Fowler  v.  Van  Surdam,  1  Denio,  557  ;  First  Nat.  B^k 
V.  Whitehall,  57  Barb.  429 ;  Smith  v.  Lockwood,  13  id.  209- 
217 ;  Matter  of  B'k  of  Buffalo,  2  Keyes,  249 ;  HandUy  v. 
Moffat,  21  W.  R  231 ;  St.  Panoras  v.  Battenbury,  2  C.  B. 
[N.  S.]  477 ;  3  Jur.  [N.  S.]  1106 ;  26  L.  J.  C.  P.  243  ;  MiUerx. 
Taylor,  4  Burr.  2305.)  If  the  remedy  provided  by  the  fourth 
section  of  the  act  of  1874  is  not  exclusive,  there  can  be  no 
doubt  that  the  remedy  should  have  been  by  mandamus  to  com- 
pel the  town  collectors  to  pay  the  money  to  the  railroad  com- 
missioners, and  the  proceedings  should  be  in  their  favor. 
{^People  V.  Brown,  55  N.  Y.  180 ;  Moses  on  Mandamus,  99 ; 
Adsit  V.  Brady,  4  Hill,  630.)  The  duties  imposed  by  the  tax 
laws  upon  boards  of  supervisors,  of  examining  the  assessment-rolls 
and  equalizing  the  valuations  of  real  estate,  and  setting  down 
in  the  assessment-roll  the  respective  sums  to  be  paid  as  taxes, 
are  judicial.     {Bellinger  v.  Gray,  51  N.  Y.  610  ;  Barhyte  v. 
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Shepherd,  35  id.  238 ;  HiU  v.  Seliok,  21  Barb.  207 ;  1  R.  S. 
fBanks'  6th  ed.]  942 ;  People  v.  Supv^rs  of  Soheneotady,  35 
Barb.  408;  Stoift  v.  Oity  of  Poughkeepde,  37  N.  Y.  511.) 
The  board  of  supervisors  have  received  no  money  belonging  to 
the  town,  and  have  done  nothing  which  they  not  only  had  no 
right,  but  which  they  were  not  compelled  by  direct  statute  to 
do.  (Laws  of  1874,  chap.  296;  1  R.  S.  [Banks'  6th  ed.]  135, 
942,  948 ;  People  v.  RUlhouee,  1  Lans.  87  ;  Bdlmger  v.  G^ay, 
51  N.  T.  619 ;  Swift  v.  City  of  Poughheepde,  37  id.  511 ; 
City  of  Eochest&r  v.  Town  of  Rush,  80  id.  302.)  The  rail- 
road property  in  the  county  and  in  the  town  of  Liberty,  because 
it  is  subject  to  assessment  and  has  been  returned  by  the  town 
officer  himself  as  part  of  the  assessable  property  of  the  town, 
could  not  be  left  out  of  a  levy  by  the  supervisors.  (1  R.  S. 
[Banks'  ed.]  929,  §  11 ;  id.  943,  §§  49-53 ;  id.  396,  §  37.) 
The  acts  of  1866  and  1874  are  in  pari  materia,  and  should  be 
construed  together.  {Smith  v.  People,  47  N.  Y.  330;  Rogers 
V.  Bradshaw,  20  Johns.  735  ;  Rexford  v.  Knight,  15  Barb. 
627.)  The  decision  of  the  board  of  supervisors  could  only  be 
reversed  by  appeal  to  the  State  assessors  or  perhaps  by 
oertiora/ri.  {Halsey  v.  Mo/nciits,  7  Johns.  Ch.  174;  People 
V.  City  of  Brooklyn,  49  Barb.  136 ;  White  v.  CQOtsworth,  6 
N.  Y,  137 ;  Embrey  v.  Conner,  3  Comst.  511 ;  People  v.  Stur- 
tevcmt,  15  Seld.  263-266  ;  WUcoxv.  Jackson,  13  Peters,  511; 
1  R.  S.  [Banks'  6th  ed.]  946-949.)  The  moneys  sought  to 
be  recovered  having  been  received  in  good  faith  by  the  county 
treasurer,  under  the  direction  of  the  board  of  supervisors,  and 
in  the  discharge  of  his  duty,  and  paid  out  by  him  under 
provisions  of  law,  cannot  be  recovered  back.  (1  R.  S.  [6th 
ed.]  957 ;  ShotweU  v.  Murray,  11  Johns.  Oh.  512 ;  Lyons  v. 
Richmond,  2  id.  51 ;  Clark  v.  Butcher,  9  Cow.  674;  Cha/mr 
plin  V.  Taylor,  18  Wend.  407.) 

T  F,  Bush  for  respondent.  By  force  of  the  act  of  1874 
(Chap.  296),  the  amount  of  county  taxes  collected  from  the 
railroad  property  in  plaintiflPs  town  became  the  property  of 
the  town  as  soon  as  it  came  to  the  hand  of   the  collector. 
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{Newman  v.  Supvrs.  of  Lvo.  Co.^  45  N.  Y.  676.)  The  money 
having  been  paid  to  the  coantj  treasurer  and  by  him  used  for 
the  benefit  of  the  county,  a  cause  of  action  accrued  to  the  town 
for  money  had  and  received  to  its  use.  {B*k  of  Common^ 
wealth  V.  Mayor y  43  N.  T.  186  ;  Chapman  v.  Oity  of  JB^Jdyn, 
40  id.  372;  HiU  v.  Bd  of  Supvre.y  12  id.  61;  Neumia/n  v. 
Supvre.  of  Idv.  Co.^  45  id.  676;  Dewey  v.  Supvrs,  of 
Niagara  Co.j  2  Hun,  392 ;  Union  Nat  B*k  v.  Mayor^  51  N. 
Y.  637 ;  Town  of  Lewis  v.  MarahaUy  56  id.  663 ;  Town  of 
Chautauqua  v.  Oifford^  8  Hun,  152;  Hathanjoay  v.  Town  cf 
CincinnatttSj  62  N.  Y.  434.)  The  action  was  properly  brought 
in  the  name  of  the  supervisor.  {Hathaway  v.  Town  of  Cin- 
cinndtuSy  62  N.  Y.  434 ;  Hathaway  v.  Toum  of  Homer j 
54  id.  655 ;  5  Lans.  267 ;  Town  of  Chautauqua  v.  Oiffordy 
8  Hun,  152 ;  Town  of  Ouilford  v.  Cooley^  58  N.  Y.  121.) 
The  amount  required  from  the  county  by  the  State  each  year 
for  general  State  purposes  is  charged  to  the  county  and  be- 
comes a  county  debt.  {Mercha/nts^  Nat,  B^k  v.  Sxipvra.  of 
N.  Y.,  3  Hun,  156 ;  Affirmed,  62  N.  Y.  629 ;  1  Statutes  at 
Large,  359.)  The  intention  of  the  law-maker  is  to  be  sought, 
first  of  all,  in  the  language  employed,  and  if  the  letter  of  tlie 
statute  is  free  from  ambijguity  there  is  no  occasion  to  resort  to 
other  means  of  interpretation.  {People  v.  N.  Y,  C.  H.  Ji. 
Co.j  13  N.  Y.  78 ;  Jackson  v.  Lewis^  17  Johns.  477 ;  Henton 
V.  Wickwirej  54  N.  Y.  226 ;  MoCluskey  v.  Cromwell,  11  id. 
602.)  The  acts  of  1874  and  1871  (Chap.  283)  are  in  pari 
9nateriaj  and  may  be  examined  together  to  ascertain  the  in- 
tention of  the  legislature.  (Bacon's  Abr.,  title  Stat.,  1,  5,  10 ; 
People  V.  Utica  Ins,  Oo,<,  15  Johns.  358;  Dresser  v.  Brooka^Z 
Barb.  429 ;  QoodHch  v.  BwseUy  42  K  Y.  177 ;  Plummar  v. 
Murry,  51  Barb.  201 ;  Smith  v.  People,  47  N.  Y.  330 ; 
Hogers  v.  Bradshaw,  20  Johns.  735.)  The  fact  that  this 
statute  prevents  these  moneys  from  going  into  the  State  treas- 
ury, or  under  its  management,  is  quite  different  from  an  act 
taking  money  "  out  of  the  treasury  of  the  State"  or  from  un- 
der its  management.  ( WaUack  v.  Mayor  of  N.  P.,  3  Hon, 
84 ;  Darlingtofi  v.  Mayor,  31  !N.  Y.  164.)    The  general  right 
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to  make  exemptions  is  involved  in  the  right  to  tax  and  to  ap- 
portion taxes,  and  mnst  be  understood  to  exist  wherever  it  is 
not  forbidden.    (Coolej  on  Taxation,  145.) 

EuGBB,  Ch.  J.  This  action  was  properly  bronght  in  the 
name  of  the  supervisor  of  the  town.  Section  92  of  article  4, 
title  4,  chapter  8  of  the  third  part  of  Revised  Statutes  ex- 
pressly gives  a  right  of  action  to  the  supervisors  of  towns  for 
any  injuries  done  to  the  property  or  rights  of  such  officers  or 
of  the  bodies  represented  by  them.  This  right  of  action  was 
continued  in  such  officers  by  section  1926  of  the  Code  of  Civil 
Procedure  upon  the  repeal  of  the  provisions  of  the  Bevised 
Statutes.  The  action  having  been  commenced  prior  to  the 
adoption  of  the  Code,  the  existing  legal  rights  of  the  parties 
were  by  express  provision  preserved,  and  will,  therefore,  be 
governed  by  the  provisions  of  the  Revised  Statutes  if  upon 
examination  it  appears  that  any  injury  has  been  done  to  the 
rights  of  the  town  represented  by  the  plaintiff. 

The  supervisor  of  a  town  is  in  a  general  sense  its  treasurer. 
He  is  entitled  to  receive  all  moneys  raised  for  town  purposes 
except  those  which  are  expressly  directed  to  be  paid  to  the 
town  officers  having  charge  of  highways  and  bridges,  schoola 
and  the  support  of  the  poor.  (1  R  S.  [7th  ed.],  §  1,  p.  826.)  He 
is  also  directed  to  pay  all  judgments  recovered  against  the  town 
from  any  moneys  in  his  hands  which  are  not  otherwise  specially 
appropriated.  (3  R.  S.  [7th  ed.],  §  106,  pp.  2403-4.)  The  statute 
thus  assumes  that  he  is  the  legal  custodian  of  the  moneys  of 
the  town  and  chargeable  with  the  duty  not  only  of  receiving 
and  keeping  them,  but  also  of  guarding  their  disbursement, 
and  also  recognizes  to  a  certain  extent  the  corporate  existence 
of  towns  and  their  capacity  to  hold  property,  to  protect  its 
possession,  and  to  enforce  their  qitasi  corporate  rights  by  ap- 
propriate action. 

It  has  been  urged  that  the  case  of  People^  ex  rd.  Martin^  v. 
Brovm  (55  N.  Y.  180)  is  an  authority  against  this  position.  That 
was  an  application  by  the  railroad  commissioners  of  the  town  of 
Ebmcock  against  the  town  collector,  who  had  received  the  taxes 
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thereof  to  them  for  application  upon  the  town  bonds.  The  act 
under  which  such  taxes  were  collected  (§  4,  chap.  398,  Laws  of 
1866),  as  well  as  the  warrant  of  the  supervisors  authorizing  such 
collection  expressly  directed  the  collector  to  pay  a  certain  portion 
of  such  tax  to  the  railroad  commissioners  for  the  purpose  of 
satisfying  the  claims  of  the  bondholders  of  the  town  for  cur- 
rent interest  on  its  obligations.  The  act  gave  the  town,  as 
such,  no  interest  in  the  moneys  collected  and  they  were  levied 
and  gathered  by  agencies  beyond  its  direction  or  control.  It 
was  held  that  such  moneys  did  not  become  the  property  of  the 
town,  and,  therefore,  their  payment  to  the  supervisor  of  the 
town  by  the  collector  was  a  violation  of  his  duty  as  prescribed 
by  the  warrant  of  the  supervisors.  Judge  Andbbws,  deliver- 
ing the  opinion  of  the  court,  says:  "The  supervisor  of  the 
town  has,  under  the  act  of  1866,  no  duty  to  perform  in  respect 
to  the  disbursement  of  the  money  raised  for  railroad  purposes 
in  the  town."  "  The  money  does  not  belong  to  the  town.  It 
was  not  collected  out  of  its  corporate  property  or  by  its  direc- 
tion, nor  is  it  liable  for  the  act  either  of  the  board  of  supervi- 
sors or  of  the  collector  in  levying  or  collecting  it." 

This  case  as  well  as  all  others  cited  on  this  point  are  clearly 
distinguishable  from  the  present  one.  Here  the  wai*rant  of 
the  supervisors  required  the  collector  to  pay  the  sum  collected 
from  the  railroad  corporation  to  the  county  treasui*er  instead 
of  the  railroad  commissioners.  This  was  an  unauthorized  di- 
rection. The  act  authorizing  the  imposition  of  the  tax  (Chap. 
296,  Laws  of  1874)  expressly  gives  to  the  town  in  its  capacity 
as  a  qtcasi  corporation  the  right  to  and  benefit  of  money  so 
collected.  Section  2  of  said  act  reads :  "  All  moneys  to  be 
collected  upon  the  real  or  personal  property  of  the  said  corpo- 
ration in  any  of  the  towns  or  municipalities  by  which  bonds 
have  been  issued  in  aid  of  the  construction  of  the  New  York 
and  Oswego  Midland  railroad  are  hereby  appropriated  to  said 
frowns  or  municipalitiea  respectively P  Although  such  moneys 
are  by  the  act  specially  devoted  to  the  purpose  of  paying  the 
principal  and  interest  upon  the  bonds  of  the  town  and  cannot 
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be  legally  diverted  from  such  purpose,  yet  the  equitable  if  not 
the  legal  title  of  the  town  to  them,  until  they  are  finally  ap- 
plied to  such  object,  cannot  be  questioned.  After  their  collec- 
tion, such  moneys,  whether  in  the  hands  of  the  collector,  su- 
pervisor or  railroad  commissioners  are  the  property  of  the 
town,  and  any  diversion  from  their  lawful  object  and  purpose 
by  any  person  occasions  an  injury  to  the  rights  of  the  town 
which  may  be  protected  by  an  appropriate  action  in  its  behalf, 
brought  in  the  name  of  the  officer  authorized  to  institute  the 
same.  Whatever  question  might  arise  upon  a  conflict  of  au- 
thority between  the  supervisor  and  railroad  commissioners  over 
the  custody  and  possession  of  such  moneys,  it  is  immaterial  in 
this  case  to  discuss.  It  is  enough  to  say  here  that  the  rights  of 
the  town  have  been  invaded  and  that  the  supervisor  is  a  proper 
person  to  bring  an  action  for  the  protection  of  sucli  rights. 
{Hathaway  v.  Town  of  OmcinnatuSj  62  N.  T.  434.)  It  was 
also  claimed  that  this  statute  created  a  new  right  unknown  to 
the  common  law,  and  having  given  a  remedy  for  the  protec- 
tion of  such  rights,  that  it  was  exclusive  and  none  other  could 
be  pursued  in  case  of  the  invasion  of  this  right.  The  grounds 
upon  which  this  argument  was  attempted  to  be  supported  were 
that  the  exemption  from  taxation  of  the  property  of  the  N  ew 
York,  Oswego  and  Midland  Railroad  Company,  created  by  the 
act  of  1866,  having  been  removed  by  the  act  of  1874,  and  that 
act  having  extended  the  liability  of  the  sureties  on  the  bond  of 
a  town  collector  to  failure  to  pay  over  the  taxes  collected  from 
such  corporation,  in  addition  to  their  liability  on  account  of  a 
default  in  paying  over  the  general  taxes  of  the  town,  that  a 
new  right  was  created,  and  the  only  remedy  for  a  violation  of 
such  right  arose  upon  the  collector's  bond.  It  is  perhaps  suffi- 
cient to  say  in  answer  to  this  claim  that  the  new  right,  if  any, 
which  was  created  related  to  the  enforcement  of  the  payment 
of  taxes  against  the  railroad  corporation  alone,  and  not  to  the  lia- 
bility of  the  collector  to  account  for  the  property  of  the  town 
after  it  had  come  into  his  possession.  That  was  not  a  right 
created  by  the  statute,  but  existed  at  common  law  and  the 
remedy  provided  had  no  reference  to  the  rights  which  the  town 
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had  previously  acquired  in  the  moneys  so  collected.  {Almy  v. 
Harris^  6  Johns.  175 ;  Stafford  v.  Ingersol^  3  Hill,  38.) 

The  right  of  the  town  to  the  moneys  collected  having  be- 
come perfected  upon  their  receipt  by  the  collector  from  the 
railroad  corporation  it  became  entitled  to  the  same  remedies 
for  the  protection  of  its  rights  of  property  as  exist  for  the  en- 
forcement of  similar  rights  in  the  case  of  individuals.  The 
rules  regulating  the  rights  of  owners  of  property  attached  to 
these  moneys  when  th^y  came  into  the  collector's  hands,  and 
the  town  was  authorized  to  pursue  any  remedies,  which  any 
propertj'-owner  lawfully  might,  to  establish  its  interest  in  such 
property.  The  embezzlement  of  such  funds  would  be  pun- 
ishable criminally,  and  the  moneys  themselves  could  be  pursued 
into  the  hands  of  third  persons  and  reclaimed  by  appropriate 
civil  action.  The  principle  contended  for  would  apply  only  in 
favor  of  the  party  as  against  whom  the  new  right  was  created ;  it 
ceitainly  could  not  be  invoked  by  a  wrong-doer  as  against  the 
party  whose  right  under  the  statute  had  ripened  into  a  vested 
interest. 

It  is  further  argued  that  this  action  cannot  be  main- 
tained  for  the  reason  that  the  county  of  Sullivan  has  received 
no  more  money  from  the  town  of  Liberty  for  taxes  than  it 
was  justly  entitled  to  receive  under  the  general  statutes  of  the 
State.  In  other  words,  it  is  claimed  that  being  entitled  to 
assess  upon  the  tax  payers  of  the  town  of  Liberty  their  propor- 
tionate share  of  the  taxes  required  to  be  raised  in  the  county 
of  Sullivan  for  county  purposes,  and  having  collected  and  re- 
ceived no  more  than  such  share  from  the  collector  of  that 
town,  they  are  not  liable  to  refund  to  the  town  any  part  of  the 
moneys  so  received  by  them. 

This  action  was  brought  to  recover  from  the  defendant  the 
amount  collected  from  the  New  York  and  Oswego  Midland 
Bailroad  Company  in  the  town  of  Liberty  as  taxes  for  county 
purposes  which  had  been  paid  over  to  the  county  treasurer 
during  the  years  1874,  1875,  1876,  1877  and  1878  by  the  col- 
lector  of  such  town.  The  right  of  the  town  to  this  money 
was  claimed  to  have  been  conferred  by  chapter  296  of  the 
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Laws  of  1874.  That  statute  provides  in  the  first  place  for  the 
repeal  of  the  law  exempting  the  property  of  the  New  York 
and  Oswego  Midland  Bailroad  Company  from  the  operation  of 
the  general  laws  of  the  State  imposing  taxation  upon  prop- 
erty ;  it  then  proceeded  to  appropriate  a  portion  of  the  taxes 
thereafter  to  be  levied  and  collected  from  the  property  of  such 
railroad  to  the  several  towns  and  municipalities  respectively 
which  had  issued  bonds  in  its  aid.  Then  follows  this  section : 
'^  It  shall  be  the  dutv  of  the  collector  of  taxes  of  each  such 
town  or  municipality  to  pay  over  to  the  said  commissioners  of 
his  town  or  municipality  the  amounts  of  the  county  taxes  col- 
lected by  him  from  the  said  corporation  on  the  real  and  per- 
sonal property  thereof  within  five  days  from  the  time  the  same 
is  collected,  and  the  said  commissioners  shall  give  to  the  said 
collectors  a  receipt  for  the  amount  of  county  taxes  so  received, 
which  said  receipt  shall  be  returned  to  the  treasurer  of  the 
county  in  which  the  said  collector  shall  reside." 

This  act  is  not  assailed  as  being  unconstitutional,  and  no  rea- 
son  is  alleged  by  the  appellant  justifying  any  disobedience  to 
its  provisions  by  any  person  or  officer  who  is  thereby  required 
to  perform  any  duty.  The  language  of  the  act  is  plain  and 
unambiguous,  and  there  seems  to  be  no  insuperable  difficulty  in 
the  way  of  carrying  out  its  provisions. 

The  object  of  the  act  was,  evidently,  to  confer  exclusively  upon 
the  several  towns  in  the  State  who  have  aided  in  the  construc- 
tion of  this  railroad  the  benefit  of  the  taxes  from  the  increased 
value  given  to  property  by  its  appropriation  and  use  for  rail- 
road purposes  and  which  was  derived  by  means  of  their  lia- 
bility. That  portion  of  the  tax  authorized  to  be  levied  upon 
such  property  for  county  purposes  was  in  each  year  expressly 
directed  by  the  act  to  be  withheld  from  the  county  where  it 
would  otherwise  have  gone,  and  paid  over  to  the  railroad  com- 
missioners of  the  several  towns  respectively  entitled  thereto  for 
their  use  and  benefit. 

The  plain  duty  of  the  board  of  supervisors  was,  therefore, 
in  making  an  apportionment  of  taxes  among  the  several  towns 
of  the  county  for  county  purposes  in  each  year  subsequent  to 
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the  paasage  of  the  act,  to  lay  out  of  view  the  several  amounts 
thus  withdrawn  from  them  by  the  act  of  1874  and  to  assess 
generally  upon  the  county  at  large  a  sufficient  sum  to  cover 
the  county  charges  in  addition  to  the  taxes  for  county  purposes 
levied  upon  railroads. 

The  statute  not  only  authorized  but  enforced  this  upon  the 
board  of  supervisors  in  the  several  counties  through  which 
this  railroad  was  laid  and  wherein  towns  were  bonded  in 
its  aid,  and  authorized  the  insertion  in  their  warrants  issued 
for  the  collection  of  taxes  appropriate  pro^osions  to  carry  out 
the  object  of  the  act.  Thus  it  was  held  in  People^  ex  rd, 
Martin^  v.  Brown  {mprd)^  that  chapter  398  of  the  Laws  of 
1866,  authorizing  the  collection  of  taxes  for  the  payment  of 
interest  upon  bonds  issued  by  the  several  towns  of  tiie  State  in 
aid  of  the  New  York  and  Oswego  Midland  railroad,  and  the 
payment  of  such  taxes  to  town  railroad  commissioners,  gave 
authority  to  the  board  of  supervisors  to  change  the  general 
form  of  their  warrants  as  prescribed  by  the  Revised  Statutes 
and  to  insert  therein  a  direction  to  the  collector  to  pay  such 
moneys  to  the  railroad  commissioners  of  the  towns. 

The  defendants  here,  instead  of  requiring  the  collector  of 
the  town  of  Liberty  to  pay  the  taxes  in  question  to  their  rail- 
road commissioners  as  the  statute  imperatively  demanded,  di- 
rected him  to  pay  such  moneys  to  their  own  treasurer,  and  the 
town  collector  for  the  years  specified  has  obeyed  such  direc- 
tion and  paid  these  moneys  into  the  county  treasury.  The 
moneys  thus  specifically  given  to  the  town  by  the  statute  have 
been  appropriated  by  the  county  to  its  own  use.  and  it  is  no 
answer  to  an  action  to  recover  them  back  to  plead  that  the 
county  has  received  no  more  money  than  the  law  entitled  it  to 
levy  upon  and  collect  from  the  county  at  large.  The  question 
relates  to  these  specific  moneys.  The  county  is  neither  entitled 
to  these  moneys  nor  to  an  equivalent  amount  from  the  town  of 
Liberty.  It  is  entitled  to  receive  from  the  tax  payers  of  that 
town  only  that  proportion  of  such  amount  which  its  assessed 
valuation  bears  to  the  aggregate  valuation  of  the  taxable  prop- 
erty of  the  whole  county,  and  this  amount  is  collectible  only 
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through  the  general  tax  levy.  The  only  question  here  is  to 
whom,  "  jEa?  ceqiM  et  hono^^  do  the  specific  moneys  levied  from 
the  railroad  corporations  for  county  taxes  during  the  years 
named  belong.  We  think  that  they  unquestionably  belong  to 
the  town.  The  county  has  simply  failed  to  collect  a  sufficient 
sum  to  pay  its  county  charges  for  the  several  yearjB  during 
which  it  has  unlawfully  appropriated  the  moneys  of  the  town 
to  its  own  uses.  It  should  now  refund  them  to  the  town  to- 
whom  the  statute  gave  them,  and  an  action  for  money  had 
and  received  is  the  appropriate  remedy  to  accomplish  this  re- 
sult. {HilZ  v.  Board  of  Supervisors^  12  N.  Y.  62  ;  Neuomcm 
V,  Supervisors  of  Livingston  Co.y  45  id.  676 ;  Dewey  v.  Board 
of  Supervisors  of  Niagara  Co.j  62  id.  294.) 

The  question  raised  by  the  plaintiff  as  to  the  amount  of  the 
recovery  was  correctly  disposed  of  by  the  General  Term.  The 
statute  under  which  this  action  is  brought  recognizes  and  de- 
scribes four  purposes  of  taxation,  viz. :  State,  county,  town 
and  municipal.  When  it  appropriates  to  the  town  that  por- 
tion described  as  county  taxes  it  obviously  means  to  distinguish 
the  sum  given  from  the  other  objects  of  taxation  described  in 
the  same  act. 

There  is  no  reason  for  supposing  that  the  legislature  in- 
tended to  use  the  same  word  in  the  same  act  to  convey  two 
manifestly  different  meanings. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should 
be  affirmed,  and  as  each  party  has  failed  in  his  appeal,  no  costs 
should  be  awarded  to  either  in  this  court. 

All  concur. 

Judgment  affirmed. 


MoBBis  MoBEY,  Respondent,  v,  Fbancis  W.  Traoet,  Appel- 
lant. 

An  action  may  be  brought  under  the  Code  of  Civil  Prooedare  (§  1987),  after 
the  reooyery  of  a  judgment  against  joint  debtors,  by  the  judgment  creditor 
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"  against  one  or  more  of  the  defendants  who  were  not  summoned  in  the 
original  action,"  although  the  defendants   served  have  appealed  and  i 

have  given  the  security,  which  under  said  Code  (§  1810)  "stays  all  pro-  | 

ceedings  to  enforce  the  judgment  appealed  from/'  I 

The  second  action  is  not  brought  to  enforce  the  judgment  but  to  establish  | 

the  liability  of  the  defendants  not  served,  which  is  not  determined  by 
such  judgment. 

(Submitted  May  8,  1888  ;  decided  June  6, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  BuflEalo,  entered  upon  an  order  made  March 
27,  1882,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  on  the  report  of  a  referee. 

This  action  was  brought  under  section  1937  of  the  Code 
of  Civil  Procedure,  after  a  judgment  upon  a  joint  undertaking 
to  charge  the  defendant  here,  who  was  a  defendant  in  the  prior 
action,  but  who  was  not  served  with  the  summons. 

The  defendant  who  was  served  appealed  from  the  judgment 
giving  the  undertaking  required  to  stay  proceedings.  Pending 
the  appeal  this  action  was  brought.  The  defense,  among  other 
tilings,  was  that  plaintiff  was  stayed  by  the  undertaking  from 
bringing  the  action . 

Further  facts  are  stated  in  the  opinion. 

Bowen^  Rogers  <&  Locke  for  appellant.  The  undertaking 
given  by  the  defendant  Tifft,  in  the  action  by  this  plaintiff 
against  Tifft  and  Tracy,  stays  all  proceedings  to  enforce  the 
judgment  pending  the  appeal  in  that  case.  (Code,  §§  1310, 
1937, 194:0, 1941 ;  Butchers  cfe  Grocers'  B'k  v.  WiUis,  1  Edw. 
Ch.  645.) 

E.  C.  iSjprague  for  respondent.  The  statute  of  limitations 
does  not  run  against  a  cause  of  action  where  an  appeal  has  been 
perfected  and  an  undertaking  given  to  stay  proceedings. 
(Code  of  Civ.  Pro.,  §§  406,  1309  ;  Code  of  Procedure,  §§  105, 
348 ;  Maples  v.  Mackey^  89  N.  Y.  146. ;  The  stay  granted  on 
the  undertaking  given  by  Tifft  in  the  original  action  is  not  a 
bar  to  this  action.     (Code  of  Civ.  Pro.,  §§  1310,  1935.)    This 
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is  not  an  action  upon  the  former  judgment  in  any  such  sense 
as  claimed  by  defendant.  {Oakey  v.  AapinwaU^  4  N.  Y.  513, 
535,  540 ;  Lcme  v.  SdUer^  51  id.  1 ;  Brum  v.  Brooker^  4  Denio, 
56 ;  Foster  v.  Wood,  1  Abb.  [N.  S.]  150;  30  How.  Pr.  284.) 

Andrews,  J.  The  judgment  against  George  W.  Tifft  and 
Francis  W.  Tracy,  rendered  upon  their  joint  undertaking  as 
sureties  upon  the  successive  appeals  in  the  suit  of  Dams  v. 
Head  et  al.y  was  in  form  against  both  defendants^  upon  ser- 
vice  of  process  upon  TiflEt  alone.  The  defendant  Tracy  was 
not  served  with  the  summons,  nor  did  he  appear  in  the  action. 
Tifft  appealed  from  the  judgment  and  gave  the  requisite  un- 
dertaking to  stay  proceedings.  The  plaintiff,  pending  the 
appeal  by  Tifft  brought  this  action  against  Tracy,  under  sec- 
tion 1937  of  the  Code,  and  the  sole  question  is  whether  the 
provision  of  section  1310,  that,  when  an  appeal  is  perfected 
and  security  given,  "  the  appeal  stays  all  proceedings  to  enforce 
the  judgment  appealed  from,"  is  a  defense.  The  answer  is 
plain.  The  action  is  not  brought  to  enforce  the  original  judg- 
ment. The  original  judgment  bound  the  defendant  served  and 
authorized  execution  to  go  against  his  separate  property  or  the 
joint  personal  property  of  both  defendants.  These  are  the 
only  rights  flowing  from  the  judgment,  and  their  enforcement 
was  stayed  by  the  appeal.  The  present  action  is  not  an  action 
to  enforce  the  plaintiff's  rights  under  the  original  judgment, 
or  to  obtain  the  fruits  of  it.  Its  sole  object  is  to  establish 
Tracy's  liability  on  the  original  contract,  which  was  not  de- 
termined by  the  original  judgment,  and  of  which  it  was  no 
evidence.  If  there  had  been  no  stay,  the  plaintiff  would  have 
been  compelled  to  proceed  against  Tracy  by  action,  to  enforce  his 
personal  liability.  It  is  not  material  whether  this  action  is  re- 
garded as  an  action  in  form  on  the  judgment,  or  upon  the 
original  contract.  It  is  not  an  action  to  enforce  the  judgment, 
and  this  is  all  that  the  stay  prevents.  The  plaintiff  could  not 
rest  on  the  judgment,  to  maintain  his  action.  The  liability  of 
Tracy  could  only  be  established  by  evidence  aliunde,  and  Tracy 
could  interpose  any  defense  which  he  might  have  made  in  the 
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original  action.  (Code,  §  1039.)  The  primary  object  of  section 
1310,  was  to  protect  the  party  appealing  from  having  the  judg- 
ment enforced  against  him  while  the  right  was  in  controversy, 
on  condition  of  giving  security  for  the  final  judgment.  The 
defendant  is  not  in  a  position  to  interpose  the  stay  secured  by 
Tifft,  as  a  defense  to  a  proceeding  instituted  to  determine 
rights  not  adjudicated  by  the  fonner  judgment. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Margabet  a.  Dickinson,  Appellant,  v.  The  Mayor,  Aldeb> 
MEN  AND  Commonalty  of  the  Crrv  of  New  York,  Re- 
spondent. 


Plaintiff's  complaint  alleged  that  defendant  "improperly,  carelessly,  neg- 
ligently and  unlawfully  suffered  ice  and  snow  to  be  and  remain  upon  the 
crosswalk,"  at  the  intersection  of  two  streets  in  the  city  of  New  York  ; 
that  in  consequence  thereof,  plaintiff,  while  passing  over  said  crosswalk, 
was  throfrn  to  the  ground  and  injured,  and  plaintiff  asked  to  recover  the 
damages  sustained.  Held,  that  the  action  was  ' '  t3  recover  damages  for 
a  personal  injury  resulting  from  negligence  "  within  the  meaning  of  the 
provision  of  the  Code  of  Civil  Procedure  (§  38S),  limiting  the  time  for 
the  commencement  of  such  action  to  three  years. 

IrHne  v.  Wood  (51  N.  Y.  228),  CUffoi'd  v.  Dam  (81  id.  56),  Sexton  v.  Zett 
(44  id.  481),  Creed  v.  Hartmann  (29  id.  591),  Congreve  v.  Smith  (18  id.  82), 
distinguished. 

The  provision  of  said  Code  (g  410)  providing  that  where  "  a  demand  is 
necessary  to  entitle  a  person  to  maintain  an  action,  the  time  within  which 
the  action  roust  be  commenced  must  be  computed  from  the  time  when 
the  right  to  make  the  demand  is  complete,"  is  applicable  to  actions 
against  the  city  of  New  York. 

Such  an  action  is  not  saved  from  the  operation  of  said  provision  by 
the  provision  (§  8841)  declaring  that  '*  any  special  provision  of  the 
statutes  remaining  unrepealed  ♦  »  ♦  which  is  applicable 
exclusively  to  an  action"  against  said  city  shall  not  be  affected  by 
the  Code. 

The  provision  of  the  charter  of  said  dty  of  1873  (§  105,  chap.  835,  Laws 
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of  1878)  providing  that  no  action  shall  be  maintained  against  the  dtj 
**  anless  the  claim  upon  which  the  action  is  biooght  has  been  presented 
to  the  comptroller  and  he  has  neglected  for  thirty  days  after  such 
presentment  to  pay  the  same  "  was  intended  for  th^  benefit  of  the  city, 
not  of  claimants,  and  does  not  deprive  the  city  of  the  benefit  of  the  said 
provision  as  to  the  time  when  the  statute  of  limitations  begins  to  run. 

Accordingly,  hddt  that,  as  it  was  set  forth  in  the  complaint  that  the  acci 
dent  happened  in  January,  1877,  and  that  the  claim  was  presented  to 
the  comptroller  in  April,  1881,  the  action  was  barred. 

FUher  v.  Mayor,  etc,  (67  N.  Y.  76),  distinguished. 

(Submitted  May  8,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  November  term,  1882,  which  affirmed  a  judgment 
entered  upon  an  order  sustaining  a  demurrer  to  a  count  of  the 
defendant's  answer.     (Reported  below,  28  Hun,  254.) 

The  complaint  in  this  action  among  other  things  alleged  that 
the  Eighth  avenue,  in  the  city  of  New  York,  is  a  public 
thoroughfare,  and  that  it  was  and  is  the  duty  of  the  defendant 
to  keep  and  maintain  the  streets  and  avenues  of  said  city, 
including  the  said  Eighth  avenue,  in  good  order  and  repair, 
and  not  to  suffer  ice  or  snow  to  be  or  remain  in  such  a  rough 
and  uneven  condition  on  the  crosswalks  thereof  as  to  be  unsafe 
and  dangerous  to  foot  passengers.  That  the  defendant  "  im- 
properly, carelessly,  negligently  and  unlawfully  suffered  ice  or 
snow  to  be  and  remain  upon  the  crosswalk  on  the  east  side  of 
Eighth  avenue,  at  the  intersection  of  Eighteenth  street,  in  the 
city  of  New  York,  in  such  a  rough  and  uneven  condition  that 
a  person  could  not  walk  over  it  without  danger  of  falling  down," 
and  by  reason  tliereof  "  the  plaintiff,  on  or  about  the  10th  day 
of  January,  1877,  while  lawfully  passing  over  and  upon  said 
crosswalk,  and  without  any  fault  on  her  part,  was  suddenly 
precipitated,  cast  ftnd  thrown  upon  theground,  thereby  fractur- 
ing her  left  thigh  or  hip."  It  then  alleges  the  damages  suf- 
fered by  her,  for  which  she  claims  to  recover,  to  be  $15,000,  and 
that  on  the  28th  day  of  April,  1881,  the  plaintiff  presented  the 
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claim  on  which  this  action  is  brought,  in  writing,  to  the  compH 
troller  of  the  city  of  New  York,  and  demanded  payment  thereof, 
but  that  he  has  neglected  for  thirty  days  after  such  presenta- 
tion to  pay  the  same. 

To  this  alleged  cause  of  action  the  defendant,  for  its  fourth 
answer,  alleged  ^^  that  more  than  three  years  have  elapsed  since 
the  cause  of  action  set  forth  in  the  complaint  accrued,  and  that 
the  right  of  the  plaintiff  to  make  the  demand  necessary  to  en- 
title her  to  maintain  an  action  therefor  was  complete  more 
than  three  years  before  the  commencement  of  this  suit." 

Clifford  A.  H.  Bartlett  for  appellant.  The  continuance  of 
a  defect  or  obstruction  in  a  public  street,  which  it  is  the  duty 
of  the  city  to  remove,  is  a  nuisance.  (Dillon  on  Mun.  Corp., 
§§  520,  541,  764 ;  King  v.  HusseU,  6  East,  430 ;  Bines  v. 
Zockport,  5  Lans.  19 ;  Ajngell  on  Highways,  §§  223,  225 ;  Weet 
V.  Brockportj  16  N.  Y.  172 ;  Brower  v.  Mayor ^  3  Barb.  258 ; 
Robinson  v.  Chamberlain^  34  N.  Y.  389,  390;  HtUson  v. 
Mayor ^  9  id.  169 ;  Ham  v.  Mayor^  37  Sup.  Ct.  468.)  Ice  or 
snow  sufEered  to  remain  for  a  long  time  in  a  rough  and  uneven 
condition  on  a  public  street  is  a  nuisance.  (9  Md.  178 ;  Kirby 
V.  Boylston  Market  Assoc^n^  80  Mass.  249,  251,  252  ;  Cook  v. 
City  of  Milwaukee^  24  Wis.  274 ;  MoAuley  v.  Boston^  113 
Mass.  505 ;  Street  v.  Holyoke^  105  id.  85 ;  Stone  v.  HuVbardstwiy 
100  id.  56,  57 ;  Luther  v.  Worcester^  97  id.  272 ;  Bvichins  v. 
Bo8to7i^  94  id.  572,  note ;  Stanton  v.  Springfield^  id.  569 ; 
Savage  v.  Ba/ngor^  40  Me.  179 ;  Smyth  v.  Bangor,  72  id.  251 ; 
Collins  V.  Council  Bluffs^  32  Iowa,  328 ;  McLaughlin  v.  City 
of  Corry,  77  Penn.  St.  113  ;  Hubbard  v.  Conayrd,  35  K  H.  69 ; 
Hodges  v.  Hodges^  46  Mass.  211 ;  Wemlick  v.  McCotter^  87 
N.  Y.  128 ;  Swords  v.  Edgar^  59  id.  34 ;  Billings  v,  Worcester^ 
102  Mass.  333.)  In  cases  of  nuisances  no  question  of  negli- 
gence is  involved.  (Shearman  and  Eedfield  on  Negligence, 
§§  84,  363 ;  MuUer  v.  McKesson,  73  N".  Y.  204 ;  Woolf  v. 
Ohalker,  31  Conn.  130 ;  Lrvine  v.  Wood^  51  N.  Y.  228 ; 
Clifford  V.  Dam,  81  id.  56 ;  Sextm  v.  Zett,  44  id.  431,  432  ; 
Creed  v.  Hartman,  29  id.  597;  Gongreve  v.  Smith,  18  id   82 ; 
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Dygert  V.  Schencky  23  Wend.  447;  Nickels  v.  Mcurshlamdj 
L.  R.,  10  Exch.  259,  260 ;  22  Hnn,  61,  62 ;  EaJdn  v.  Br<mn, 
1  E.  D.  Smith,  45,  46.^  The  right  of  action  did  not  accrae 
until  demand  was  made  upon  the  comptroller.  (L^ws  of  1873, 
chap.  335,  §  105 ;  Fislier  v.  The  Mayor,  67  N.  Y.  76  ;  Taylor 
V.  The  Mayor,  52  How.  78 ;  Moser  v.  Mayor,  General  Term, 
May,  1879  ;  Code  of  Civ.  Pro.,  §  3341.) 

D,  J.  Dewn  for  respondent.  In  the  case  at  bar  the  alleged 
injury  sustained  by  the  plaintiff  has  been  occasioned  by  the 
negligence  of  the  defendant  in  omitting  to  perform  the  duty 
resting  upon  it  in  relation  to  caring  for  the  streets,  and  is  within 
the  six  years'  limitation.  (Code,  §  382.)  The  period  within 
which  the  plaintiff's  action  must  be  commenced  under  the 
statute  began  to  run  against  the  plaintiff  when  the  right  to 
make  the  demand  was  complete.  (Code,  §  3341 ;  Meehan  v. 
MayoT^  28  Hun,  642.)  The  statutes  requiring  demand  to  be 
made  upon  the  city,  prior  to  the  commencement  of  an  action, 
do  not,  upon  principle,  postpone  the  operation  of  the  statute  of 
limitations  until  such  demand  has  been  made.  •  (Laws  of  1873, 
chap.  335,  §  105 ;  Fisher  v.  The  Mayor,  67  1^.  Y.  73 ;  Van 
Wart  V.  The  Mayor,  52  How.  78 ;  Brust  v.  Barrett,  16  Hun, 
409 ;  Stafford  v.  Richardson,  15  Wend.  302 ;  Lyle  v.  Murray, 
4  Sandf .  590 ;  Palmer  v.  Palmer,  36  Mich.  487 ;  White  v. 
Southland,  2  Alb.  Law  Jour.  50;  Sweet  v.  Irish,  36  Barb. 
467 ;  PayM  v.  Gardner,  29  N.  Y.  146.) 

MiLLEB,  J.  The  complaint  in  this  action  alleges,  mong 
other  things,  that  the  defendant  improperly,  carelessly,  negli- 
gently and  unlawfully  suffered  ice  or  snow  to  be  and  remain 
upon  the  crosswalk  on  the  east  side  of  Eighth  avenue  at  the 
intersection  of  Eighteenth  street  in  the  city  of  New  York,  and 
that,  by  reason  thereof,  plaintiff  sustained  injuries  for  which 
she  seeks  to  recover  damages  in  this  action.  The  appellant's 
counsel  claims  that  the  limitation  within  which  the  action 
must  be  brought  is  six  years  for  the  reason  that  the  continu- 
ance of  a  defect  in  the  public  street  is  a  nuisance  which  it  is 
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the  duty  of  the  city  to  remove ;  that  being  such  no  question  of 
neghgeuce  is  involved,  and  that  the  legislature  has  provided 
different  limitations  for  actions  for  personal  injuries  result- 
ing from  negligence  and  actions  for  personal  injuries  other- 
wise than  from  negligence.  In  this  case  it  appears  that 
the  snow  and  ice  were  formed  on  the  crosswalk  from  causes 
over  which  the  defendant  had  no  control.  The  allegations  in 
complaint  tend  to  establish  that  the  defendant  neglected  to 
perform  a  duty  by  not  removing  the  ice  and  snow  from  the 
walk.  This  was  not  an  averment  for  keeping,  maintaining 
and  suffering  a  nuisance;  but  merely  for  negligence  in  not 
removing  the  ice  and  snow.  The  complaint  was  not  for  a 
positive  wrong  committed  by  the  defendant,  but  for  an  injury 
sustained  by  reason  of  defendant's  negligence.  The  authorities 
establish  a  distinction  between  an  action  for  wrong  and  an 
action  for  negligence.  {MvUer  v.  McKesson^  73  N.  Y.  204 ; 
29  Am.  Rep.  123 ;  Irvine  v.  Wood,  61  N.  Y.  228 ;  10  Am. 
Rep.  603 ;  Clifford  v.  Dam,  81  N.  Y.  56 ;  /Sfec^n  v.  Zett,  44 
id.  431 ;  Creed  v.  Hartman,  29  id.  591 ;  Congreve  v.  Smith, 
18  id.  82.) 

In  the  cases  cited  no  question  of  negligence  was  presented 
and  the  causes  of  action  arose  from  a  wrongful  act  of  the  de- 
fendants, which  produced  the  injury  aside  from  the  neg- 
ligent act  or  conduct  of  the  defendants. 

Some  authorities  are  cited  by  appellant's  counsel  to  sustain 
the  doctrine  that  any  obstruction  or  act,  which  unnecessarily 
incommodes  or  impairs  the  lawful  use  of  the  highway  by  the 
public,  is  a  nuisance.  Conceding  the  correctness  of  the 
rule  laid  down  we  do  not  think  it  is  applicable  to  a  case 
where  the  gist  of  the  action,  as  alleged  here,  is  the  carelessness 
and  negligence  of  the  defendant  and  where  the  alleged  ob- 
struction is  the  mere  casual  existence  of  snow  and  ice  which 
was  not  caused  by  any  act  of  the  defendant  or  allowed  to  re- 
main by  a  positive  wrongful  act.  We  have  examined  the 
authorities  cited  by  the  appellant's  counsel  in  regard  to  the 
liability  of  municipal  corporations  to  keep  their  streets  -in  re- 
pair and  to  prevent  and  remove  obstructions,  but  we  think  that 
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Done  of  them  go  to  the  extent  of  holding  that  mere  negli- 
gence in  failing  to  remove  a  temporary  obstruction  of  itself 
oonstitutes  a  nuisance  which  renders  the  defendant  liable  for  a 
wrong,  where  such  obstruction  is  only  claimed  to  have  been 
carelessly  and  negligently  caused.  A  case  may  arise  where,  if 
ice  and  snow  are  suffered  to  remain  for  a  long  time  in  a  rough 
and  uneven  condition  on  a  public  street,  it  may  constitute  a 
nuisance.  {Mayor ^  etc.y  v.  Ma/rrioU^  9  Md.  178.)  No  such 
cause  of  action  is  alleged  in  the  complaint  in  this  case.  It 
is  evident  that  the  injury  to  the  plaintiff,  as  alleged  in  the 
complaint,  was  caused  by  the  negligence  of  the  defendants  in 
omitting  to  perform  the  duty  imposed  upon  it  in  relation 
to  taking  care  of  the  streets.  The  plaintiff,  to  establish  her 
case,  must  show  that  the  defendant  has  failed  to  use  ordinary 
diligence.  It  is  not  alleged  that  any  act  of  the  defendant 
caused  the  accumalation  of  the  ice  or  snow,  and  the  action  is 
founded  upon  the  negligence  alone  in  omitting  to  perform  a 
public  duty  and  not  upon  a  wrongful  act  in  constructing  an 
obstacle  which  created  a  nuisance.  It  is  plain,  therefore,  that 
the  cause  of  action  alleged  in  the  complaint  is  for  a  personal 
injury  resulting  from  negligence. 

The  action  being  based  upon  negligence  solely  and  not  main- 
tainable unless  brought  within  three  years,  the  next  question 
which  arises  is  whether  the  statute  of  limitations  commenced  to 
run  against  the  plaintiff  before  the  demand  was  made  upon  the 
comptroller.  Section  105  of  the  charter  provides  that  "  no 
action  shall  be  maintained  against  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  unless  the  claim  on 
which  the  action  is  brought  has  been  presented  to  the  comptrol- 
ler, and  he  has  neglected  for  thirty  days  after  such  present- 
ment to  pay  the  same,"  and  it  is  urged  that  the  right  of  action 
did  not  accrue  until  such  demand  was  made.  The  Code 
(§  410)  provides  that  "  where  a  right  exists,  but  a  demand  is 
necessary  to  entitle  a  person  to  maintain  an  action,  the  time 
within  which  the  action  must  be  commenced  must  be  computed 
from  the  time  when  the  right  to  make  the  demand  is  complete ;" 
and  by  section  3841  it  is  declared  that  ^^  each  provision  of 
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this  act  is  to  be  construed  as  not  affecting  any  special  provision 
of  the  statutes  remaining  unrepealed  after  the  former  provis- 
ion takes  effect,  which  is  applicable  exclusively  to  an  action 
against  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  including  the  recovery,  entry  and  collection  of  a 
judgment  in  such  action."  It  is  insisted  that  under  this  saving 
clause  the  provisions  of  section  410  do  not  apply  to  actions 
against  the  city.  We  think  that  this  construction  of  the  statute 
cannot  be  maintained,  and  that  this  provision  relates  to  and  is 
intended  to  enforce  the  special  statutory  provision  which  au- 
thorizes and  regulates  actions  against  the  city,  and  the  applica- 
tion of  the  statute  of  limitations  is  not  thereby  affected.  The 
intent  and  purpose  of  section  105  of  the  charter  was  mainly  to 
'enable  the  comptroller  to  settle  claims  against  the  city  and 
thereby  save  unnecessary  costs  and  expenses  in  the  litigation 
which  must  ensue.  We  think  that  it  w^as  not  intended  to  in- 
definitely extend  the  time  in  all  cases  within  which  an  action 
might  be  brought  against  the  city  and  thus  put  in  the  power 
of  the  claimant  to  delay,  without  any  limitation  whatever,  and 
thereby  in  some  instances  to  deprive  the  corporation  of  the 
benefit  of  testimony  which  otherwise  might  have  been  adduced 
in  defense  against  an  action  brought.  The  statute  was  for  the 
benefit  of  the  city  and  not  for  the  benefit  of  the  claimant.  It 
was  not  designed  to  repeal  the  statute  of  limitations  as  to  the 
city  and  thus  deprive  it  of  a  defense  which  belongs  to  and  is 
the  inherent  right  of  ordinary  litigants  except  in  cases  wliere 
it  is  specifically  otherwise  provided.  The  rule  insisted  upon 
might  operate  very  oppressively  against  a  municipal  corpora- 
tion whose  means  of  knowledge  of  claims  against  it  of  the 
nature  of  the  one  in  controversy  could  only  be  acquired  through 
its  officers  and  then  generally  after  a  presentation  of  the  same. 
This  construction  has  been  upheld  in  the  Supreme  Court  in 
case  of  Meehcm  v.  Mayor^  etc.  (28  Hun,  642).  The  appellant's 
counsel  relies  upon  certain  authorities  cited,  which  it  is  claimed 
sustain  the  doctrine  that  the  statute  of  limitations  does  not 
begin  to  run  until  demand  made  upon  the  comptroller.  The 
principal  case  relied  upon  is  Fisher  v.  Mayor^  etc,  (67  N.  Y. 
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76),  which  is  we  think  clearly  distinguishable  from  the  case  at 
bar.  In  that  case  the  action  was  brought  to  recover  the  amount 
of  an  award  for  lands  taken  by  virtue  of  chapter  86  of  the 
Laws  of  1813,  section  183.  That  statute  provided  that  the 
award  should  be  payable  to  the  parties  after  application  to  the 
mayor,  etc.,  thus  giving  to  the  plaintiff  a  cause  of  action  upon 
strict  fulfillment  of  all  the  conditions  therein  prescribed.  It 
will  thus  be  seen  that  the  right  of  action  depended  upon  the 
statute,  and  an  adherence  to  its  requirements  was  essential  to 
maintain  it ;  a  demand,  therefore,  was  a  part  of  the  cause  of 
action  and  necessary  to  be  alleged  and  proven,  and  without  this 
no  cause  of  action  existed. 

Under  the  section  of  the  charter  cited  (§  106)  the  de- 
mand required  was  a  condition  of  maintaining  the  action  and 
not  an  essential  part  of  it,  upon  which  the  inception  of  a  right 
is  based  and  the  cause  of  action  founded.  It  is  thus  manifest 
that  in  the  case  cited  the  statute  gave  the  cause  of  action  and 
that  it  did  not  exist  at  common  law  alone.  In  the  case  at  bar 
the  cause  of  action  arose  upon  the  principles  of  the  common 
law  and  was  perfect  and  complete  when  the  injury  occurred  to 
the  plaintiif  by  reason  of  the  negligence  of  the  defendant.  It 
is  obvious  that  there  is  a  plain  distinction  between  the  two 
cases  and  that  the  former  is  not  in  point. 

We  have  examined  the  other  cases  to  which  our  attention 
has  been  called,  and  none  of  them  we  think  sustain  the  position 
contended  for  by  the  appellant's  counsel. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  Majbt  Clbmbnti,  Bespond- 
ent,  V.  Theodobe  F.  Jaokson,  Registrar,  etc.,  Appellant. 

The  act  of  1888  (Chap.  868,  Laws  of  1882)  validating  (so  far  as  the  same 
remain  unpaid)  certain  taxes  in  the  city  of  Brooklyn,  which  were  invalid 
because  of  the  omission  of  the  assessors  to  yerifj  the  assessmeat-rolls  as 
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prescribed  bj  the  citj  charter  (§  31,  title  4,  chap.  384,  Laws  of  1854,  as 
amended  bj  §  21,  chap.  63,  Laws  of  1862)  did  not  validlate  a  sale,  made 
prior  to  its  passage  because  of  non-payment  of  such  a  tax  ;  nor  did 
it  validate  the  penalties  bj  way  of  interest  and  expenses,  imposed  by 
statute  for  the  non-payment  of  a  tax ;  it  simply  validated  the  tax  with  inter- 
est at  the  rate  specified  (g  2)  from  the  date  of  confirmation,  on  condition 
that  the  property  owner  might  discharge  it  by  paying  the  amount  speci- 
fied. 

The  acts  chapter  348,  Laws  of  1882,  and  chapter  448,  Laws  of  1881, 
have  no  application  to  such  a  case. 

A  payment  by  a  purchaser  at  a  tax  sale,  prior  to  the  passage  of  the  act,  is 
'  not  a  payment  of  the  tax.  Notwithstanding  the  sale  the  tax  "  remains 
unpaid  "  within  the  meaning  of  the  act,  and  the  property  owner  is  entitled 
to  the  benefit  of  said  condition,  and  upon  refusal  of  the  registrar  of 
arrears  of  the  city  to  accept  the  amount  specified,  is  entitled  to  a  manda- 
mus  to  compel  the  acceptance  thereof  and  the  discharge  of  the  tax. 

The  purchaser  at  the  tax  sale  is  not  a  necessary  party  to  the  proceeding  by 
mandamiis. 

(Argued  May  4,  1888  ;  decided  June  5,  1883.) 

Appeal  from  order  of  the  General  Term  of  the  (3ity  Court 
of  Brooklyn,  made  December  28,  1882,  which  afBrmed  an 
order  of  Special  Term  directing  the  issuing  of  a  peremptory 
writ  of  mandamits  directed  to  defendant  as  registrar  of  arrears 
in  the  city  of  Brooklyn,  requiring  him  to  receive  of  the  peti- 
tioner the  amount  of  taxes  imposed  upon  her  premises  in  said 
city  for  the  years  1868  and  1869,  with  interest  thereon  from 
the  time  of  the  original  confirmation  of  said  taxes  at  the  rate 
specified  in  the  act  chapter  363,  Laws  of  1882,  and  to  dis- 
charge and  cancel  the  lien  of  said  taxes. 

Prior  to  the  passage  of  the  said  act  the  petitioner's  property 
had  been  sold  for  the  payment  of  said  taxes,  the  purchase- 
money  paid  and  leases  had  been  executed  to  the  purchaser. 
In  October,  1882,  the  petitioner  tendered  to  defendant  the 
amount  of  the  taxes  with  interest  at  the  rate  of  six  per 
cent  from  the  date  of  the  original  confirmation  by  the  board  of 
supervisors,  which  he  refused  to  accept. 

Alfred  M  Mvdge  for  appellant.  The  taxes  were  not  unpaid 
within  the  meaning  of  section  2  of  chapter  363  of  the  Laws 
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of  1882.     (Liiwa  of  1862,  chap.  63,  §  26,  p.  196  ;  Brevoort  v. 
City  of  Brooklyn.  89  N.  Y.  128.) 

NichdUon  P,  O^Brien  for  respondent.  The  remedy  of  the 
relator  for  the  grievance  complained  of  is  by  writ  of  mandor 
mus  to  compel  the  registrar  of  arrears  of  the  city  of  Brooklyn 
to  discharge  and  perform  the  statutory  duties  of  the  munici- 
pal department  under  his  charge.  {Swift  v.  Mayor^  83  N.  T, 
535 ;  Frcmcis  v.  Common  Council  of  Troy^  78  id.  36-7 ; 
People  V.  Board  of  Supvrs.,  64  id.  604 ;  73  id.  175 ;  Frey 
V.  Cdb)%al  AppraiserSy  id.  443.)  The  relator  has  sliown 
herself  legally  and  equitably  entitled  to  the  writ,  having  done 
every  thing  required  as  a  condition  precedent  to  the  right  de- 
manded. {Stevens  v,  Iloyt,  66  N.  Y.  606;  Code,  §§  2082 
and  452,  1204 ;  People  v.  Supervisors^  73  N.  Y.  175 ;  People 
V.  Board  of  Apportionment^  64  id.  627 ;  Albany  Inst. 
V.  BurdlcJCy  87  id.  40 ;  Derham  v.  Lee^  id.  599.)  The 
omission  of  the  assessors,  in  verifying  the  corrected  assess- 
ment-roll, to  insert  an  averment  to  the  eilect  that  they 
have  together  personally  examined  within  the  year  past 
each  and  every  lot  or  parcel  of  land,  house,  building  or 
other  assessable  property  within  the  ward,  as  required  by  the 
statute  (charter  of  1854),  rendered  the  assessment-roll  defect- 
ive, and  failed  to  give  jurisdiction  to  the  board  of  supervisors 
to  impose  a  tax.  (  Van  Rensselaer  v.  Wishech^  7  N.  Y.  517  ; 
Westfall  V.  Preston^  49  id.  349 ;  Billinger  v.  Gray^  51  id. 
610;  Bradley  v.  Starr,  55  id.  401;  PeopU  v.  Suffern,^^  id.  321; 
MerriU  v.  Yil.  of  Port  Chester,  71  id.  309  ;  Brevoort  v.  City 
of  BrooMyn,  89  id.  128.)  Moneys  received  by  an  unauthorized 
sale  cannot  be  considered  a  payment.  {Chapm/in  v.  City  of 
Brooklyn,  40  N.Y.  372, 8-9;  Peyser  v.  Mayor, 10  id.  500;  BeeJcr 
Tnan  v.  Brigham,  7  id.  366  ;  Rathbone  v.  Hooney,  58  id.  463.) 
The  conveyance  to  Brower  was  illegal  and  void,  even  if  the 
tax  and  sale  were  legal,  as  he  never  served  the  notice  required 
by  section  27,  or  complied  with  section  23  of  the  charter. 
{WiUiams  v.  Tawnsend,  31  N.  Y.  414;  §  27,  title  5  of 
charter.)  The  statute  of  1882  (Chap.  363)  was  a  remedial 
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act,  and  must  be  read  and  construed  according  to  the  natnral 
and  obvious  import  of  the  language  contained  in  it  and  the  ob- 
ject to  be  obtained  by  its  enactment.  {People  v.  Supvrs.^  etc.j 
43  N.Y .  132 ;  OoiUotel  v.  Mayor  of  N.  Z.,  87  id.  445  ;  Astor 
V,  Mayor^  62  id.  575-8 ;  Dannat  v.  Oity  of  New  Torky  77 
id.  50  ;  Ridey  v.  Smith,  64  id.  676.) 

Bapallo,  J.  Under  the  decision  of  this  court  in  Brevoort 
V.  The  Gity  of  Brooklyn  (89  N.  Y.  128),  the  taxes  in  question 
were  illegally  assessed  and  the  assessment  was  void.  This  is 
not  disputed  by  the  appellant.  The  sales  of  respondent's 
property  for  the  non-payment  of  these  taxes  were  consequently 
also  void,  and  the  purchaser  acquired  no  right  or  title  to  re- 
spondent's property  by  virtue  of  those  sales  or  of  the  leases 
subsequently  granted. 

Chapter  363  of  the  Laws  of  1382  did  not  validate  those 
sales.  It  validated  the  taxes,  but  only  aub-modo.  It  did  not 
validate  the  penalties  by  way  of  interest  and  expenses,  which 
would  have  been  a  lien  on  respondent's  property,  and  for  non- 
payment of  which,  as  well  as  the  original  taxes,  the  property 
was  sold,  but  the  validating  act  was  accompanied  by  the  con- 
dition that  the  taxes  thus  validated  and  remaining  unpaid 
should  be  payable  with  interest  at  the  rate  of  six  per  cent  per 
annum,  from  the  date  of  the  original  confirmation  thereof  by 
the  supervisors,  provided  such  payment  be  made  before  the 
Ist  of  December,  1882,  and  if  not  so  paid,  then  that  interest 
should  bo  collected  thereon  at  the  rate  of  uine  per  cent  j>er 
annum  from  the  date  of  such  original  confirmation.  This  was 
the  extent  to  which  the  taxes  were  validated.  All  the  pro- 
visions of  the  act  must  be  read  and  construed  together,  and 
thus  read  and  construed,  it  appears  that  these  void  taxes  were 
made  valid  only  on  condition  that  property  owners  might  dis- 
charge them  by  paying  the  reduced  amount  specified  in  the 
act.  It  could  not  have  been  the  intention  of  the  act  that  if 
the  city  had  attempted  to  enforce  payment  of  these  void  taxes, 
by  sales  and  leases,  the  validation  should  stand  and  the  land- 
owners be  deprived  of  the  provision  for  their  benefit,  which 
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was  one  of  the  terms  upon  which  the  legislature  cured  the  de- 
fect in  the  assessment  of  die  taxes. 

Chapter  348  of  the  Laws  of  1882  has  no  bearing  on  this  case. 
That  was  not  an  act  to  validate  void  taxes  or  assessments,  but 
a  gratuitous  rebate  from  taxes  and  assessments  supposed  to  be 
valid,  made  for  the  purpose  of  inducing  prompt  payment.  It 
permitted  "  any  person  owi/ng  the  city  of  Brooklyn  any  taxes, 
assessments  or  water-rents,"  to  pay  the  same  at  any  time  before 
the  1st  of  December,  1882,  with  interest  at  six  per  cent  per 
annum  from  the  date  of  confirmation. 

Chapter  443  of  the  Laws  of  1881  also  assumed  the  taxes  to 
be  valid,  and  provided  for  their  collection.  It  was  not  passed 
for  the  validation  of  void  taxes  or  assessments. 

It  is  contended  by  the  appellant  that  the  respondent  was  not 
entitled  to  the  benefit  of  the  portion  of  the  act  of  1882  (Chap. 
363)  which  was  beneficial  to  her,  because  that  provision  ap- 
plied only  to  such  of  the  void  taxes  validated  by  the  act  as 
remavned  unpaid^  and  that  in  her  case  the  taxes  did  not  re- 
main unpaid,  as  the  purchaser  at  the  tax  sale  had  paid  them. 

We  do  not  think  that  the  payments  made  by  the  purchaser 
were  payments  of  the  taxes.  He  did  not  make  the  payments 
for  the  benefit  of  the  relator,  or  in  her  behalf,  nor  for  the  pur- 
pose of  discharging  the  property  from  the  lien  of  the  taxes,  but 
made  them  in  his  own  behalf,  for  the  purpose  of  acquiring  an 
interest  in  the  property  by  virtue  of  the  sales  made  by  the  city 
to  enforce  tliat  lien,  in  consequence  of  the  non-payment  of  the 
taxes  and  penalties.  The  payments  made  by  him  were  no  more 
a  payment  of  the  taxes  than  would  a  payment  made  by  an 
assignee  to  an  assignor  of  a  bond,  in  consideration  of  the  as- 
signment thereof,  be  a  payment  of  the  bond. 

We  are  of  opinion,  therefore,  that  it  was  the  duty  of  the 
appellant  to  accept  the  snm  tendered  to  him  by  the  respondent, 
pursuant  to  section  2  of  the  act  of  1882  in  discharge,  of  these 
taxes. 

The  further  point  that  the  purchaser  at  the  tax  sales  was  a 
necessary  party  to  this  proceeding  is  not,  we  think,  tenable. 
He  had  no  right  or  title  to  the  property  if  the  sales  were  void, 
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and  if  they  were  valid,  or  were  made  so  by  the  act  of  1882, 
the  payment  of  the  taxes  by  the  relator  would  not  affect  him. 
This  proceeding  is  not  for  an  adjudication  upon  the  title,  but 
is  a  matter  wholly  between  the  relator  and  the  respondent,  to 
compel  the  latter  to  perform  a  statutory  duty,  the  effect  of 
which,  in  case  of  dispute,  must  be  determined  hereafter.  The 
purchaser  at  the  sales  is  no  more  proper  a  party  to  such  a  pro- 
ceeding than  would  an  adverse  claimant  of  title  to  land  be 
to  a  proceeding  by  mandarmis  to  compel  a  county  clerk  to 
record  a  deed  or  satisfaction  piece  affecting  the  title. 

The  question  whether  the  purchaser  can  recover  back  the 
sums  paid  on  the  tax  sales  is  one  between  him  and  the  city 
and  does  not  concern  the  relator. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Burr  B.  Andrews,  Appellant,  v.  The  ^tna  Life  ±nsttrance 

Company  of  Hartford,  Respondent. 

In  an  action  to  recover  back  premiums  paid  upon  certain  policies  of  life 
insarance  issued  by  defendant,  each  of  which  when  delivered  contained 
a  provision  that  the  policy  would  "  be  good  at  any  time,  after  three  pay- 
ments,  for  its  equitable  value/'  the  complaint,  after  alleging  the  Issu- 
ing of  the  policies  and  the  payment  of  more  than  three  years  premiama^ 
averred,  in  substanco,  that  plaintiff,  having  concluded  not  to  continue  to 
pay  premiums,  demanded  of  defendant  the  equitable  value  of  the  policies, 
and  on  its  refusal  to  allow  the  same,  commenced  an  action  to  recover  sucb. 
equitable  value  ;  that  thereafter  defendant  notified  plaintiff  that  said 
provision  was  inserted  in  the  policies  without  its  authority  or  consent, 
and  sot  up  such  claim  in  the  answer.  Wbereupou  the  plaintiff  discoa- 
tinued  the  said  action,  and  paid  the  taxable  costs  tliereof.  Held,  that 
assuming  the  first  action  was  discontinued  in  consequence  of  said  aver- 
ments in  the  answer,  defendant  was  not  estopped,  as  it  did  not  damage 
plaintiff,  because  whether  the  clause  was  part  of  the  contract  or  not  the 
former  action  could  not  have  been  sustained  ;  that  the  clause  if  binding 
upon  defendant  imposed  no  obligation  upon  the  company  to  pay  any  thingr 
until  plaintiff^s  death ;  it  simply  continued  the  policies  in  force  for  their 
equitable  value  in  case  no  further  payments  were  made. 
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It  appeared  upon  the  trial  of  this  action  that  the  notice  referred  to  was  a 
letter  written  to  defendant's  secretary,  which,  while  it  asserted  that  the 
clause  was  written  in  the  policies  without  authority,  stated  that  defend- 
ant was  willing  to  perform  it,  and  the  answer  in  the  former  action  which 
asserted  that  the  clause  was  inserted  without  authority  denied  that  de- 
fendant had  refused  to  paj  the  equitable  value.  Held,  that  this  was  an 
unequivocal  election  on  the  part  of  defendant  to  affirm  or  ratify  the 
alleged  unauthorized  act,  and  so  the  proceedings  in  the  former  action  fur- 
nished no  basis  for  an  equitable  estoppel. 

The  court  refused  to  submit  to  the  jury  the  questions  as  to  tlie  original 
validity  of  the  policies,  and  whether  they  had  been  affirmed  by  defend- 
ant. Held  no  error ;  because,  Jir^y  no  such  issue  was  tendered  by  the 
complaint ;  necand^  the  evidence  of  ratification  was  so  conclusive  there 
was  no  question  for  the  jury. 

A  principal  upob  being  informed  of  an  unauthorized  act  of  an  agent  has  a 
right  to  elect  whether  he  will  adopt  it  or  not,  and  so  long  as  the  condition 
of  the  parties  is  unchanged,  cannot  be  prevented  from  such  adoption  by 
the  fact  that  the  other  party  prefers,  to  treat  the  contract  as  invalid. 

An  election  once  made,  however,  is  irrevocable. 

(Argued  May  4. 1883  ;  decided  June  5,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court,  in  tlie  third  judicial  department,  entered  upon  an  order 
made  May  2,  1882,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  nonsuiting  plaintiff  on  trial. 

Tliis  action  was  brought  to  recover  back  money  paid  by  the 
plaintiff  to  the  defendant  for  premiums  on  four  policies  of  in- 
surance on  the  life  of  the  plaintiff,  issued  by  the  defendant 
November  17,  18(>6. 

It  is/eported  upon  a  former  appeal  in  85  N.  T.  334. 

The  policies  when  delivered,  each  contained  the  follow- 
ing clause :  "And  it  is  agreed  that  this  policy  shall  be  good 
at  any  time  after  three  payments  for  its  equitable  value." 
The  complaint  after  alleging  the  issuing  of  the  several  poli- 
cies, and  the  payment  by  the  plaintiff  of  cash  premiums 
thereon  to  the  amount  of  $875.25  on  each  policy,  further 
alleged  that  prior  to  the  26th  day  of  December,  1876,  the 
plaintiff,  having  concluded  not  to  continue  the  payment  of 
premiums,  demanded  of  the  defendant  the  equitable  value  of 
the  policies,  which  the  defendant  refused  to  allow  further  than 
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to  Burrender  the  notes  of  the  plaintiff,  had  bjr^the  defendant, 
for  the  part  of  the  premiums  not  paid  in  cash,  being  four  notes 
of  $491  each ;  that  the  plaintiff  thereupon,  on  the  26th  day  of 
December,  1876,  commenced  an  action  in  the  Supreme  Court 
to  recover  the  equitable  value  of  the  policies ;  that  after  the 
commencement  of  said  action  the  defendant  notified  the  plaint- 
iff that  the  clause  in  the  policies,  in  respect  to  the  payment  of 
equitable  value,  was  inserted  without  the  consent  or  authority 
of  the  defendant,  and  plaintiff  alleged  that  this  was  the  first 
notice  he  had  of  such  claim  ;  that  the  defendant,  in  its  answer 
in  said  action,  alleged  that  the  agent,  who  took  the  application 
of  the  plaintiff  for  insurance,  inserted  said  clause  without  the 
knowledge  or  consent  of  the  defendant,  and  without  authority, 
"  whereupon  "  (the  complaint  continues)  "  the  plaintiff  discon- 
tinued the  said  action,  and  paid  the  defendant  the  taxable  costs 
thereof."  The  complaint  concludes  by  demanding  judgment 
for  $5,061.11  (the  amount  of  premiums  paid  in  cash),  with 
interest  thereon,  besides  the  costs  of  the  action 
Further  facts  appear  in  the  opinion. 

H.  A.  Stanton  for  appellant.  If  the  policies  had  been 
altered  without  the  knowledge  or  consent  of  the  company, 
then  they  were  not  the  contract  of  the  company  as  they  stood. 
The  plaintiff  never  accepted  any  other  contract  than  the  poli- 
cies as  they  stood  with  the  non-forfeiture  clause  in  them. 
(1  Parsons  on  Contracts,  Book  2,  chap.  2,  §  1 ;  Barlow  v.  Scott^ 
24  N.  Y.  40 ;  White  v.  Continental  NaJt,  Bk,  64  id.  319 ; 
Day  V.  N.  Y.  O.  R.  R.  Go.,  51  id.  591 ;  Ebm  v.  LoriUa/td, 
19  id.  302 ;  Utter  v.  Stewart,  30  Barb.  20 ;  Delavigne  v. 
United  Ins.  Co.,  1  Johns.  Cas.  310 ;  Murray  v.  United  Ins. 
Co.,  2  id.  171.)  A  fact  necessarily  implied  from  the  facts 
stated  forms  a  part  of  the  pleading  as  much  as  if  specifically 
alleged,  and  a  direct  allegation  of  such  fact  is  never  necessary. 
(2  Wait's  Pr.  315;  Farron  v.  Sherwood,  17  N.  Y.  230; 
Prindle  v.  Caruthers,  1 5  id.  426 ;  Rosley  v.  Black,  28  id. 
443  ;  Allen  v.  Patterson,  7  id.  476.)  Every  element  exists  in 
the  evidence  upon  which  to  base  an  estoppel  against  the  de- 
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fendant  as  to  the  insertion  of  the  claases  in  question.  {JFinne- 
gem  V.  OarraheTj  47  N .  Y.  493  ;  Abed  v.  Van  Odder,  36  id. 
514;  Trustees  of  Presbyterian  Congregation  v.  Williams,  9 
Wend.  147  ;  Ifall  v.  White,  3  0.  &  P.  135 ;  Frost  v.  S.  MuL 
Ins,  Co.,  5  Denio,  157 ;  Coke's  Lit.  352,  A. ;  Pickard  v. 
Sea/rs,  6  A.  &  E.  469;  MuU^  v.  Pondir,  65  N.  Y.  334; 
Cont,  Nat.  B^h  v.  NaL  B^k  Commw,,  50  id.  675 ;  Mooney 
V.  Elder,  66  id.  233 ;  Bradner  v.  Howard,  75  id.  417  ;  Glackin 
V.  2^dler,  52  Barb.  152  ;  Lamhertson  v.  Van  Buskirk,  4  Hun, 
628 ;  0.  cfe  M.  R.  R.  Co.  v.  McCarthy,  6  Otto,  258 ;  Brovm 
V.  Bowen,  30  N.  Y.  619,  540.)  The  doctrine  of  relation  is  an 
equitable  fiction  to  protect  and  effectuate  substantial  rights. 
It  is  not  a  doctrine  to  be  applied  to  cut  off  equities  and  to 
further  wrongs,  or  cover  up  frauds  or  promote  injustice. 
{GHheHy.  Sharp,  2  Lans.  414  ;  Bliss  v.  CotUe,  32  Barb.  325 ; 
Clark  V.  Peahody,  22  Me.  530 ;  Fiske  v.  Homes,  41  id.  442 ; 
Oorham  v.  OaLe,  7  Cow.  737.)  It  was  properly  a  question  of 
fact  for  the  jury,  as  to  whether  or  not  the  company  had  affirmed 
or  disaffirmed  the  policies  with  these  clauses  in  them.  {Bitch 
V.  Smith,  82  N.  Y.-  627  ;  First  Nat.  Bk  v.  Morgan,  73  id. 
593  ;  Jdlinghaus  v.  N.  Y.  Ins.  Co.,  8  Bosw.  282  ;  Justice  v. 
Lang,  M  K  Y.  323 ;  Harris  v.  N.  Ind.  R.  R.  Co.,  20  id. 
232 ;  Downs  v.  Spragv^e,  2  Keyes,  60 ;  Le  Roy  v.  P^rk  F. 
Ins.  Co.,  39  N.  Y.  66;  Hart  v.  Hudson  R,  B.  Co.,  80  id. 
622 ;  First  Nat.  Bk  v.  Dana,  79  id.  108 ;  Quick  v.  Wheeler, 
78  id.  300 ;  Newberry  v.  WaU,  84  id.  576 ;  Backus  v.  Shij}- 
Urd,  11  Wend.  634  ;  Foot  v.  Wiswdl,  14  Johns.  304 ;  White 
V.  Hoyt,*lZ  N.  Y.  506.)  It  was  error  to  exclude  proof  of  the 
advice  which  plaintiff's  counsel  gave  him  after  the  receipt  of 
the  letter  of  January  15,  1877,  from  the  company  in  refer- 
ence to  the  continuance  of  the  action,  by  way  of  showing  the 
object  of  continuing  that  action.  {Norton  v.  MaUory,  63 
N.  Y.  434,  438  ;  Abbott's  Trial  Evidence,  602,  655, 741 ;  Hall 
V.  Suydam,  6  Barb.  83.)  It  is  too  late  on  appeal  for  the  de- 
fendant to  raise  the  objection  thai?  the  policies  should  have 
been   surrendered  by   the   plaintiff.     {Thayer   v.  Marshy  75 


590  DiCKiKsoN  V.  The  Mayor,  etc.,  of  City  op  N.  Y.  [June, 

Opinion  of  the  Court,  per  Miller,  J. 

this  act  is  to  be  construed  as  not  affecting  any  special  provision 
of  the  statutes  remaining  unrepealed  after  the  former  provis- 
ion takes  effect,  which  is  applicable  exclusively  to  an  action 
against  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  including  the  recovery,  entry  and  collection  of  a 
judgment  in  such  action."  It  is  insisted  that  under  this  saving 
clause  the  provisions  of  section  410  do  not  apply  to  actions 
against  the  city.  We  think  that  this  construction  of  the  statute 
cannot  be  maintained,  and  that  this  provision  relates  to  and  is 
intended  to  enforce  the  special  statutory  provision  which  au- 
thorizes and  regulates  actions  against  the  city,  and  the  applica- 
tion of  the  statute  of  limitations  is  not  thereby  affected.  The 
intent  and  purpose  of  section  105  of  the  charter  was  mainly  to 
'enable  the  comptroller  to  settle  claims  against  the  city  and 
thereby  save  unnecessary  costs  and  expenses  in  the  litigation 
which  must  ensue.  We  think  that  it  was  not  intended  to  in- 
definitely extend  the  time  in  all  cases  within  which  an  action 
might  be  brought  against  the  city  and  thus  put  in  the  power 
of  the  claimant  to  delay,  without  any  limitation  whatever,  and 
thereby  in  some  instances  to  deprive  the  corporation  of  the 
benefit  of  testimony  which  otherwise  might  have  been  adduced 
in  defense  against  an  action  brought.  The  statute  was  for  the 
benefit  of  the  city  and  not  for  the  benefit  of  the  claimant.  It 
was  not  designed  to  repeal  the  statute  of  limitations  as  to  the 
city  and  thus  deprive  it  of  a  defense  which  belongs  to  and  is 
the  inherent  right  of  ordinary  litigants  except  in  cases  where 
it  is  specifically  otherwise  provided.  The  rule  insisted  upon 
might  operate  very  oppressively  against  a  municipal  corpora- 
tion whose  means  of  knowledge  of  claims  against  it  of  the 
nature  of  the  one  in  controversy  could  only  be  acquired  through 
its  officers  and  then  generally  after  a  presentation  of  the  same. 
This  construction  has  been  upheld  in  the  Supreme  Court  in 
case  of  Meehcm  v.  Mayor ^  etc,  (28  Hun,  642).  The  appellant's 
counsel  relies  upon  certain  authorities  cited,  which  it  is  claimed 
sustain  the  doctrine  that  the  statute  of  limitations  does  not 
begin  to  run  until  demand  made  upon  the  comptroller.  The 
principal  case  relied  upon  is  Fisher  v.  Mayor^  etc.  (67  N.  Y. 
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76),  which  is  we  think  clearly  distinguishable  from  the  case  at 
bar.  In  that  case  the  action  was  broaght  to  recover  the  amoant 
of  an  award  for  lands  taken  by  virtue  of  chapter  86  of  the 
Laws  of  1813,  section  183.  That  statute  provided  that  the 
award  should  be  payable  to  the  parties  after  application  to  the 
mayor,  etc.,  thus  giving  to  the  plaintiff  a  cause  of  action  upon 
strict  fulfillment  of  all  the  conditions  therein  prescribed.  It 
will  thus  be  seen  that  the  right  of  action  depended  upon  the 
statute,  and  an  adherence  to  its  requirements  was  essential  to 
maintain  it ;  a  demand,  therefore,  was  a  part  of  the  cause  of 
action  and  necessary  to  be  alleged  and  proven,  and  without  this 
no  cause  of  action  existed. 

Under  the  section  of  the  charter  cited  (§  105)  the  de- 
mand required  was  a  condition  of  maintaining  the  action  and 
not  an  essential  part  of  it,  upon  which  the  inception  of  a  right 
is  based  and  the  cause  of  action  founded.  It  is  thus  manifest 
that  in  the  case  cited  the  statute  gave  the  cause  of  action  and 
that  it  did  not  exist  at  common  law  alone.  In  the  case  at  bar 
the  cause  of  action  arose  upon  the  principles  of  the  common 
law  and  was  perfect  and  complete  when  the  injury  occurred  to 
the  plaintiif  by  reason  of  the  negligence  of  the  defendant.  It 
is  obvious  that  there  is  a  plain  distinction  between  the  two 
cases  and  that  the  former  is  not  in  point. 

We  have  examined  the  other  cases  to  which  our  attention 
has  been  called,  and  none  of  them  we  think  sustain  the  position 
contended  for  by  the  appellant's  counsel. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  Majbt  Clbmbnti,  Bespond- 
ent,  V,  Thkodobe  F.  Jaoeson,  Registrar,  etc.,  Appellant. 

The  act  of  1882  (Chap.  868.  Laws  of  1882)  validating  (so  far  as  the  same 
remain  unpaid)  certain  taxes  in  the  city  of  Brooklyn,  which  were  invalid 
becaase  of  the  omission  of  the  assessors  to  verify  the  assessment-rolls  as 
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were  insufficient  to  establish  it.  The  court  oh  the  second  trial 
nonsuited  the  plaintiff  on  the  ground  that  the  case  was  con- 
trolled by  the  decision  of  this  court  on  the  first  appeal. 

It  is  claimed  that  the  nonsuit  was  erroneous,  upon  two 
grounds ;  Jirst,  that  the  case  upon  the  point  of  estoppel  was 
changed  in  material  respects  on  the  second  trial,  so  as  to  obviate 
the  objections  to  the  former  judgment  on  that  ground ;  and 
second^  that  the  court  erred  in  refusing  to  submit  to  the  jury 
the  question  whether  the  equitable  value  clause  was  authorized, 
and  further,  whether  if  inserted  without  authority,  the  com- 
pany  had  affirmed  the  policies  after  having  been  informed  of 
its  existence.  Upon  the  point  of  estoppel  we  are  of  opinion 
that  the  case  has  not  been  materially  changed.  1.  The  discon- 
tinuance of  the  first  action,  assuming  that  it  was  discontinued 
in  consequence  of  the  defendant's  assertion  in  the  answer  in 
that  suit,  that  the  provision  for  equitable  value  was  inserted 
without  authority,  did  not  damage  the  plaintiff,  although  in 
fact  the  assertion  was  untrue.  Whether  the  clause  was  a  ps^rt 
of  the  contract,  or  not,  that  action  could  not  be  supported. 
The  clause  if  valid  and  binding  upon  the  defendant,  imposed 
no  obligation  upon  the  company  to  pay  any  thing  on  the  poli- 
cies, except  in  the  event  of  the  plaintiff's  death.  It  simply 
continued  the  policy  in  force  after  three  payments  of  pre- 
miums had  been  made,  for  its  equitable  value,  in  case  no  fur- 
ther payments  should  be  made.  The  words  "at  anytime," 
were  inserted  apparently  to  negative  a  possible  construction 
that  the  election  to  discontinue  further  payments,  in  order  to 
give  the  insured  the  benefit  of  the  clause,  must  be  made  after 
three  payments  and  before  any  further  payments  were  made, 
and  cannot  reasonably  be  construed  as  imposing  an  obligation 
to  pay  the  equitable  value  during  the  life  of  the  insured.  The 
plaintiff,  therefore,  never  had  a  cause  of  action  to  recover  the 
money,  or  equitable  value  of  the  policies,  assuming  that  the 
company  was  bound  by  the  provision  in  question.  He  had 
elected  to  discontinue  the  payment  of  premiums. before  any 
question  arose  as  to  the  validity  of  the  policies.  His  only 
right  was  to  await  the  maturing  of  the  contract,  and  leave  to 
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Ilis  representatives  after  his  death  to  demand  its  performance. 
Wliatever  reason,  therefoi'e,  may  have  influenced  the  plaintiff 
to  discontinue  the  first  action,  its  discontinuance  occasioned  no 
legal  damage. 

.  2.  The  first  authoritative  declaration  on  behalf  of  the  com- 
pany, that  the  equitable-value  clause  was  inserted  in  the  poli- 
cies without  authority,  was  made  in  the  letter  of  January  15, 
1877,  written  by  the  defendant's  secretary  to  the  plaintiff.  But 
this  assertion,  as  we  construe  the  letter,  was  accompanied  by  an 
unequivocal  election  on  the  part  of  the  company  to  affirm  and 
ratify  the  alleged  unauthorized  act.  The  letter,  after  asserting 
that  the  claim  was  inserted  without  authority,  and  stating  that 
the  company  knew  nothing  of  the  matter  "until  recently," 
proceeds :  "  But  this  is  a  point  we  do  not  wish  to  sustain  here. 
We  wish  simply  to  convince  you  that  the  company  is  willing 
to  grant  all  that  yon  claim  under  that  provision,  even  if  it  had 
been  written  at  this  office  as  a  part  of  the  policy.*'  The  letter 
then  proceeds  to  argue  the  only  question  which  up  to  that  time 
had  occasioned  any  controversy  between  the  parties,  viz. : 
whether  the  clause  bound  the  company  to  pay  the  equitable 
value  "  in  cash,"  as  claimed  by  the  plaintiff,  or  "  in  insurance," 
as  claimed  by  the  defendant.  It  is  impossible  to  see  how  the 
commencement  of  the  second  action,  and  the  incurring  of  ex- 
pense and  trouble  in  bringing  it,  can  furnish  a  basis  for  an 
equitable  estoppel,  when  the  company,  before  it  was  com- 
menced, although  denying  the  original  validity  of  the  policies, 
nevertlieless  accompanied  the  denial  with  an  election  to  affirm 
and  ratify  the  disputed  clause.  It  is  unnecessary  to  refer  to 
the  other  considerations  bearing  upon  the  alleged  estoppel, 
presented  on  the  argument.  They  are  considered  in  our  former 
opinion. 

The  exception  to  the  refusal  of  the  court  to  submit  to  the 
jury  the  question  of  the  original  validity  of  the  policies,  and 
whether  they  had  been  affirmed  by  the  company,  was  not  well 
taken.  (1)  No  such  issue  was  tendered  by  the  plaintiff  in  his 
complaint.  (2)  The  evidence  of  ratification  is  so  clear  and  con- 
clusive that  a  verdict  to  the  contrary  could  not  stand.     The 
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company  ratified  the  policios,  by  the  letter  of  January  15, 1877, 
by  its  retention  of  the  premiums  after  knowledge  of  the  alleged 
alterations,  and  it  has  never  repudiated  its  liability.  It  is  true 
that  the  answer  in  the  first  action  sets  up  that  the  equitable, 
value  clause  was  inserted  without  authority,  and  constituted  no 
part  of  the  policies,  but  the  same  answer  denies  that  it  has 
refused  to  pay  their  equitable  value,  and  also  sets  up  the  out- 
standing notes  as  counter-claims.  But  if  the  answer  may  be 
deemed  to  contain  an  absolute  denial  of  the  validity  of  the 
policies,  the  prior  conduct  of  the  company  effectually  precluded 
it  from  questioning  their  validity.  The  principal,  upon 
being  informed  of  an  act  of  an  agent  in  excess  of  his 
authority,  has  the  right  to  elect  whether  he  will  adopt  the  un- 
authorized act,  or  not,  and  so  long  as  the  condition  of  the  par- 
ties is  unchanged,  he  cAunot  be  prevented  from  such  adoption 
because  the  other  party  to  the  contract  may  for  any  reason 
prefer  to  treat  the  contract  as  invalid,  and  his  election,  once 
made,  is  irrevocable. 

We  think  the  nonsuit  was  properly  granted,  and  the  judg- 
ment should,  thei-efore,  be  aflirmed. 

All  concur. 

Judgment  affirmed. 


The  Mayor,  Aldbrmbn  and  Commonalty  of  thb  Cnr  of 
n»_2i8         New    York,  Appellant,  v.  Ira  Davenport,  Comptroller, 
iB^-f^         ^tc.,  Impleaded,  etc.,  Respondent. 


92    604 
166    102 


The  action  of  the  State  board  of  equalization  in  the  discharge  of  the  duty 
imposed  upon  it  of  equalizing  **  the  State  tax  among  the  several  counties 
of  this  State  *'  (Chap.  312,  Laws  of  1859),  U  judicial  in  its  character,  and 
when  it  has  acquired  jurisdiction  any  error  in  its  judgment  or  mistake 
in  its  conclusions  can  be  asserted  only  in  some  direct  proceeding  for 
review. 

The  fact  that  said  board  did  not  have  before  it  at  its  meeting  a  written 
digest  of  facts  required  by  the  statute  (§  7)  to  be  prepared  by  the  State 
assessors  is  not  a  jurisdictional  defect,  and  is  immaterial. 

The  fact  that  the  board  increased  the  valuation  of  a  county  without  swear- 
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in^  and  examining  witnesses  is  immaterial  ;  that  is  the  duty  of  the  State 

assessors,   and  npon  tlie  information  given  bj  them  to  the  boatt],  it  is 

authorized  to  act. 
Nor  does  the  fact  that  the  board  after  a  short  secret  session  adopted  a 

schedule  of  equalization  prepared  by  one  of  the  assessors  affect  the 

validity  of  its  decision. 
Losses  from  taxes  for  State  purposes  assessed  in  the  citj  of  New  York,  but 

not  collected,  are  to  be  borne  by  the  city,  not  the  State,  which  is  entitled 

to  the  whole  amount. 
Under  its  system  of  taxation  the  State  deals  not  with  individuals,  but  with 

counties  as  representing  divisions  or  areas  of  taxation.     The  share  or 

quota  of  each  county  is  charged  against  it,  and  it  is  for  it  to  make  up 

any  deficiency  in  the  collections,  save  that  the  counties  outside  of  New 

York  are  credited  for  uncollected  taxes  on  non-resident  lands.    (Chap. 

117,  Laws  of  1836  ;  chap.  813,  Laws  of  1859 ;  1  R.  S.  419,  g  5  ;  chap. 

437,  Laws  of  1855.) 
As  to  whether  an  action  may  be  maintained  by  the  city  of  New  York  against 

the  State  comptroller  to  recover  alleged  over-payments  on  account  of 

taxes  for  State  purposes,  qtuxre. 

(Argued  May  5, 1888  ;  decided  June  5,  1883.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  the  2d  day  of  February,  1883,  which  affirmed  a  judg- 
ment, entered  upon  an  order  sustaining  a  demurrer  to  plaintiff's 
complaint. 

The  averments  of  the  complaint,  so  far  as  material,  are  sub- 
stantially stated  in  the  opinion. 

Francis  Lynde  Stetson  and  Jam^  W.  M.  Newlin  for  appel- 
lant. Thie  plaintiff  is  invested  witli  botb  the  power  and  the 
duty  to  protect  its  custody  of  all  moneys  in  its  treasury,  or  to 
be  received  therein,  and  to-  test  tlie  legality  of  all  attempts  to 
interfere  therewith.  {U.  S.  v.  12.  H,  Co,,  17  Wall.  322-329 ; 
People  V.  IngersoUf  58  N.  T.  34: ;  People  v.  Fields^  id.  491 ; 
Wd>b  V.  Tlie  Mayor,  64  How.  Pr.  10 ;  People,  ex  reL  Root,  v. 
Tappan,  -67  N.  Y.  580.)  The  board  of  equalization  did  not 
act  within  its  powers.  Its  power  is  solely  that  of  reviewing 
the  several  county  assessments  for  the  purpose  of  apportioning 
the  State  tax.  {Nat  RTc  of  Chemung  v.  City  of  Elmira,  53 
N.  Y.  53 ;  Bellinger  v.  Cray,  51  id.  610 ;  Thompson  v.  Bur- 
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hanSy  61  id.  52 ;  Dorn  v.  Backer,  id.  261 ;  Avering  v. 
Fooie,  65  id.  263  ;  People,  ex  rd.  Hotchkiss,  v.  Burnham,  id. 
22a-226  ;  PhiUvps  v.  City  of  Steoens  Point,  25  Wis.  594 ; 
Meek  v.  McOlv/re,  49  Cal.  624 ;  WelU,  Fargo  &  Go.  v.  SUxte 
Bd.  of  Equalization,  56  id.  195 ;  Royce  v.  Jenny,  50  Iowa,  676 ; 
Dundy  v,  Pichardaon,  8  Neb.  508 ;  Commrs.  of  Lea/oenioorih 
V.  Long,  8  Kans.  284 ;  Paul  v.  P.  R.  R.  Co.,  4  Dill.  C.  C. 
85  ;  Cumminga  v.  Na^.  B*k,  11  Otto,  153.)  The  provisions 
of  the  statute  relating  to  the  duties  of  the  State  assessors 
and  board  of  equalization  are  mandatory.  (Laws  of  1859, 
chap.  312,  §  7  ;  Torry  v.  MHOmry,  21  Pick.  64r-67 ;  Commw. 
V.  Blair  Co.,  2  Pearson  [Penn.],  419 ;  Davia  v.  Van  Aradcie, 
59  Miss.  367 ;  Meek  v.  McClure,  49  Cal.  624 ;  L.  Aaan.  of 
Am.  V.  Bd.  of  Aaaeaaora  of  St.  Louia  County,  49  Mo.  512 ; 
Sharp  V.  Johnaon,  4  Hill,  92 ;  Toung  v.  Joalin,  26  Alb.  L.  J. 
398  ;  Breooort  v.  City  of  Brooklyn,  89  N.  Y.  128.)  The  law  of 
1874  (Chap.  147,  §  1),  requiring  the  plaintiffs  chief  financial 
officer,  in  advance  of  the  receipt  of  taxes,  to  issue  the  plaintiffs 
bonds  to  the  full  amount  of  the  State  tax,  and  to  pav  the  pro- 
ceeds thereof  into  the  State  treasury,  is  a  violation  of  the  funda- 
mental principles  of  constitutional  law,  and  is  of  doubtful 
validity.  {People,  exrel.  Auditor-Gen.,  v.  Supvra.  of  Monroe 
Co.,  26  Mich.  70,  76 ;  City  of  Phila.  v.  Cochran,  4  W'kly 
Notes  of  Cases,  223;  Commw.  v.  Blair  Co.,  2  Pearson,  415.) 
Plaintiff  is  authorized  to  maintain  an  action  for  the  redress  or 
prevention  of  wrongs  to  its  property.  {Jackaon  v.  Sartwell, 
8  Johns.  425  ;  Todd  v.  BirdaaU,  1  Cow.  260  ;  Hempatead  v. 
Hempatead,  Hopkins,  288 ;  Damdaon  v.  Mayor,  2  Robt.  256  ; 
People  V.  IngeraoU,  58  N.  T.  34 ;  Darlington  v.  Mayor ^  31  id. 
164 ;  People  v.  IngeraoU,  58  id.  21 ;  Wood  v.  Mayor,  73  id.  556.) 
The  action  to  redress  or  prevent  the  wrongs  to  the  property  of 
the  plaintiff  specified  in  the  complaint  may  properly  be  brought 
against  the  defendants,  including  the  comptroller  of  the  State 
of  New  York.  {Bdknap  v.  Belknap,  2  Johns.  Ch.  463 ;  Iav- 
ingaton  v.  Livingaton,  6  id.  467  \  M.  <b  II.  R.  R.  Co.  v. 
Artcher,  6  Paige,  83  ;  Weat.  R.  R.  Co.  v.  Nolan,  48  N.  T. 
516  :  High  on  Ex.  Leg.  Remedies,  chap.  2 ;  People  v.  Owen^ 
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17  How.  Pr.  375  ;  Osbom  v.  Bank  of  O.  S.,  9  Wheat.  738  ; 
Davis  V.  Oray,  16  Wall.  220 ;  Arlington? 8  Casea^  5  Morrison's 
Transcript,  269.)  The  subjects  of  the  action  are  within  the 
jurisdiction  of  the  court.  {Chegary  v.  Jenkvna^  5  N.  Y.  876  ; 
Wilson  V.  The  Mayw,  1  Abb.  15;  Nat.  B'k  v.  City  of 
Mmira,  58  N.  Y.  49  ;  Matter  of  N.  T.  Cath.  Protectory,  77 
id.  342 ;  Union  Stmht  Co.  v.  OUy  of  Buffalo,  82  id.  357.) 
Plaintiff's  second  cause  of  action  is  not  defective  because  it 
concerns  moneys  already  paid  by  oflScers  of  the  plaintiff. 
{Bk  of  Comm.  v.  The  Mayor,  43  N.  Y.  188 ;  Dewey  v. 
Supvrs.,  2  Han,  395 ;  Peyser  v.  The  Mayor,  70  N.  Y.  502 ; 
Nash  V.  The  Mayor,  9  Hun,  220 ;  People  v.  I^^elds,  58  N.  Y. 
491-505  ;  Suprs.  v.  Mlis,  59  id.  620-625 ;  McGinnis  v.  The 
Mayor,  6  Daly,  416.)  The  remedy  as  to  both  causes  of  action 
is  by  injunction.  {HartweU  v.  Arms^ong,  19  Barb.  166 ; 
Leigh  v.  Westervdt,  2  Duer,  618 ;  Phoenix  v.  Commrs.,  1  Abb. 
466  ;  OHlespie  v.  Broas,  23  Barb.  370  ;  Maoe  v.  Trustees,  15 
How.  161 ;  Blake  v.  B^Uyn,  26  Barb.  301 ;  Kerr's  Injunctions 
in  Equity,  181,  aj,  y ;  High  on  Injunctions,  §§  493,  494; 
Bispham's  Eq.,  §  424 ;  Torry  v.  MiUmry,  21  Pick.  64 ;  Cvm- 
mings  v.  Nat.  B^k,  11  Otto,  153  ;  WUey  v.  Houmoy,  30  Ark. 
609 ;  Chieago,  etc.,  R.  R.  Co.  v.  Cde,  75  111.  501 ;  Commas., 
etc.,  V.  Long,  8  Kans.  284 ;  Darling  v.  Girnn,  50  111.  425 ; 
Fratz  V.  Mueller,  35  Ohio,  397 ;  P<yrter  v.  R.  R.  Co.,  76  111. 
564 ;  Paul  v.  R.  R.  Co.,  4  Dill.  35 ;  R.  R.  Co.  v.  SunneU, 
88  m.  635 ;  State  R.  R.  Tax  Cases,  2  Otto,  575 ;  Kelly  v. 
PiUsburgh,  14  id.  78.) 

Leslie  W.  Russell,  attorney-general,  for  respondent.  The 
State  exercises  no  direct  control  over  the  local  assessing  or  col- 
lecting officers,  but  intrusts  the  supervision  of  their  conduct 
to  the  various  counties,  making  the  county  authorities  respon- 
sible for  the  amount  of  the  tax  to  be  paid  by  that  subdivision. 
(Duke  of  York's  Laws,  published  by  authority  of  the  secretary 
of  Pennsylvania,  in  the  year  1879,  pp.  10,  47-49 ;  chap.  133 
of  Laws  of  the  Colony  of  New  York  by  James  Parker,  prin- 
ter, 1752;  2  R.  S.  [7th  ed.]  1032;  id.  1022,  §  25  ;  id.  996, 
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§  37 ;  Laws  of  1865,  chap.*  427,  §  8  ;  Laws  of  1862,  chap.  456  ; 
Laws  of  1867,  chap.  670 ;  Laws  of  1870,  chap.  705  ;  Laws  of 
1874,  chap.  462;  Laws  of  1879,  chap.  372;  I^ws  of  1881, 
chap.  453 ;  Union  Ins.  Co.  v.  Ifoge,  21  How.  [U.  S.]  35,  66 ; 
State  V.  Vanderbilty  37  Ohio  St.  641 ;  Gaston  v.  PickersgiUj 
55  N.  T.  310;  People^  ex  rel.  v.  Dayton,  id.  367.)  The 
city  of  New  York  has  no  interest  whatever  in  the  subject  of 
this  suit,  and  has  no  legal  capacity  to  sue.  {GUy  of  Rocfiester 
V.  Town  of  Lush,  15  Hun,  239  ;  S.  C,  80  N.  Y.  302 ;  Sanders 
V.  VU.  of  YorikerSy  63  id.  489  ;  Town  of  Quilford  v.  Cornell, 
18  Barb.  615 ;  affirmed,  13  N.  Y.  143  ;  Shoemaker  v.  Bd.  of 
Commrs.,  36  Ind.  175-183,  184.)  The  defendant  cannot  be 
sued  for  the  cause  of  action  set  forth  in  the  complaint.  {Peo- 
ple V.  Dennison,  84  N.  Y.  272 ;  Shoemaker  v.  Jid.  of  Commrs., 
36  Ind.  175,  186 ;  State,  ex  rel.  Drake,  v.  Doyle,  40  Wis.  175, 
176 ;  Carr  v.  U.  S.,  98  U.  S.  433 ;  Laws  of  1859,  chap.  312, 
§  8.)  The  courts  in  this  case  have  no  power  of  review  of  the 
legislative  action  on  the  subject  of  taxation.  (Cooley  on  Taxa- 
tion, 32  ;  People  v.  Mayor,  etc.,  of  B'Hyn,  4  N.  Y.  419,  420  ; 
Co.  of  Schuylkill  v.  Cornmw.,  36  Penn.  St.  524 ;  Cooley  on 
Taxation,  4 ;  Veazie  Rk  v.  Fenno,  8  Wall.  533,  548.)  The 
courts  have  no  power  to  review  the  action  of  the  State  board. 
(Laws  of  1859,  chap.  812,  §§  4,  7,  8 ;  St.  Lmiia  A  V.  R.  R. 
Co.  V.  Surrell,  88  HI.  535  ;  Cooley  on  Taxation,  291 ;  Porter 
V.  R.  R.  Co.,  76  HI.  564 ;  Swift  v.  City  of  Poughkeepaie,  37 
N.  Y.  511,  513  ;  Barhyte  v.  Shepherd,  35  id.  238  ;  Weaver  v. 
Deoendorf,  3  Denio,  117 ',  A.ds  W.  S.  R.  R.  Co.  v.  Town  of 
Cam^aan,  16  Barb.  244;  B.,  etc.,  R.  R.  Co.  v.  Supvrs.  Erie 
Co.,  48  N.  Y.  93  ;  People  v.  Trustees  of  Ogdevishurg,  id.  513, 
518;  Bellinger  v.  Gray,  51  id.  610,618;  Oenesee  Vol.  If . 
B^k  V.  Supvrs.  Lvo.  Co.,  53  Barb.  223  ;  Western  R.  R.  Co.  v. 
Nolan,  48  K  Y.  513,  519 ;  Strusburgh  v.  Mayor,  87  id.  455  ; 
Susgneha/nna  Bk  v.  Supvrs.  Broome  Co.,  25  id.  313.)  It  is 
of  no  avail  to  urge  that  the  board  of  equalization  violated  its 
duty  as  to  property  in  one  section  of  the  State,  and  that  to  do 
justice  it  should,  therefore,  have  reduced  the  valuation  in  the 
city  and  county  of  New  York,  for  New  York  is  confessedly 
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not  assessed  enough.  {People^  ex  rd.  YoumanSj  v.  Supvrs.^ 
60  N.  Y.  381,  385 ;  Wagoner  v.  Zoomie,  37  Ohio  St.  671,  580- 
583 ;  Sanders  v.  Village  of  Tankers,  63  N.  Y.  489.)  The 
plaintiff  was  given  a  full  opportunity  to  appear  and  be  heard. 
It  had  ample  notice  of  the  time  and  place  of  meeting,  and  if 
it  desired  to  be  heard,  or  to  prevent  any  action  which  might 
be  deemed  hostile  to  itself,  it  should  have' been  represented  in 
the  only  place  open  for  review  of  unjust  assessments  between 
the  different  counties  of  the  Stat^.  (Cooley  on  Taxation,  266 ; 
State  H.  H.  Tax  Cases,  92  U.  S.  609 ;  Farter  v.  R.  li.  Ca.^ 
76  lU.  561,  598 ;  Matter  of  Eermance,  71  N.  Y.  481-488.) 
The  second  cause  of  action  set  forth  in  plaintiff's  complaint  is, 
in  effect,  an  attempt  to  recover  from  the  State  a  specific  sum 
of  money.  !No  such  action  could  be  maintained  against  tlie 
State  directly.  {People  v.  Dennison,  84  N.  Y.  273;  ^loe- 
maker  v.  Bd.  of  Caminrs,  of  Ora/nt  Co,,  36  Ind.  176,  186 ; 
State,  ex  rel  Drake,  v.  Doyle,  40  Wis.  175,  176 ;  1  R.  S.  [7th 
ed.]  463,  §  1,  subd  .9 ;  Com.  B^k  of  Rochester  v.  City  of  Roches- 
Ur,  41  Barb.  341 ;  affirmed,  41 N.  Y.  619 ;  BanneU  v.  Gri^wold, 
68  id.  294 ;  Kinnier  v.  Kinnier,  45  id.  535  ;  Bailey  v.  Btiell, 
50  id.  602 ;  Drake  v.  ShuHleff,  24  Hun,  422 ;  R,  R.  Commrs., 
98  U.  S.  541.)  If  the  city  of  Now  York  has  a  claim  for 
moneys  overpaid,  there  is  only  one  remedy  open  to  her.  She 
may  have,  equally  with  other  corporations  and  with  natural 
persons,  the  equitable  right  of  presenting  her  claim  against  the 
State.  (Constitution  of  N.  Y.,  art.  3,  §  19 ;  chap,  211,  Laws 
of  1881.) 

Finch,  J.  The  causes  of  action  pleaded  were  tested  by  a 
demurrer,  which  the  courts  below  have  sustained.  The  city 
alleged  two  wrongs  inflicted  by  the  State.  The  first  was  an 
unjust  and  incorrect  determination  of  taxable  values  by  the 
board  of  equalization,  which  imposed  upon  the  city  more  than 
its  due  share  of  the  aggregate  State  tax.  The  second  was  a 
compulsory  payment  by  the  city,  running  through  a  period  of 
twenty  years,  of  taxes  which  could  not  be  collepte4  from  the 
SioKELs — Vol.  XL VII.        77 
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persons  assessed.  Such  deficiencies  exceeded  two  millions  of 
dollars,  for  whick  the  city  claimed  credit  as  against  the  State. 

Both  causes  of  action  encounter  preliminary  difficulties 
bef(»re  the  merits  are  reached.  The  right  of  the  citj  to  sue  is 
denied,  upon  the  ground  that,  as  a  municipal  corporation,  it 
has  no  actual  interest  which  can  be  affected ;  that  it  neither 
owns  the  money  which  may  be,  nor  that  which  has  been,  col- 
lected from  the  tax  payers )  that  its  right  to  receive  the  State 
tax  is  solely  for  the  purposd  of  paying  it  over,  and  it  cannot 
turn  its  agency  into  an  ownet^hip ;  and  that  its  issue  of  reve- 
nue bonds  is  authorized  only  for  the  purpose  of  enabling  pay- 
ment to  be  made  to  the  State  at  the  same  time  with  the  other 
counties,  and  in  no  respect  confers  new  or  different  rights  upon 
the  city.  It  is  further  objected  that  the  relief  sought,  though 
in  form  against  the  comptroller,  is  in  fact  against  the  State  ; 
that  the  latter  is  in  reality  the  substantial  defendant,  and  can- 
not thus  be  sued ;  and  that  equity  will  not  interpose  to  pre- 
vent the  collection  of  a  tax,  basing  its  refusal  upon  grounds  of 
public  policy  and  a  due  regard  for  the  necessities  of  the  State. 

These  questions  are  all  interesting,  and  have  been  elabo- 
rately argued  on  both  sides.  But  we  deem  it  better  to  waive 
their  consideration,  since  upon  other  grounds  we  have  reached 
the  conclusion  that  neither  cause  of  action  can  be  maintained. 

The  first  is  a  collateral  attack  upon  tlie  decision  of  the  State 
board  of  equalization,  and  rests  wholly  upon  the  theory  that 
the  action  of  that  tribunal  was  without  adequate  foundation, 
and  both  unjust  and  erroneous.  Whether  in  this  collateral 
way,  through  a  complaint  against  the  comptroller,  to  which 
the  board  is  not  even  a  party,  its  conclusions  can  be  reviewed,  is 
the  primary  question  to  be  determined.  The  process  of  equaliza- 
tion begins  with  the  separate  counties,  and  through  the  action  of 
their  boards  of  supervisors.  The  assessors  of  the  several  towns 
first  make  out  their  rolls  and  determine  the  valuations.  In 
this  respect  they  act  judicially,  and  any  erroneous  decision  can 
only  be  corrected  by  a  direct  review  of  tlieir  proceedings, 
whenever  they  have  kept  within  their  jurisdiction.  If  they 
have  so  acted,  their  conclusions  cannot  be  assailed  either  by  a 
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snit  at  law  against  them,  or  against  those  who  take  the  further 
steps  toward  collection  based  upon  their  action.  {Barhyte  v. 
Shepherd,  35  N.  T.  238 ;  Swift  v.  City  of  PougMceepsie,  37  id. 
511 ;  Buffalo  c&  S.  Z.  B.  B.  Co.  v.  Supervisors  of  Erie  Co.,  48 
id.  93;  People  v.  Thrustees  of  Ogdenshurgh,  id.  890.)  The 
assessors  deliver  their  rolls  to  the  supervisors,  who  are  there- 
upon required  to  equalize  the  valnations  between  the  several 
towns  so  that  thej  shall  bear  a  just  relation  to  each  other. 
This  duty  is  also  judicial.  The  precise  question  was  deter-^ 
mined  in  Bellinger  v.  Gray  (51  N.  Y.  610).  And  what  their 
duty  is  as  between  the  towns  of  their  county  is  exactly  the 
duty  of  the  State  board  as  between  the  several  counties.  That 
duty  is,  therefore,  of  a  judicial  character,  and  if  they  have 
acquired  jurisdiction,  any  error  in  their  judgment,  or  mistake 
in  their  conclusions  can  be  asserted  only  in  some  direct  pro- 
ceeding for  a  review. 

The  State  board  is  composed  ot  the  State  assessors  and  the 
commissioners  of  the  land  office.  (Laws  of  1859,  chap.  312.) 
The  former  are  required  to  visit  every  county  in  the  State 
once  in  two  years  for  the  purpose  of  ascertaining  the  charac- 
ter of  the  valuations,  and  the  real  value  of  lands  assessed. 
They  are  authorized  to  swear  and  examine  witnesses  ;  all  pa- 
pers and  records  are  open  to  their  scrutiny ;  and  local  officials 
are  required  to  furnish  them  eveiy  needed  information.  The 
knowledge  thus  acquired  they  are  directed  to  put  in  the  form 
of  a  written  digest  for  the  use  oi  the  board  of  equalization, 
and  the  latter,  acting  upon  its  own  knowledge,  and  that  thus 
obtained,  is  required,  on  the  first  Tuesday  in  September  in 
each  year,  to  meet  in  the  city  of  Albany,  for  "  the  purpose  of 
examining  and  revising  the  valuations  of  the  real  and  personal 
estate  of  the  several  coimties  as  returned  to  the  office  of  the 
comptroller,  and  fixing  the  aggregate  amount  of  assessment 
for  each  county,  on  which  the  comptroller  shall  compute  the 
State  tax."  The  board,  legally  constituted,  met  at  the  ap- 
pointed date.  The  county  valuations  returned  to  the  comp- 
troller were  before  them,  and  they  thus  had  jurisdiction  to 
revise  and  examine  the  valuations  so  returned.     The  defects 


612       Mayor,  etc.,  of  City  of  N.  Y.  v.  Davenport.    [June, 

Opinion  of  the  Court,  per  Finch,  J. 

pointed  ont  by  the  complaint  were  in  no  respect  jurisdictionHl, 
and  the  action  of  the  board  was  not  even  shown  to  be  irregu- 
lar. It  was  alleged  that  the  board  "  had  before  it  no  written 
digest  of  facts  prepared  by  the  State  assessors."  The  law  did 
not  so  require.  It  did  command  that  the  assessors  should 
make  such  a  digest ;  and  the  complaint  does  not  allege  that  it 
was  not  made.  The  purpose  of  it  is  declared  to  be  to  "  aid  " 
the  board  "  in  the  discharge  of  its  duties."  Clearly  this 
could  not  be  a  condition  precedent  to  jurisdiction,  for  it  as- 
sumes a  duty  entered  upon  in  the  performance  of  which  the 
written  digest  may  assist.  Nothing  in  the  complaint  forbids 
the  presumption  that  the  digest  was  in  fact  made ;  that  the 
assessors  who  made  it  were  familiar  with  its  details;  that  the 
other  members  of  the  board  had  seen  and  studied  it,  and  thus 
prepared  themselves  for  their  duties ;  and  that  it  gave  to  each 
member  of  the  board  precisely  the  aid  which  the  statute  con- 
templated. Assuming  these  things,  as  we  must,  the  absence 
of  the  written  digest  at  the  meeting  of  the  board  was  not  a 
matter  of  the  least  consequence. 

It  is  further  alleged  that  the  board  increased  the  valuation 
of  the  city  without  evidence.  If  this  means  that  they  did  not 
swear  and  examine  witnesses  upon  the  subject,  that  is  true  but 
iminaterial.  The  law  did  not  require  it,  and  contemplated  no 
such  means  of  information.  The  State  assessors  had  been  doing 
that,  and  exhausting  in  each  county  the  knowledge  thus  ob- 
tainable. The  board  came  Jo  the  performance  of  its  duty  with 
adequate  preparation,  and  exactly  of  the  character  and  from  the 
sources  which  the  statute  contemplated.  If  the  complaint 
means  that  such  information  was  wanting,  the  allegation  is 
neutralized  by  the  distinct  admission  that  they  had  "  the  general 
information  possessed  by  members  of  the  board  in  their  ac- 
quaintance with  the  property  contained  in  the  State,  and  such 
oral  general  information  as  was  conveyed  to  them  by  the  State 
assessors,  who  had  previously  visited  the  various  counties  of  the 
State,"  and  by  the  legal  presumption  of  the  proper  performance 
of  oflScial  duty.     It  is  thus  sufficiently  apparent  that  the  board 
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had  and  acted  upon  the  kind  of  evidence  and  information 
which  the  law  contemplated. 

But  it  is  said  they  adopted  a  schedule  of  equalization  pre- 
pared by  one  of  the  assessors,  and  accepted  it  after  a  ten  minutes 
secret  session.  Somebody  had  to  prepare  it.  Often,  and  in 
many  boards,  some  one  willing  shoulder  lifts  more  than  its 
proportion  of  the  common  burden.  When,  or  how  this  schedule 
was  made ;  how  much  of  labor  and  patience  it  represented ; 
and  how  many  of  the  other  members  had  impressed  upon  it 
the  results  of  their  own  knowledge  we  do  not  know.  It  is  our 
duty  to  assume  tliat  it  was  carefully  framed,  and  being  so,  we 
have  no  warrant  to  measure  its  wisdom  by  the  brief  minutes 
allotted  to  its  adoption.  Such  a  test  might  make  havoc  with 
the  last  day's  work  of  many  legislatures. 

But  it  is  finally  said,  and  that  is  the  only  important  aver- 
ment, that  the  assessed  values  of  the  city  were  more  than 
sixty  per  cent  of  the  actual  and  market  value ;  while  those  of 
the  other  counties  were  less  than  sixty  per  cent  of  such  real 
value ;  and  yet  the  board  of  equalization  added  to  the  injustice 
by  increasing  the  city  valuation.  If  this  is  true,  a  great  wrong 
was  done,  but  it  cannot  be  redressed  in  this  action.  The  accu- 
sation touches  not  the  jurisdiction  of  the  board  but  the  correct- 
ness of  its  judgment.  Town  assessors  may,  and  possibly  some- 
times do,  make  verj'  wrong  estimates  of  the  value  of  specific 
items  of  property,  but  it  would  hardly  do  to  omit  all  complaint 
on  the  day  of  hearing,  and  neglect  a  direct  review,  and  then  ask 
for  an  injunction  against  the  collector  to  prevent  his  levy. 
What  is  said  in  the  case  at  bar  is  a  criticism  upon  judicial 
action.  It  is  the  defendant  in  a  judgment,  who  has  taken  no 
appeal,  seeking  to  enjoin  the  execution  because  the  court  ought 
to  have  decided  difl^erently  on  the  facts.  It  seems  clear  to  us 
that  we  cannot  heed  such  complaint  in  a  collateral  action. 
When  this  board  met  the  doors  were  open,  and  the  city  could 
have  been  heard.  Other  counties  appeared,  and  made  their 
objections ;  New  York  did  not.  If  dissatisfied,  the  injured 
county  could  have  sued  out  a  certiorari^  but  no  such  effort  was 
made.     At  all  events,  whatever  might  have  been  or  may  here- 
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after  be  a  proper  remedy,  we  cannot  in  this  action  review  the 
judgment  of  the  appointed  tribunal  having  jurisdiction  and 
acting  within  its  authority,  but  must  treat  its  decision  while 
unreversed  as  conclusive. 

We  come  now  to  the  second  cause  of  action  pleaded.  The 
question  in  the  end  is  whether  the  State  is  to  bear  the  loss 
from  taxes  assessed  but  uncollected.  For  twenty  years  the 
city  has  paid  them  from  the  proceeds  of  its  revenue  bonds 
issued  in  advance  of  the  tax  collections,  and  then  has  failed, 
without  fault  or  negligence  on  the  part  of  its  officers,  to  collect 
the  equivalent  amount  and  reimburse  its  treasury.  But  the 
revenue  bonds  have  themselves  been  paid  by  the  tax  payers 
within  the  area  or  division  denominated  the  city.  Those  bonds 
and  their  ultimate  payment  threw  what  are  called,  and  what 
we  may  call,  the  deficiencies  upon  the  tax  payers  of  the  city. 
What  lias  occurred,  therefore,  is  no  more  than  this,  that  such 
tax  payers  have  paid  in  full  the  tax  of  the  city  as  they  should 
have  done,  although  not  at  one  time  and  through  one  immedi- 
ate process.  What  are  called  deficiencies  are  not  such.  They 
grow  out  of  the  process  of  distribution  and  apportionment. 
They  represent  a  fraction  of  the  tax  due  to  the  State  and  paid 
to  the  State,  and  to  every  dollar  of  which  the  State  is  entitled, 
but  which,  from  one  cause  and  another,  cannot  be  collected  of 
the  persons  liable,  and  so  there  is  requii'ed  a  new  distribution 
of  burden  upon  the  remaining  tax  payers.  The  State  does  not 
deal  with  individuals  but  with  counties,  as  representing  divis- 
ions or  areas  of  taxation.  It  endeavors  to  throw  upon  each  its 
proper  and  just  share  of  the  public  burden.  It  reaches  this 
result  as  well  as  it  can  under  a  system  which  tries  the  temper 
of  the  courts  and  the  patience  of  the  people.  The  share  or 
"quota"  of  each  county  is  thus  ascertained,  and  the  amount 
charged  against  the  county  considered  as  the  responsible  repre- 
sentative of  a  given  area  of  taxation.  That  area  must  pay  so 
much  money,  for  that  is  its  share.  If,  for  any  reason,  it  does 
not,  then  it  fails  to  pay  its  share,  and  by  as  much  as  it  fails  it 
either  unjustly  increases  the  shares  of  other  areas,  or  escapes 
with  less  than  its  proper  burden,  unless  it  is  compelled  to  make 
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up  tlie  deficiency.  The  State,  therefore,  must  and  does  so  com- 
pel. If  more  than  two  millions  is  to  be  credited  to  the  city  of 
New  York,  what  will  result  ?  Two  things  evidently :  first, 
that  the  city,  as  an  area  of  taxation,  will  have  borne  less  than 
its  due  share  of  the  common  burden  by  that  large  amount ; 
and  seoondj  that  the  State  in  replacing  it  will  be  obliged  to 
impose  it  as  a  part  of  a  succeeding  tajs:  upon  all  the  counties, 
and  so  shift  tiie  burden  of  the  city  to  the  rest  of  the  State. 
If  to  avoid  that  plain  injustice  the  legislature  should  reimpose 
it  upon  the  city,  we  reach  the  absurdity  of  paying  a  sum  one 
year  only  to  reclaim  it  the  next.  These  general  considerations 
will  enable  us  to  gather  the  purpose  and  effect  of  the  statutes 
relating  to  taxation,  so  far  as  they  bear  upon  our  inquiry. 

The  boards  of  supervisors  are  required  to  transmit  to  the 
comptroller  a  certificate  or  return  of  the  aggregate  valued 
amount  of  real  and  personal  estate  as  corrected  by  them. 
(Laws  1836,  chap.  117.)  After  these  have  been  examined  and 
revised  by  the  State  board  of  equalization,  the  comptroller  is 
required  to  ascertain  from  such  assessment  the  proportion  of 
State  tax  each  county  shall  pay,  and  send  a  statement  of  the 
amount  to  the  county  clerk  and  chairman  and  clerk  of  the 
board  of  supervisors  of  each  county.  (Laws  1859,  chap.  312, 
§  8.)  It  is  then  provided  that  the  amount  of  State  tax  which 
each  coimty  is  to  pay,  as  so  fixed  and  certified  by  the  comp- 
troller, shall  be  raised  and  collected  by  the  annual  collection  of 
taxes  in  the  several  counties  in  the  manner  prescribed  by  law. 
(Id.,  §  9.)  In  the  general  act  (1  E.  S.  419)  the  contingency  of 
a  failure  to  pay  over  taxes  collected  is  met  by  a  provision 
(§  5)  that  all  losses  sustained  by  the  default  of  any  collector  of 
a  town  or  ward  ^'  shall  be  chargeable  on  such  town  or  ward," 
and  those  arising  from  the  default  of  a  county  treasurer,  upon 
his  county,  and  all  such  losses  may  be  added  to  the  next  year's 
taxes.  The  comptroller  is  required  to  charge  the  treasurer  or 
other  financial  oflicer  of  the  county  with  the  amount  of  its 
proportion  of  the  State  tax  (Laws  of  1855,  chap.  427,  §  8) ; 
but  no  credit  is  to  be  given  to  the  county  of  New  York,  except 
for  cash  paid  and  fees  of  the  disbursing  officer.     In  the  other 
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counties  credit  is  given  for  uncollected  taxes  on  non-resident 
lands ;  but  that  is  done  because  the  State  takes  such  collections 
into  its  own  hands.  And  even  in  that  case  where  the  descrip- 
tions are  not  sufficient  the  amount  is  charged  back  to  the 
county,  and  if  no  sufficient  descriptions  are  made,  is  required 
to  be  reassessed  upon  and  paid  by  the  tax  payers  of  the  county. 
(2  R.  S.  [7th  ed.]  1032.)  The  tax  levies  specifically  require 
the  county  treasurers  to  pay  the  State  tax  into  its  treasury, 
and  the  city  of  New  York  is  allowed  to  add  three  per  cent  to 
its  levy  to  meet  deficiencies  in  the  actual  product  of  the  tax 
imposed. 

There  is  thus  discflosed  in  the  action  of  the  legislature  the  out- 
lines of  the  system  of  taxation  intended.  The  State  annually 
needs  a  certain  amount  of  money  to  sustain  its  organization 
and  execute  its  purposes.  Since  those  purposes  relate  to  the 
common  benefit,  the  necessary  expense  should  be  made  a  com- 
mon burden.  Justice  requires  that  such  burden  should  be 
borne  in  equal  and  fair  proportion  by  all  the  property  of  the 
State.  To  reach  such  a  distribution  effectively  and  justly,  the 
State  may  and  does  divide  its  area  into  convenient  districts  of 
taxation.  These  may,  or  may  not  correspond  with  existing  po- 
litical or  governmental  divisions,  but  as  such  require  for  their 
own  purposes  the  complete  machinery  of  local  taxation,  the 
State  finds  it  convenient  to  adopt  the  counties  as  districts  of 
taxation,  and  to  avail  itself  of  their  machinery  for  its  own  pur- 
poses. It  may  do  this  in  one  of  two  ways.  It  may  make  the 
county  officers  its  officers,  and  so  deal  directly  with  the  tax 
payere ;  or  it  may  make  the  county  responsible  as  the  repre- 
sentative of  such  tax  payers,  arming  it  with  all  necessary 
powers  to  perform  the  duty  imposed,  and  giving  that  duty  the 
character  of  an  obligation.  It  has  chosen  the  latter  method. 
It  makes  each  county  as  the  representative  of  the  tax  payers 
within  its  area  debtor  to  its  share  of  the  general  tax.  From 
each  it  must  require  payment  in  full,  and  does  so  require  it. 
Not  to  do  so  would  throw  the  whole  system  into  a  jangle  of 
discord  and  inequality.  In  any  given  case  a  failure  to  collect 
a  fraction  of  the  tax  does  not  diminish  the  debt  due  to  the 
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State.  It  affects  only  the  distribution  of  the  full  amount 
among  the  tax  payers  of  the  district.  The  apportionment  is 
first  made  among  them  on  the  hypothesis  that  all  will  pay. 
If  all  do  not  pay,  and  some  cannot  be  compelled  to  pay,  to 
that  extent  the  apportionment  proves  inaccurate  and  founded 
on  an  incorrect  basis,  and  each  tax  pay^r  owes  in  addition  his 
own  proportionate  share  of  the  deficiency  which  occurs.  In 
the  city  of  New  York  this  is  paid  by  each  tax  payer  when  the 
debt  secured  by  the  revenue  bonds  is  discharged ;  in  the  other 
counties  by  such  reassessments  as  are  necessary.  In  the  pres- 
ent case  the  State  has  received  simply  its  just  due,  and  no 
more  than  that.  The  county  has  paid  it,  as  it  was  bound  to 
pay,  and  the  burden  has  fallen  upon  the  tax  payers  of  the  dis- 
trict, where  it  properly  belonged. 

Very  much  more  of  an  interesting  character  might  be  added 
to  this  discussion,  but  enough  has  been  said  to  indicate  the 
principal  reasons  for  our  concurrence  in  the  disposition  which 
has  been  made  of  the  case. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


John  KEARNsr,  Appellant,  v.  The  Matob,  Aldermek  and 
Commonalty  of  the  City  of  New  York,  Respondent. 

A  party  alleging  the  loss  of  a  material  paper,  to  make  out  a  case  autlior- 
iziDg  secondary  evidence  of  Ita  contents,  mast  show  that  he  has  in  good 
faith  exhaasted,  to  a  reasonahle  degree,  all  the  sources  of  information 
and  means  of  discovery  which  the  nature  of  the  case  would  naturally 
suggest  and  which  were  accessible  to  him. 

The  person  last  known  to  have  been  in  possession  of  the  paper  must  be 
examined  as  a  witness  to  prove  tlie  loss ;  if  out  of  the  State  his  deposi- 
tion must  be  procured  or  some  good  excuse  given  for  not  doing  so. 

The  determination  of  the  trial  judge  of  the  fact  as  to  the  loss  cannot  be 
reviewed  here,  unless  the  proof  of  loss  was  so  clear  and  conclusive  that  it 
was  error  of  law  to  find  against  it. 
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Where  the  only  witness  called  to  prove  the  loss  is  the  party  claiming  it, 
the  trial  court  is  not  bound  as  matter  of  law  to  credit  his  statements,  al- 
though they  are  not  contradicted  by  any  other  witness. 

(Argued  May  8,  1883  ;  decided  June  6, 1888.) 

Appeal  from  judgment  of  the  G-eneral  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  at  the  May  term,  1882,  which 
aflSrmed  a  judgment  in  favor  of  defendant,  entered  upon  an 
order  dismissing  plaintiffs  complaint  on  trial. 

This  action  was  brought  by  plaintiff,  as  assignee  of  one 
Scanlon,  to  recover  for  publishing  the  election  notice  for  the  year 
1870  in  The  Irish  jR^t^Zi^j  newspaper,  which,  plaintiff  claimed, 
was  given  to  Scanlon,  the  publisher  of  said  newspaper,  for  publi- 
cation, by  the  then  sheriff  of  the  county  of  New  York,  as  au- 
thorized by  chapter  480,  Laws  of  1860. 

The  facts  material  to  the  questions  discussed  are  stated  in 
the  opinion. 

James  JH.  Lyddy  for  appellant. 

D,  J,  Dean  for  respondent.  Secondary  evidence  is  only 
admissible  where  the  writing  cannot  be  produced.  Proof  must 
be  given  of  the  exercise  of  reasonable  diligence  in  the  effort  to 
procure  the  original.  The  circumstances  must  be  indeed  ex- 
ceptional which  would  warrant  the  assertion  that  the  efforts  of 
the  plaintiff  in  this  case  to  produce  the  original  were  reason- 
ably diligent.  {Boyle  v.  Wisemam,^  29  Eng.  L.  &  Eq.  473 ; 
Deaver  v.  Rice^  2  Ired.  [N.  C]  280 ;  Dickinson  v.  Breeden^ 
25  111.  186 ;  Ralph  v.  Brown,  3  W.  &  S.  395 ;  Shepherd  v. 
Giddingsy  22  Conn.  282 ;  Wood  v.  Culle7iy  13  Minn.  394 ; 
Johnson  V.  Amwine^  13  Vroom  [N.  J.],  451  ;  36  Am.  Rep. 
527 ;  Bunch's  Adm'r  v.  Hurst,  3  Desaur.  Eq.  [S.  C]  273 ; 
Floyd  y.  Mfnstey,  5  Rich.  [S.  C]  361;  Turtier  v.  Yates,  16 
How.  [U.  S.]  14;  Simpson  v.  DaU,  3  Wall.  460,  475 ;  Blacks 
hum  V.  Craiofordy  id.  175,  183 ;  Jackson  v.  Frier^  16  Johns. 
193 ;  Parkiris  v.    Gobhet,  1  C.  &  P.  282 ;  Taunton  B'k  v. 
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Briggs^  5  Pick.  436 ;  Empire  Trans.  Go,  v.  Steele^  70  Penn. 
St.  188.)  The  rule  requiring  proof  of  diligence,  preliminary 
to  admitting  secondary  evidence,  should  in  this  case  be  strictly 
enforced.  (1  Greenleaf  s  Evidence,  §  87 ;  QuUter  v.  Jarss^  14  0. 

B.  [N.  8.]  747 ;  GuUi/  v.  Bishop  of  Exeter,  4  Bing.  290  ;  Brew- 
ster V.  SeweU,  3  B.  &  Aid.  296 ;  Freeman  v.  A  rhiU,  2  B.  & 

C.  495 ;  Oraham  v.  Chrystal,  2  Abb.  App.  Dec.  264.)  The 
question  whether  the  absence  of  a  document  is  suflSciently 
accounted  for  is  addressed  to  the  trial  judge,  and  the  court  on 
appeal  will  not  reverse  his  decision  of  that  question,  except 
when  he  is  clearly  wrong.  {Jackson  v.  Erier,  16  Johns.  193 ; 
Quitter  v.  Jorss^  14  0.  B.  [N.  S.]  747 ;  Graham  v.  Chrystah 
2  Abb.  App.  Dec.  264 ;  Regina  v.  Hill,  16  Eng.  L.  &  Bq.  358 ; 
Nicholson  v.  Conner,  8  Daly,  215 ;  Sheridan  v.  Mayor,  68  N.  Y. 
30 ;  QHdersUeve  v.  Landon,  73  id.  609 ;  Stephen's  Digest  of 
the  Law  of  Evidence,  articles  71,  79,  and  notes;  Mason  v. 
Libbey,  64  How.  267.) 

Rapallo^  J.  The  alleged  employment  by  the  sheriflE,  pur- 
sttant  to  chapter  480  of  the  Laws  of  1860,  of  Scanlon,  the 
plaintiff's  assignor,  to  publish  the  election  notice  in  the  news- 
paper entitled  "  The  Irish  Republic^^  lay  at  the  foundation  of 
the  plaintiff's  supposed  cause  of  action.  The  fact  of  such  em- 
ployment was  put  in  issue  by  the  answer.  The  plaintiff  was 
the  only  witness  called  to  prove  it,  and  he  testified  that,  at  the 
request  of  Scanlon,  he  called  upon  the  sheriff  and  asked  him 
for  the  election  notice.  That  the  sheriff  gave  it  to  him  with  a 
written  indorsement  thereon,  which  indorsement,  the  plaintiff 
claims,  contained  an  authorization  to  Scanlon  to  publish  the 
notice.  The  plaintiff  then  endeavored  to  give  parol  evidence 
of  the  contents  of  the  written  indorsement,  but  on  objection 
being  made,  the  court  excluded  such  parol  evidence.  The  plaint- 
iff then  attempted  to  prove  that  the  paper  was  lost,  but  the 
court  held  the  proof  insufficient,  and  excluded  parol  evidence 
of  its  contents.  The  plaintiff  was  then  asked  what  was  said 
by  the  sheriff  at  the  time,  and  answered  that  he  did  not 
remember  that  he  said  any  thing.     After  this  the  witness  was 
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repeatedly  pressed  to  state  the  contents  of  the  writing  indorsed 
on  the  notice,  and  to  state  what  the  sheriff  said  at  the  time, 
but  all  these  questions  were  excluded,  and  the  answers  given  by 
i^itness  to  some  of  them  were  stricken  out. 

There  can  be  no  doubt  that  the  defendant  had  the  right  to 
insist  on  the  production  of  the  paper,  and  to  object  to  parol 
evidence  of  its  contents  without  proof  of  its  loss.  It  is  no 
answer  to  this  oblection  to  say  that  the  law  did  not  require  the 
authority  or  contract  of  employment  to  be  in  writing. 

The  proof  of  loss  of  the  paper  was  addressed  to  the  trial 
judge,  and  presented  ^  question  to  be  detennined  by  him  as 
matter  of  fact.  His  determination  of  the  fact  cannot  be  re- 
viewed here,  unless  the  proof  of  loss  was  so  clear  and  conclu- 
sive that  it  was  error  of  law  to  find  against  it.  {Jackson  v. 
Frier,  16  Johns.  193 ;  Stephens  on  Evidence,  article  71 ;  Ma- 
son V.  Libbey,  64  How.  Pr.  267.)  The  proof  in  this  case  fell 
far  short  of  that  standard.  According  to  the  testimony  of  the 
witness  he  gave  the  paper  to  Scanlon.  That  itf  the  last  trace 
we  have  of  it.  The  witness  says  that  afterward,  when  the  busi- 
ness of  the  newspaper  was  being  wound  up,  he  remembers 
making  search  among  the  records  of  "  The  Irish  RepiMic^^ 
for  the  election  notice ;  that  he  has  made  earnest  and  diligent 
search  among  his  own  papers,  as  well  as  among  the  papers  of 
"  The  Irish  BepuUic "  for  that  purpose ;  that  he  and  Mr. 
Scanlon  together  searched  all  over  for  it,  but  were  not  able  to 
find  it,  and  that  Mr.  Scanlon  told  witness  he  was  unable  to  find 
it.  He  does  not  say  where  they  searched,  except  among  the 
papers  of  "  The  Irish  Hepublio.^^  It  does  not  appear  that 
search  was  made  among  Scanlon's  papers.  The  witness  says 
that  he  is  quite  positive  that  at  the  time  of  the  assignment  of 
the  claim  to  him,  and  before  that,  the  search  for  this  notice  was 
made  in  the  archives  of  the  newspaper  office,  that  both  he  and 
Scanlon  searched  for  it  and  it  could  not  be  found. 

This  is  all  the  evidence  in  the  case  on  the  subject  of  the  loss 
of  the  paper,  and  it  is  apparent  at  the  first  glance  that  it  is  any 
thing  but  conclusive.  The  first  glaring  defect  is  that  although 
the  paper  was  last  seen  in  Scanlon's  ix)sses9ion,  and  although 
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the  witness  says  that  Scanlon  subsequently  assisted  in  the  search 
for  it,  he  was  not  examined  as  a  witness.  The  only  excuse  of- 
fered for  this  omission  is  the  testimony  of  the  plaintiff  that 
since  the  assignment  of  the  claim  to  him,  Scanlon  lias  not  been 
living  in  the  city,  county  and  State  of  New  York.  It  was  not 
shown,  however,  that  there  was  any  difficulty  in  reaching  him, 
and  it  has  repeatedly  been  held  that  the  person  last  known  to 
have  been  in  possession  of  the  paper  must  be  examined  as  a 
witness,  to  prove  its  loss,  and  that  even  if  he  is  out  of  the  State, 
his  deposition  must  be  procured  if  practicable,  or  some  good 
excuse  given  for  not  doing  so.  {Deaver  v.  liice,  2  Ired.  [N. 
C]  280 ;  Dickinson  v.  BreedeUy  25  111.  186*;  BuncKs  AdrrCr 
V.  Ear%ty  3  Desaur.  Eq.  [S.  C]  273 ;  Turner  v.  TateB,  1 6  How. 
[U.  S.]  14 ;  Parkins  v.  CMet,  1  C.  &  P.  282.)  And  the  gen- 
eral rule  is  that  the  party  alleging  the  loss  of  a  material  paper, 
where  such  proof  is  necessary  for  the  purpose  of  giving  sec- 
ondary evidence  of  its  contents,  must  show  that  he  has  in  good 
faith  exhausted,  to  a  reasonable  degree,  all  the  sources  of  in- 
formation and  means  of  discovery  which  the  nature  of  the  case 
would  naturally  suggest,  and  which  were  accessible  to  him. 
(Simpson  v.  Doll,  3  Wall.  460,  475.) 

The  question  being  one  of  fact,  it  is  not  necessary  to  show 
that  it  would  have  been  error  in  the  trial  judge  to  hold  the 
proof  of  loss  sufficient,  and  admit  the  parol  evidence  offered. 
The  point  which  the  appellant  must  establish  is  that  the  proof 
was  so  conclusive  that  it  was  error  of  law  not  to  hold  it  suffi- 
cient, and  if  there  were  nothing  else  in  the  case,  the  fact  that 
the  only  witness  called  to  testify  to  the  loss  was  the  plaintiff 
himself,  was  enough  to  preclude  this  court  from  reviewing  the 
decision  of  the  trial  judge  and  General  Term.  For  the  court 
below  was  not  bound  as  matter  of  law  to  credit  the  statements 
of  a  witness  thus  interested,  given  in  his  own  behalf,  though 
uncontradicted  by  any  other  witness.  (Elwood  v.  Western  V. 
Tel.  Co,,  45  N .  Y.  549 ;  6  Am.  Rep.  140 ;  Nickolson  v.  Oon^ 
ner,  8  Daly,  215.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Statement  of  case. 


The  People  of  the  State  of  New  York,  Appellant,  ,v. 
The  Mutual  Endowment  and  Aocu>snt  Association 
of  Bath,  Respondent. 

To  give  the  court  cognisance  of  a  case  eabmitted  under  the  pro  vision  of 
the  Code  of  Civil  Procedure  (§  1279),  providing  for  the  Bubtnission  of  con- 
troveraiea  upon  facts  admitted,  the  facts  stated  must  show  that  there 
was,  at  the  time  the  submission  was  made,  a  controversy  or  question  of 
diflferenoe  between  the  parties  on  the  point  presented  for  decision,  and 
tliat  a  judgment  can  be  rendered  thereon ;  the  court  maj  not  pass  upon 
a  mere  abstract  question. 

Where  in  a  controversy  sought  to  be  submitted  between  the  State  and  a 
corporation  the  only  relief  to  which  the  former  is  entitled,  if  any,  is  to 
restrain  the  corporation  from  exercising  franchises  unlawfully,  the  pro- 
ceeding should  be  dismissed,  as  that  relief  may  not  be  given  therein. 
(Code,  §  1281.) 

(Argued  May  8,  1883;  decided  June  5, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  in  favor  of 
defendant,  entered  upon  a  case  submitted  under  section  1279 
of  the  Code. 

The  facts  stated  were  substantially  these : 

Defendant  is  a  corporation  organized  under  the  act  providing 
"  for  the  incorporation  of  societies  or  clubs  for  certain  lawful 
purposes  "  (Chap.  267,  Laws  of  1875,  as  amended  by  chap.  68, 
Laws  of  1876,  and  chap.  93,  Laws  of  1880).  By  its  constitu- 
tion and  by-laws,  which  were  set  forth  in  the  case,  it  appeared 
that  defendant  contemplated  to  aid  its  members  in  case  of  acci- 
dent, "  to  advance  to  them  means  during  their  life-time,  and  to 
pay  to  their  widows,  child,  children  or  legatees,  in  case  of  their 
deaths,"  such  sums  as  the  articles  provided  for. 

The  association  issued  two  certificates  of  membership.  Those 
issued  in  class  "  A  "  provide  that  the  member,  or  such  person 
as  he  shall  by  his  will  name,  shall  be  entitled,  upon  his  death, 
to  one  dollar  for  every  member,  not  exceeding  a  sum  specified, 
deducting  therefrom  any  amount  the  member  may  have  re- 
ceived at  the  expiration  of  two-thii'ds  of  hb  life  expectancy. 
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By  the  by-laws  it  is  provided  that  upon  the  expiration  of 
two-thirds  of  the  life  expectancy  of  any  member,  if  he  require 
it,  he  is  entitled  to  one-half  the  amount  provided  for  at  his 
death.    The  farther  facts  are  stated  in  the  opinion. 

Leslie  W.  JRusaell^  attorney-general,  for  appellant. 

JU.  JRumsey  Miller  for  respondent. 

Per  Curiam,  It  does  not  appear  by  the  agreed  statement 
that  there  is  any  controversy  or  question  in  difference  between 
the  parties.  The  submission  sets  forth  the  articles  of  associa- 
tion of  the  defendant  and  the  by-laws  of  the  association,  and 
the  form  of  the  certificate  issued  to  its  members,  comprising 
class  "  A,"  and  states  that  the  company  have  issued  to  such 
members  a  certificate  in  the  form  as  set  forth,  and  that  the  de- 
fendant has  never  deposited  $100,000,  or  any  other  sum,  with 
the  insurance  department  for  any  purpose  whatever. 

The  question  submitted  is,  ^'  whether  the  defendant  has  the 
right  to  insert  in  the  certificate  of  membership  a  provision  for 
the  payment  of  a  sum  not  to  exceed  one-half  of  the  amount 
stated  in  such  certificate,  upon  the  expiration  of  two-thirds  of 
the  life  expectancy  of  the  member,  without  depositing  with 
the  insurance  department  $100,000  for  the  protection  of  those 
members  holding  such  certificates." 

There  is  no  statement  tliat  there  is  any  controversy  or  ques- 
tion of  difference  between  the  parties  upon  the  point  presented 
for  decision.  The  only  statement  is  tliat  the  plaintiff  insists 
that  the  defendant  has  no  right  to  issue  certificates  in  the  form 
stated,  and  that  such  certificates  are  illegal.  It  is  not  alleged 
that  the  defendant  asserted  such  right  at  the  time  when  the 
submission  was  made,  or  did  not  yield  to  the  claim  of  the 
plaintiffs.  It  is  not  inconsistent  with  the  statement  that  the 
company  had  abandoned  its  use  of  the  certificates.  The  ques- 
tion propounded  may,  so  far  as  appears,  be  a  mere  abstract 
one  not  involving  any  actual  difference  or  controversy.  If  the 
defendant  is*  exercising  franchises  not  conferred,  or  without 
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•complying  with  statutory  conditions,  it  may  be  restrained  by 
application  to  the  court,  but  that  relief  cannot  be  given  by  any 
judgment  which  may  be  rendered  in  this  proceeding.  (Code, 
§1281.) 

The  judgment  should  be  reversed  and  the  proceeding  dis- 
missed, without  costs.    {Dickinson  v.  Dickey,  76  N.  T.  602.) 

All  concur,  except  Miller,  J.,  absent. 

Judgment  reversed. 


MEMORANDA 


OF  THB 

CAUSES  DECIDED  DURING   THE  PERIOD   EMBRACED  IN  THIS 
VOLUME.  WHICH  ARE  NOT  REPORTED  IN  FULL. 


Ohablbb  F.  Tag,  Bespondent,  v,  Eugbke  M.  Ketbltas  et  al.. 

Executors,  etc.,  Appellants. 

(Argued  February  6,  1883 ;  decided  March  20, 1883.) 

Stephen  P.  Nash  for  appellants. 

Edwa/rd  Solomon  for  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 


Maria  MsTZGiiB,  Administratrix,  etc.,  Bespondent,  'O,  Henry 

Hebrmank,  Appellant. 

(Submitted  Marcli  7, 1883 ;  decided  March  20, 1883.) 

James  M.  Smith  for  appellant. 

Chaymcey  Shaffer  and  Peter  Cook  for  respondent 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment , affirmed. 
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Daniel  J.  Noyes,  as  Executot,  etc.,  Bespondent,  v.  Lswib  H 

Bailby,  as  Executor,  etc.,  Appellant. 

(Argued  March  7, 1883  ;  decided  March  20, 1883.) 

Joseph  H,  Choate  for  appellant. 

William  FuUerton  for  respondent. 

Agree  to  affirm.     No  opinion. 

All  concur,  except  Bapallo,  J.,  dissenting. 

Judgment  affirmed. 


92  "m         Habyby  Huntbb,  Appellant,  v,  Siiis'R  Hebbioe  et  al.,  Ezecntoni 
^^^  ^*  etc.,  Bespondents. 

(Argued  March  7,  1883 ;  decided  March  20, 1883.) 

Kepobted  below,  (26  Hun,  272.) 

D.  Cody  Herrick  for  appellant. 

Samuel  Edwards  for  respondents. 

Agree  to  affirm  order  and  for  judgment  absolute  on  stipii- 
lation.     No  opinion. 
Ail  concur. 
Order  affiimed  and  judgment  accordingly. 


Jane  Crozieb,  Administratrix,  etc.,  Eespondent,  v.  CJobnsli. 

Steamboat  Company,  Appellant. 

(Argued  March  12, 1883  ;  decided  March  20, 1883.) 

/SI  Z.  SteHbine  for  appellant. 
John  J,  Linaon  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 
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Mart  Lanotot,  Administratrix,  etc.,  Appellant,  v,  Thb  Tboy 
AND  Lansingbusgh  Kailboad  OoMPAirr,  Beepondent. 

(Argued  March  12, 1883 ;  decided  March  20, 1888.) 

RufvA  W.  Peckham  for  appellant. 

JSsek  Cowen  for  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  a£Gu*med. 


John  D.  Fish  et  al.,  Administrators,  etc.,  Respondents,!;.  Henby 

A.  CosTSB,  Appellant. 

(Argaed  March  18, 1883 :  decided  March  20,  1888.) 

Coles  Morris  and  Michael  H.  "Cardozo  for  appellant. 
Oliver  W,  West  for  respondent. 

AgreQ  to  affirm  on  opinion  of  Davis,  .  Oh.  J.,  at  General 
Term. 
All  concur. 
Judgment  affirmed. 


Jambs  £.  Dblanby,  Appellant,  v.  William  C.  Van  Axjlen, 
Lidividually,  and  as  Trustee,  etc.,  Respondent. 

(Argaed  March  13,  1883 ;  decided  March  27, 1883.) 

This  case  is  reported  on  a  former  appeal  in  84  N.  Y.  16. 
The  court  state  that  no  new  facts  were  presented  on  the 
second  trial,  and  that  the  former  decision  must  control. 

D.  P.  Ba/mard  for  appellant. 

Samuel  Hand  for  respondent 

Danfosth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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John  WnrrifOBB  et  al.,  Appellants,  v.  Thomas  £.  Patterson  et 

al.,  Executors,  etc.,  Respondents. 

(Aigaed  March  14, 1888  ;  decided  March  27,  1888.) 

Plaintiffs'  complaint  was  dismissed  on  trial  and  the  promi- 
nent question  here  was  as  to  whether,  under  the  evidence,  the 
order  was  justified. 

.__  ^__  ♦ 

William  W.  Nilea  for  appellants. 

John  Z.  Logcm  for  respondents. 

Eabl,  J.,  reads  for  afdrmance. 
All  concur. 
Judgment  affirmed. 


Bridget  Jonbs,  as  Administratrix,  etc..  Respondent,  v,  Thb 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

(Argued  March  15,  1883  ;  decided  March  80, 1883.) 

Reported  below  (28  Hun,  364). 

Saimiel  Hand  for  appellant. 

jE  Countryman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Final  Accounting  of  Samuel  A.  Hayt 

et  al..  Executors,  etc. 

(Argaed  March  19,  1888 ;  decided  March  80,  1888.) 

MiUon  A.  Fowler  for  appellant. 
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Thomas  J.  Swift  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


HuBBASD  FosTBB  et  al.,  Bespondents,  v.  Thb  Orrr  of  Buffalo, 

Appellant. 

(Argued  March  20,  1888  ;  decided  March  80,  1888.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirm- 
ing an  order  of  Special  Term  gran  ting  a  preliminary  injunction. 
Hdd^  that  the  order  was  in  the  discretion  of  the  court  below 
and  so  not  appealable. 

The  court  cited  Vcm  Dewater  v.  KeUey  (1 N.  Y.  533) ;  Pavl 
V.  Munger  (47  N.  Y.  469) ;  People  v.  Schoonmaker  (50  id.  499) ; 
Toung  v.  Campbell  (75  id.  625). 

Oiles  E.  StiUweU  for  appellant. 

K  «/.  Plumley  for  respondents. 

Danfosth,  J.,  reads  for  dismissal  of  appeal 
AD  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Opening  of  Lexinqtok  Ayxmrs. 

(Argued  March  20,  1888  ;  decided  March  80,  1888.) 

Repobted  below  (29  Hun,  303). 

Herbert  A,  Shipmcm  for  appellant. 

D.  J.  Dean  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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In  the  Matter  of  the  Petition  of  Cabounb  C.  Bishop  to  Vacate 

an  Assessment. 

(Argued  March  20,  1883 ;  decided  March  80,  1883.) 

Samuel  Hamd  for  appellant. 

D. «/.  Dean  for  respondent. 

This  case  presented  the  same  questions  and  was  argued  and 
decided  with  In  re  Right&r  (tmfe,  p.  111). 


BoBBBT  T.   Smith  et   al.,   Appellants,   v.   John  B.  Davis, 

Respondent. 

(Argued  March  20, 1883  ;  decided  March  30, 1883.) 

E.  Moore  for  appellants. 

Wm,  L.  Royal  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Mary  O'Day,  as  Administratrix,  etc.,  Respondent,  v.  Th« 
Syraousb,  Binohamton  and  New  York  Railroad  Company, 
Api)ellant. 

(Argued  March  23,  1883  ;  decided  March  30.  1883.) 

Hamilton  Odell  for  appellant. 

Samuel  Hamd  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Gsosas  Crawfobd,  BeBpondent,  v.   The  West  Sidb  Bank, 

Appellant. 

The  complaint  herein  set  forth  a  demand  for  (398.71 ;  the  answer  denied 
liabilitj  and  set  up  a  counter-claim  for  $301.29.  The  trial  court  found 
with  defendant  and  gave  judgment  against  plaintiff  for  the  counter- 
claim. The  Qeneral  Term  reversed  the  judgment.  Held,  that  the 
amount  of  the  two  claims  constituted  "  the  matter  in  controversy,"  within 
the  meaning  of  the  Ck>de  of  Civil  Procedure  (§  191,  subd.  8),  and  that  this 
court  had  jurisdiction  on  appeal. 

(Argued  March  20, 1883  ;  decided  March  80, 1883.) 

This  was  a  motion  to  dismiss  an  appeal. 

The  opinion,  which  is  given  in  full,  states  the  facts. 

"  The  plaintiff  sought  to  recover  from  the  defendant  $398.71, 
as  money  dae.  The  defendant  denied  liability  therefor,  and 
asked  judgment  upon  a  counter-claim,  for  $301.29,  as  money 
theretofore  advanced  to  the  plaintiff  at  his  request.  The  two 
sums  make  $700,  and  represent  the  amount  of  a  check  alleged 
by  the  plaintiff  to  have  been  wrongfully  paid  by  the  defend- 
ant from  his  money.  The  trial  court  held  with  the  defendant 
that  it  was  properly  paid,  and  gave  judgment  in  its  favor 
against  the  plaintiff  for  the  counter-claim,  $301.29.  On  the 
other  hand  the  General  Term  went  with  the  plaintiff,  reversed 
the  judgment  and  ordered  a  new  trial.  The  controversy  at 
the  General  Term  necessarily  involved  the  demands  on  both 
sides,  and  in  case  of  a  now  trial,  a  recovery  by  the  plaintiff 
will  not  only  charge  the  defendant  with  the  payment  of 
$398.71,  but  extinguish  the  daim  made  by  it.  These  two 
amounts,  therefore,  constitute  '  the  matter  in  controversy,'  and 
give  this  court  jurisdiction.  (Code  of  Civil  Proc,  §  191, 
subd.  3.) 

^^  The  motion  to  dismiss  the  appeal  should,  therefore,  be 
denied,  with  costs." 

D.  M.  Porter  for  motion. 

John  C.  8ha/u)  opposed. 

Danfobth,  J.,  reads  for  denial  of  motion. 
All  concur. 
Motion  denied. 
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Ann  Beesb,  Beepondent,  v.  Thomas  Bobsb,  as  Beceiver,  etc., 

et  al.,  Appellants. 

(Argaed  March  30,  1888 ;  decided  March  80,  1888.) 

These  were  motions  to  dismiss  appeals.  The  opinion,  which 
is  given  in  full,  shows  the  grounds  of  the  motion. 

"The  attorney  for  the  respondent  makes  a  motion  to 
dismiss  the  appeal  of  Boese  on  the  ground  that  he  has  not 
served  *  a  proper  case  or  appeal-book.' 

"  It  appears  that  upon  the  appeal  of  Boese  a  case  was  pre- 
pared and  settled  by  the  consent  and  acquiescence  of  the  parties, 
and  filed  in  the  clerk's  office,  and  that  that  case  was  used  at  the 
General  Term.  Even  if  the  General  Term,  in  considering  the 
appeal  of  Boese,  used  other  papers,  it  had  no  right  to.  The 
return  to  this  court  is  properly  certified  according  to  section 
1315  of  the  Code.  K  the  plaintiflE  desired  to  have  other 
papers  or  evidence  contained  in  the  cases,  she  should  have  pro- 
posed amendments  to  the  case  served  on  the  part  of  Boese  and 
procured  their  insertion  in  that  way  in  the  case.  It  is  too  late 
now  for  her  to  complain  of  the  case  as  it  appears  before  us. 
The  motion  against  Boese  must,  therefore,  be  denied,  with  costs. 

"  We  must  call  attention  to  a  defect  which  appears  in  the 
case  as  settled,  of  which  the  counsel  for  the  respondent  has 
taken  no  notice.  Section  997  of  the  Code  requires  that  a  case 
must  be  settled  and  signed  by  the  judge  or  referee  before 
whom  the  action  was  tried.  That  very  wholesome  provision 
of  the  Code  does  not  seem  to  have  been  complied  with ;  at 
least  it  does  not  appear  in  the  record  returned  to  us  that  the 
case  was  settled  and  signed  by  the  judge  before  whom  the 
action  was  tried.  But  as  the  Supreme  Court  received  and 
acted  upon  the  papers  in  their  apparently  imperfect  condition, 
they  constitute  the  return  to  us,  and  we  must  receive  them  as 
sufficient.  If  the  rule  prescribed  in  section  997  had  been  com- 
plied with,  the  present  dispute  and  controversy  would  probably 
not  have  arisen. 

^^  A  motion  is  also  made  to  dismiss  the  appeal  taken  in  this 
ease  bv  Baphael  J.  Moses  on  behalf  of  certain  policy-holders. 
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and  also  an  appeal  taken  by  Tajcott  H.  Bussell  as  receiver  of 
the  American  Life  and  Trust  Company,  on  the  ground  that 
the  appellants  have  not  served  the  undertakings  required  by 
section  1326  of  the  Code. 

"  We  find  in  the  papers  no  denial  of  the  neglect  to  serve  the 
undertakings,  and  those  appeals  must,  therefore,  be  dismissed 
unless  they  are  perfected  by  the  service  of  the  proper  und,er- 
takings  within  ten  days  after  the  service  of  this  Order,  with 
sureties  who  will  justify  according  to  the  rules  and  practice  of 
the  court,  and  each  of  such  appellants  also  pay  $10  costs  of 
this  motion." 

Wm.  H.  IngersoU  for  motion. 

jRaphaelJ.  Moses,  «/r.,  and  George  JU.  Sanders^  Jr.,  opposed. 

Eabl,  J.,  reads  for  denial  of  motion  as  to  defendant  Boese,  and 
for  dismissal  of  appeals  taken  by  Kaphael  J.  Moses,  Jr.,  on  be- 
half of  certain  policy-holders,  and  by  Talcott  H.  Russell  as  re- 
ceiver of  the  American  Trust  Company,  unless  appeals  are  per- 
fected as  stated  in  opinion. 

All  concur. 

Ordered  accordingly. 


T^AttTA  Davies,  Appellant,  v.  David  Davies  et  al.,  Respond- 
ents. 

(Argaed  March  16, 1888 ;  decided  April  17, 1883.) 

William  AUen  Butler  for  appellant. 

Ev^ett  P.  Wheeler  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
SioKELS  —  Vol.  XLVII.        80 
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Pbtes  K.  Kkafp  et  aL,  Appellants,  v.  Augusta  S.  Ejtafp  et 

al.,  Bespondents. 

(Argued  March  19, 1888;  decided  April  17, 1888.) 

John  K  Develm  and  Theodore  F.  Jackson  for  appellants. 

John  E\  Pwreons  and  Edmund  Wetmore  for  respondents. 

Decided  on  the  opinion  of  the  referee. 
Per  curiam  mem.  for  reversal  of  judgment  of  General 
Term  of  affirmance  of  judgment  on  report  of  referee. 
All  concur. 
Judgment  accordingly. 


Edwabd  Fbebl  v.  Thokas  T.  Buckley,  Appellant,  James  8. 

Feely  et  al.,  Bespondepts. 

(Submitted  March  20.  1883 ;  decided  April  17,  1888.) 

Mc  Quire  cfe  Kuhn  for  appellant. 
John  U.  Shorter  for  respondents. 

Decided  on  opinion  in  Berttea  v.  Nuna/n,  {ante^  152  )  and  bj 
the  same  vote. 

Order  of  General  Term  reversed.  Order  of  Special  Term 
modified  so  as  to  order  the  county  treasurer  to  pay  the  whole 
of  the  surplus  money  in  his  hands  to  the  credit  of  this  action 
(after  deducting  $15  for  the  fees  of  the  referee)  to  the  appel- 
lant, Thomas  T.  Buckley. 


Elizabeth  M.  Crosby,  as  Trustee,  etc.,  Appellant,  v,  Mosn 

H.  Moses,  Kespondent. 

(Argued  March  21, 1883 ;  decided  April  17,  1888.) 

DEFENDAirr  was  in  the  occupation  of  certain  premises  under 
a  lease  which  gave  to  the  lessor  the  option  to  renew  the  lease 
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for  twenty-one  years  at  an  annual  rental  to  be  agreed  upon  by 
the  parties  or  to  be  determined  by  arbitrators,  or  to  take  pos- 
session at  the  expiration  of  the  term,  paying  in  such  case  to 
the  lessee  or  assigns  the  value  of  the  buildings  on  the  prem- 
ises. The  complaint  asked  that  such  value  be  determined  and 
that  upon  payment  thereof  plaintiff  have  possession,  etc.  De- 
fendant claimed  a  right,  and  the  court  below  decided  he  was 
entitled  to  a  renewal  of  the  lease  for  twenty-one  years.  The 
facts  and  conclusions  of  the  court  are  stated  in  the  opinion,  as 
follows : 

'^  The  evidence  justifies  the  conclusion  that  the  defendant  was 
entitled  to  a  renewal  of  the  lease,  but  we  think  the  court  below 
erred  in  extending  the  term  to  twenty-one  years.  The  renewal 
of  December,  1871,  was  for  five  years  from  May  1,  18^4,  and 
when  the  defendant  applied  for  a  new  lease,  the  conversation 
with  Lindley,  the  lessor's  agent  and  attorney,  settled  down  to 
a  declaration  that  he  would  be  willing  to  take  it  for  another 
term  of  five  years,  upon,  as  the  defendant  thinks,  a  valu- 
ation of  $3,500.  No  objection  seems  to  have  been 
made  to  the  *  terms,'  but  the  lessor's  attorney  thought 
the  valuation  ^too  low,'  and  the  defendant  told  him  to 
inquire,  adding,  ^this  thing  must  be  settled.'  I,  think  it 
obvious,  from  the  testimony  both  of  the  defendant  and 
Lindley,  the  attorney,  that  the  only  matter  to  be  adjusted 
was  the  amount  of  rent;  that  was  'the  thing'  in  question. 
This  f mother  appears,  from  the  reason  assigned  by  the  defend- 
ant, viz. :  that  he  must  know  what  to  do  with  his  tenant,  who 
was  bothering  him  '  the  same '  as  he  was  the  lessor,  and  Lind- 
ley replied,  '  go  on  and  let  it.'  Lindley  testifies  that  the  de- 
fendant said  he  did  not  desire  a  twenty-one  years  lease,  *  and 
he  (Lindley)  said  we  have  no  objection  to  giving  a  five  years 
lease  at  a  fair  valuation.'  He  agrees  with  defendant  that  there 
was  a  conflict  in  regard  to  valuation,  and  both  agree  that  these 
interviews  were  followed  by  the  selection  of  arbitrators  and  an 
appraisal.  One  of  the  arbitrators,  Crosby,  selected  by  the 
plaintiff^  valued  the  property  at  $5,000.  Love  joy,  se- 
lected by  the  defendant,  put  it  at  $3,500,  while  Martin,  the 
umpire,  whose  decision  was,  by  the  terms  of  the  arbitration 
dause  in  the  lease,   to  be  final,  fixed  the  sum  at  '$3,700. 
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This  was  done  June  12,  1879,  and  on  the  16th  of  June 
Lindley  notified  the  defendant  that  the  lease  was  drawn  and 
readj  for  execution.  After  reaching  this  point  the  parties 
changed  their  positions.  The  plaintiff  claimed  that  the  arbi- 
tration was  merely  preliminary  to  her  election  whether  to  take 
the  building  or  give  a  new  lease,  and  the  defendant,  that  by 
consenting  to  arbitrate  she  became  bound,  by  the  terms  of  the 
original  lease,  to  a  renewal  of  twenty -one  years.  Neither 
claim  is  admissible.  Each  is  inconsistent  with  the  previous 
conduct  of  both  parties.  There  is  some  evidence  that  Love- 
joy,  the  defendant's  appraiser,  and  Martin,  the  umpire,  under- 
stood a  lease  for  twenty-one  years  was  intended.  They  were 
led  to  this  by  Crosby,  but  Crosby  was  not  shown  to  have  au- 
thority from  the  plaintiff.  She,  so  far  as  appears,  referred  the 
matter  to  Lindley,  and  the  latter  acted  for  her.  As  to  the 
arbitration,  it  was  no  doubt  provided  for  by  the  lease,  but  the 
tenn  was  subject  to  change,  and  this  was  effected  by  parol. 
We  think,  therefore,  that  the  judgment  as  it  now  stands  is 
erroneous." 

SiUJierland  Tenney  for  appellant. 

Oeorge  S.  Hamlin  for  respondent. 

Danfobth,  J.,  reads  for  reversal  and  a  new  trial  unless  the  de- 
fendant stipulates  to  accept  a  lease  for  five  years  instead  of 
twenty-one  years.  If  he  stipulates  to  do  so,  the  judgment  is 
so  modified,  and  as  modified,  affirmed. 

All  concur. 

Judgment  accordingly. 


Fbank  Leslib,  Appellant,  v.  Miriam  F.  Lbslib  et  al.,  Bespond- 

ents. 

(Argued  March  23, 1883  ;  decided  April  17,  1883.) 

Affibmbd  on  opinion  of  court  below. 
Scott  Lord  for  appellant. 


f 
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WUliam  FvUerUm  for  respondents. 

Per  cwriam  mem,  for  affirmance. 
All  concur.  ^ 

Judgment  affirmed. 


Thb  Grneseb   River  National  Bank,  Appellant  v.  Mab- 

GABBT  M.  Mead,  Respondent.  A^/l!^^V 

The  mere  fact  that  an  assignment  of  property  by  a  debtor  was  volantary 
and  without  consideration  is  not  sufficient  to  require  a  finding  that  it  was 
fraudulent  against  creditors. 

(Argued  March  27, 1888;  decided  April  17,  1888.) 

This  action  was  brought  by  plaintiff,  as  a  judgment  creditor  of 
Jacob  A.  Mead,  deceased,  against  defendant  individual! j  and  as 
executrix  of  the  will  of  the  deceased,  to  require  her  to  account  as 
executrix  for  the  proceeds  of  a  policy  of  insurance  upon  the  life 
of  decedent,  which  the  complaint  alleged  had  been  assigned  by 
him  to  her  without  consideration  and  for  the  purpose  of  defraud- 
ing his  creditors.     The  opinion  of  the  court  is  given  in  full. 

"  The  claim  of  the  plaintiflE  to  charge  the  proceeds  of  the 
$3,000  policy  of  insurance  to  the  defendant  on  her  accounting 
as  executrix  depended  upon  the  question,  whether  the  assign- 
ment of  that  policy,  made  to  her  by  the  testator,  was  made 
with  intent  to  hinder,  delay  and  defraud  his  creditors. 
The  trial  court  found,  as  matter  of  fact,  that  the  assignment 
was  not  made  or  received  with  such  intent,  but  that,  at  the 
time  and  under  the  circumstances  under  which  it  was  made,  it 
was  a  just  and  proper  settlement  upon  the  defendant. 

"  There  is  no  finding  that  the  testator  was  at  the  time  of  the 
assignment  insolvent,  but  on  the  contrary,  the  court  expressly 
refused  such  a  finding.  Un  less  the  insolvency  of  the  testator,  at 
the  time  of  the  assignment,  was  so  clearly  and  conclusively 
proved  that  it  was  legal  error  to  refuse  the  finding  requested, 
the  conclusion  of  the  trial  court  as  to  the  fact  of  fraudulent  in- 
tent cannot  be  disturbed  here.     The  mere  fact  that  the  assign- 
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ment  was  voluntary,  and  without  consideration,  was  not  suffi- 
cient to  require  the  court  to  find  that  it  waa  fraudulent  against 
creditors.     (2  K.  S.  137,  §  4.) 

^'  There  was  no  controlling  evidence  as  to  the  pecuniary  cir- 
cumstances of  the  testator  at  the  time  the  assignment  was  made. 
Even  assuming  that  it  was  made  in  1876,  as  claimed  by  the 
plaintiff,  it  was  not  shown  by  any  direct  proof  that  the  testa- 
tor then  owed  any  debts,  other  than  that  claimed  by  the  plaint- 
iff, nor  what  was  the  amount  of  his  property.  The  only  evi- 
dence.bearing  upon  these  subjects  was  the  account  rendered 
by  the  executrix  in  this  action,  from  which  it  appeared  that  she 
had  received  from  the  estate,  up  to  the  date  of  rendering  her 
account,  $628.79,  and  had  paid  out  the  sum  of  $1,241.86.  This 
account  shows  that  a  considerable  part  of  the  payments  was  for 
lawyers'  fees  and  expenses  of  the  administration,  and  the  only 
testimony  as  to  indebtedness  included  therein  is  that  of  the  de- 
fendant, who  says  that  the  amount  consisted  of  the  expenses  of 
settling  the  estate,  the  funeral  expenses,  board  and  doctors' 
bills,  and  a  few  small  debts  left  unpaid  at  the  time  of  the  testa- 
tor's deiath.  It  appears  that  the  defendant  expended  for  a 
monument  $398,  of  which  she  paid  $50  out  of  her  private 
purse,  the  remainder  being,  presumably,  included  in  the 
account.  What  the  small  debts  spoken  of  amounted  to,  or 
when  they  were  incurred,  does  not  appear.  It  is  quite  within 
the  range  of  probability  that  they  were  for  the  expenses  of  the 
testator  during  his  last  illness,  and  that  his  means  were  ex- 
hausted during  the  same  period,  and  after  the  assignment  of 
the  policy.  The  evidence  was  not  sufficient  to  constrain  the 
court  to  find  that  the  testator  was  insolvent  at  the  time  of  that 
assignment,  or  that  it  was  made  with  intent  to  hinder,  delay  or 
defraud  his  creditors. 

''  On  this  ground  the  judgment  should  be  affirmed,  with  costs." 

W.  A.  Sutherla/nd  for  appellant. 

John  A.  Van  Derlip  for  respondent. 

Bapallo,  J.,  reads  for  affbmanc^. 
All  concur. 
Judgment  affirmed. 
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HsNBY  J.  Waqoonbb,  Appellant,  v.  Mabt  Walsath,  Execu- 
trix, etc.,  Bespondent. 

(Submitted  March  30,  1883 ;  decided  April  24,  1888.) 

Befobted  below  (24  Hun,  443). 

Wayland  F,  Ford  for  appellant. 

Porter  &  WaUs  for  respondent. 

Agree  to  afcm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ella  A.  Dana,   as  Administratrix,  etc..  Appellant,  v.  Thb 
Nbw  Yobk  Central  and  Hudson  Biveb  Bailboad  Com-  /JoG^'^y,^. 
PANT,  Bespondent.  |  ofteao 

^  1142    484 

(Argaed  April  16, 1883  ;  decided  April  24,  1883.) 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence causing  the  death  of  C.  Frank  Dana,  plaintiffs  intestate, 
who  was  killed  at  the  same  accident  as  was  Shehan,  for  whose 
death  defendant  was  held  liable.  (See  Sheehan  v.  N,  T.  C, 
i&H.B.R.  JS.  Co.,  91  N.  Y.  332.)  In  this  case  plaintiflE  was 
nonsuited  on  the  trial. 

The  opinion  is  given  in  full. 

^^  This  action  is  to  recover  damages  for  the  death  of  C.  Frank 
Dana,  caused,  as  the  plaintiff  alleges,  by  the  defendant's  negli- 
gence. Upon  the  trial  the  facts  in  evidence  were  as  follows : 
On  and  for  sometime  before  August  22,  1878,  Dana  was  in 
the  service  of  the  defendant  as  locomotive  engineer,  and  on 
that  day  was  drawing  its  regular  freight  or  schedule  train.  No. 
^  50 '  from  Bochester,  east  to  Syracuse.  There  was  but  a  single 
track  with  stations  at  various  places  between  these  points,  and 
among  others  at  Cayuga  and  Auburn.  The  train  was  due  at 
Cayuga  at  4: 45  p.  m.,  but  actually  arrived  at  4: 30.  Begular 
train  ^  61 '  was  due  at  Cayuga  from  the  east  at  4:  35,  but  was 
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delayed.  This  was  known  to  Baefer,  defendant's  telegraph 
operator  at  that  place,  and  as  train  ^  50 '  came  in,  he  said  to 
its  conductor,  *  orders  received  to  hold  No.  50  for  61.'  The 
conductor  repeated  this  to  Dana.  Train  '  61 '  reached  Cayuga 
at  4: 55,  and  train  *  50 '  immediately  left  for  the  east.  After 
running  a  mile  and  a  half,  it  met  and  collided  with  a  ^wild 
cat '  train,  No.  337.  Dana  was  thereby  at  once  killed,  and 
Shehan,  fireman  on  ^  337,'  was  injured.  Train  '  337 ' 
had  no  schedule  time  or  place  on  the  road,  and  no  one  upon 
train  '  50,'  nor  the  telegraph  operator  at  Cayuga,  had  reason 
to  anticipate  its  coming.  It  was  made  up  and  set  in  motion  by 
special  telegraphic  orders  addressed  at  2:  50  on  that  day  by  de- 
fendant's superintendent  to  its  conductor  and  engineer,  then  at 
De  Witt  (a  station  just  east  of  Syracuse),  to  '  wild  cat  to 
Auburn  and  report.'  At  4: 46  the  defendant's  superintendent 
gave  them  a  further  order  to  '  wild  cat  to  Cayuga  regardless 
of  No.  50.'     In  doing  so  the  collision  occurred. 

"No  doubt  the  intestate,  at  the  time  of  entering  the  defend- 
ant's employment,  must  be  deemed  to  have  assumed  the  ordi- 
nary risks  incident  to  the  service,  but  it  is  equally  well  settled 
that  the  employers  cannot  avail  themselves  of  this  assent  of 
the  servant,  unless  they  have  taken  reasonable  precautions  to 
insure  his  safety  while  in  the  performance  of  assigned  duties. 
The  principle,  therefore,  which  secures  this  exemption  has  no 
application  where  the  injury  is  traced  to  the  employers'  per- 
sonal failure  to  take  such  precautions,  nor  where  they  knew  of 
the  existence  of  a  danger  of  which  the  servant  has  no  means  of 
knowledge.   Within  these  rules,  therefore,  a  railroad  corporation 
is  bound  to  carry  on  its  business  under  a  proper  and  reasonable 
system,  or  regulations  {Slater  v.  Jewett^  85  N.  T.  61 ;  39  Am. 
Rep.  627),  and  if,  through  any  defect  therein,  an  injury  occurs 
to  the  servant,  the  corporation  will  be  liable.     It  does  not  ap 
pear  from  the  record  that  the  injury  complained   of  was  not 
immediately  due  to  the  defendant's  praission  of  duty  in  this 
respect,  and  the  trial  court  erred  in  taking  the  case  from  the 
jury.     The  evidence  would  justify  a  finding  that  they  had  not 
taken  reasonable  precautions  to  secure  the  safety  of  their  ser- 
vants employed  upon  the  train  whose  time  was  interfered  with. 
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Upon  this  question  it  was  in  no  respect  difEerent  from  that 
submitted  to  the  jnry  in  SheeharCs  Case*  and  found  by  their 
verdict  to  be  enough.  We  thought  it  was  properly  submitted 
to  them,  and  sustained  the  judgment.  (See  opinion  of  March, 
1883.)  That  decision  requires  a  reversal  of  the  one  now  be- 
fore us. 

"  It  is  claimed,  however,  by  the  learned  counsel  for  the  re- 
spondent, that  Dana  knew  of  the  regulations  by  which  trains 
were  run  by  telegraph  orders,  and  took  the  risk  of  their  suffi- 
ciency. He  was  furnished  with  a  copy  of  them.  Among 
other  things  not  material  here,  they  prescribe  that  '  all  tele- 
graph orders  must  be  jfirst  copied  by  the  operator  on  the  order- 
book  provided  for  that  purpose,  and  repeated  back  immediately 
to  the  dispatcher,  to  be  sure  it  is  correct.  After  receiving 
'  O.  K. '  from  the  dispatcher,  the  operator  will  make  a  copy 
on  a  blank  for  the  persons  addressed,  who  will,  after  comparing 
it  with  the  book,  and  seeing  it  is  correct,  sign  their  names  to 
the  book,  prefixed  by  the  numeral  *  13.'  The  operator  will 
transmit  the  *  13 '  (accompanied  by  the  signatures  addressed) 
to  the  dispatcher.  The  numeral  '12'  at  the  end  of  order 
means  *  answer  how  understood,'  and  *  13 '  'we  understand 
to,'  etc. 

" '  When  an  agent  or  operator  receives  an  order  to  hold  any 
train  for  any  purpose,  he  must  carry  out  the  order  strictly. 
Conductors  and  engine-men  will  respect  such  orders,  and  com- 
ply with  the  same  in  all  cases.' 

"  The  provisions  of  the  first  clause  were  scrupulously  followed 
in  setting  '337'  upon  the  track,  and  giving  it  the  time  of 
'  50.'  Conductor  and  engineer  were  addressed  by  the  super- 
intendent, and  their  written  acknowledgment  of  receipt  of  his 
message  obtained.  Nothing  of  the  kind  was  done  or  attempted 
with  the  conductor  or  engineer  of  train  '  50.'  The  starting 
off  of  '  337 '  on  the  time  of  '  50 '  was,  in  the  absence  of  such 
communication  or  some  other  precaution,  a  trap  from  which 
tBe  second  clause  furnished  no  opportunity  of  escape.  Resort 
was  had  to  the  second  clause.  Kiefer,  the  operator,  was  directed 
by  the   superintendent  at  4 :  10,  '  hold  No.  '  50 '  for  orders,' 
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but  there  was  no  information  given  that  *  337 '  was  to  be  put 
on  the  track,  nor  instruction  even  to  exhibit  the  order  to  the 
conductor  or  engineeron  train  *  50.'  The  rules  do  not  require 
it,  and  the  verbal  order  I  have  before  referred  to  was  given  by 
the  operator.  For  Kiefer's  act,  in  this  respect,  the  defendant 
is  clearly  liable.  The  act  he  was  required  to  do  and  did  per- 
form was  one  for  which  the  master  was  responsible  as  a  duty 
pertaining  to  itself,  and  as  to  it  Kiefer  occupied  the  place  of 
the  master.  {Mike  v.  Boston  <6  Albany  B.  H.  Go.^  63 
N.  Y.  54:9  ;  13  Am.  Rep.  545.)  The  obligation  of  the  master 
extended  to  giving  notice  to  the  hands  on  train  '  50 '  that  train 
*337'  was  moving  on  its  time,  or  giving  direction  to  those 
hands  to  stay  until  '  337 '  arrived.  Telling  Kiefer  to  hold 
the  train  for  orders  was  a  proper  step  in  that  direction,  but, 
standing  by  itself,  was  not  enough.  The  defendant  was  to  see 
to  it  that  train  '  50 '  was  either  held  or  so  notified  of  the 
'  wild-cat '  train  that  it  would  move,  if  at  all,  at  its  own  peril. 
This  was  not  done.  Kiefer  told  them  to  go  on,  and  the  second 
clause  of  the  rules  above  referred  to  required  the  conductor 
and  engineer  to  respect  such  order  and  'comply  with  it 
strictly.' 

"  The  jury  might  well  inquire,  among  other  things,  why  train 
'  50,'  having  schedule  right  to  the  road,  was  not  notified  before 
another  train  was  ordered  to  move  toward  it  in  a  contrary  direc- 
tion, and  why  the  special  order  for  delay  in  movement  was  not 
addressed  by  the  train  dispatcher  to  its  conductor  and  engi- 
neer. The  intestate  might  properly  look  for  both,  or  equiva- 
lent precautions,  in  such  emergency  as  the  defendant  created. 
Knowledge  of  these  rules,  therefore,  implies  no  contributory 
negligence  on  his  part. 

"  The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event." 

Thomas  Haines  for  appellant. 

Edward  Harris  for  respondent. 

Danfobth,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 
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The  People,  ex  rel.  The  Oodenbbubgh  and  Lake  Champlain 
Bailboad  OoMPAmr,  lElespondent,  v.  Gbobge  K.  Pond  et  al., 
Assessors,  etc.,  Appellants. 

(Argaed  April  17,  1883 ;  decided  April  24, 1883.) 

This  was  an  appeal  from  an  order  of  General  Term,  which 
affirmed  an  order  of  Special  Term  made  in  proceedings  by 
certiorari  under  chapter  269,  Laws  of  1880,  to  review  and  cor- 
rect an  alleged  erroneous  assessment. 

The  appeal  was  dismissed  on  the  ground  that  there  was  suffi- 
cient evidence  to  authorize  the  Supreme  Court  to  exercise  its 
discretionary  power. 

John  jP.  Badger  for  appellant. 

Louis  Ha^ouck  for  respondent. 

Agree  to  dismiss ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Jane  Vanderbilt,  as  Administratrix,  etc.,  Appellant,  -y.  John 
SoHBEYER,  as  Exccutor,  etc.,  et  al.,  Bespondents. 

(Submitted  April  17, 1883 ;  decided  April  24, 1883.) 

JRbpobted  below  (28  Hun,  61). 

T.  M.  Tyng  for  appellant. 

e/.  Z.  Lindsay  for  respondents. 

Agree  to  affirm  on  case  P.  M,  S.  Co.  v.  Toel  (85  N.  T. 
646) ;  no  opinion. 
All  concur. 
Order  affirmed. 
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c 

In  the  Matter  of  the  Application  of  the  East.Bivbs  Bbidgb 
AND  OoNEY  Island  Steam  Tbanbit  Company  for  the  Ap^ 
pointment  of  Commissioners. 

(Argued  April  17, 1883 ;  decided  AprU  24»  1888.) 

John  H.  Bergen  <&  Jesse  Johnson  for  appellant 

Damd  Bamett  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


William  S.  Marrtn  et  al.,  Appellants,  v.  Owen  A.  Marbin, 

Bespondent. 

(Argued  April  17, 1888 ;  decided  April  24,  1888.) 

Mem.  of  decision  below  (27  Hun,  601).  • 

Joseph  J.  Ma/rrin  for  appellants. 

Benjamin  Hitchings  for  respondent. 

Agree  to  reverse  orders  of  the  Special  and  General  Terms  and 
to  deny  motion ;  no  opinion. 
All  concur. 
Ordered  accordingly. 


Alfred  T.  Baxter,  Bespondent,  v.  Franklin  Bell  et  al.. 

Appellants. 

(Submitted  April  17, 1888 ;  decided  April  24, 1888.) 

B.  F.  Tracey  <&  Samuel  Band  for  appellants. 

Frederic  A.  Ward  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed 
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In  the  Matter  of  the  Petition  of  Chrisiophee  Prinob  to  Vacate 

an  Assefisment. 

(Argued  April  17, 1883  ;  decided  April  84, 1883.) 

John  C.  Shaw  for  appellant 

-Z).  J.  Dean  for  respondent. 

Agree  to  afi&rm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Petition  of  Gbbshom  Seqlas  to  Vacate 

an  Aasessment. 

(Argued  April  17,  1888 ;  decided  April  24, 1888.) 

4 

John  C.  Shaw  for  appellant. 

D.  J.  Dean  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Ella  L.  Winton,  Respondent,  v.  Waltbe  W.  Winton,  Ap. 

pellant. 

(Argued  April  17,  1888 ;  decided  April  24, 1888.) 

B.  F.  Samyyer  for  appellant 

Edwa/rd  P.  Wilder  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Stephbh   Tunstaljl,  Respondent,  v.  Waltkk   W.  Winton, 

Appellant. 

(Argued  AprU  17,  1883 ;  decided  AprU  24, 1883.) 

a.  F.  Sawyer  for  appellant. 
EdAJoa/rd  P.  Wilder  for  respondent. 

Agree  to  reverse  orders  of  Special  and  General  Terms  and 
to  grant  motion ;  no  opinion. 
All  concur. 
Ordered  accordingly. 


BsNJAMm  0.  Mifflin,  Appellant,  v.  James  I.  Bbooks,  Im- 
pleaded, etc.,  Respondent. 

(Subnfltted  April  17.  1883  ;  decided  April  24,  1883.) 

Albert  Stiohney  for  appellant. 

Oeorge  H.  Adams  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Selina   Babtlett,  Bespon()ent,  v.  Joseph  Musuneb  et  al., 

Appellants. 

A  preference  on  the  calendar  of  this  court  of  an  action  for  dower,  authorized 
by  the  Code  of  Civil  Procedure  (§  791,  eubd.  6),  can  be  claimed  only  when 
the  proof  required,  i.  e,,  that  plaintiff**  has  no  sufiQcient  means  of  support 
aside  from  the  estate  in  controversy,*'  was  made  and  an  order  allowing 
the  preference  obtained  as  required  (§  793),  before  the  notice  of  argument 
was  served. 

(Submitted  April  17, 1883 ;  decided  April  24,  1883.) 
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This  was  a  motion  to  advance  the  cause  on'the  calendar. 

The  following  mem.  was  handed  down : 

^^  The  plaintifE  claims  to  have  this  cause  advanced  on  the 
calendar  as  a  preferred  cause  under  subdivision  6  of  section  791 
of  the  Code  of  Civil  Procedure,  which  reads  as  follows :  '  §  6. 
An  action  for  dower,  where  the  plaintiff  makes  proof,  by  affi- 
davit, to  the  satisfaction  of  the  court,  or  a  judge  thereof,  that 
she  has  no  sufficient  means  of  support  aside  from  the  estate  in 
controversy/ 

"  The  respondent,  in  noticing  the  cause  for  argument  in  this 
court,  duly  claimed  the  preference  authorized  by  this  section. 
Section  793  provides,  that  where  the  right  to  a  preference  de- 
pends upon  facts,  which  do  not  appear  in  the  pleadings  or 
other  papers  upon  which  the  cause  is  to  be  tried  or  heard^  the 
party  desiring  a  preference  must  procure  an  order  therefor, 
from  the  court,  or  a  judge  thereof,  upon  notice  to  the  adverse 
party.  A  copy  of  the  order  must  be  served  with  or  before 
the  notice  of  trial  or  argument.  *  The  order  in  a  case  em- 
braced in  subdivision  6  may  be  made  ex  parte^  and  is  con- 
elusive.'  It  would  seem  from  these  provisions  that  the  pref- 
erence authorized  by  this  subdivision  can  be  claimed  only  when 
the  proof  is  made,  and  the  order  allowing  a  preference  is  ob- 
tained before  the  notice  of  argument  is  served.  It  does  not 
appear  that  these  proceedings  were  taken  in  this  case,  therefore 
the  motion  is  denied." 

EuGER,  Oh.  J.,  reads  mem.  for  denial  of  motion. 
All  concur. 
Motion  denied. 


The  People,  ex  rel.  Gustave  Auoebstein,  et  al.,  Appellants, 
V.  Bebnasd  Kinney  et  al.,  Eespondents. 

Where  in  an  action  in  which  the  people  were  parties,  and  appeared  by  the 
attorney-general,  the  latter  did  not,  at  the  time  of  serving  notice  of 
argument,  give  notice  of  a  particular  day  in  the  term  on  which  he  will 
move  it.  as  prescribed  by  the  provision  of  the  Code  of  Civil  Procedure  (§  791, 
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sabd.  1)  to  entitle  the  caase  to  a  preference,  bat  served  with  the  notioe 
of  argament  notice  of  motion  that  the  canse  be  set  down  for  a  day 
named,  which  motion  failed  because  the  coart  adjonmed  before  the  day 
specified  for  making  it.  Hdd,  that  the  action  was  not  entitled  to  a  pref- 
erence. 

(Argued  April  17,  1888  ;  decided  AprU  U,  1888.) 

This  was  a  motion  to  set  cause  down  for  a  day  certain. 
The  facts  are  stated  in  the  mem.   handed  down,  of  which 
the  following  is  a  copy : 

"  This  action  was  instituted  by  the  attorney-general  of  the 
State  of  New  York  in  the  name  of  The  People,  on  the  rela- 
tion of  the  relators,  to  determine  the  constitutionality  of  sec- 
tion 4:  of  chapter  335  of  the  Laws  of  1873,  and  the  amendments 
thereto ;  and  to  test  the  title  of  the  defendants  to  the  office  of 
aldermen  of  the  city  of  New  York,  and  to  determiner  who  were 
entitled  to  exercise  the  franchises  appertaining  to  the  common 
council  of  that  city. 

"  The  cause  is  upon  our  calendar  upon  an  appeal  of  the  plaint- 
iflEs,  and  a  preference  is  claimed  for  them  under  subdiv^ision 
1  of  section  791  of  the  Code,  which  provides  for  preference 
in  *  an  action  or  special  proceeding,  in  which  the  people  of  the 
State  are  parties,  and  appear  by  the  attorney-general ;  where  the 
attorney-general  has  given  notice,  at  the  time  of  service  of  no- 
tice of  trial  or  argument,  of  a  particular  day  in  the  term  on 
which  he  will  move  it.'  But  the  attorney-general  did  not  give 
notice  at  the  time  of  service  of  notice  of  argument  of  the  par- 
ticular day  in  the  term  on  which  he  would  move  it ;  and,  there- 
fore, there  is  no  right  to  the  preference  claimed.  It  is  true 
that  there  was  served  with  the  notice  of  argument,  a  notice  of 
motion  for  a  preference,  returnable  April  3, 1883,  in  which  no- 
tice plaintifis  asked  that  the  cause  be  set  down  for  argument 
April  9,  1883,  and  that  that  motion  failed,  because  the  court 
adjourned  before  the  3d  day  of  April.  That  was  a  notice  of  a 
motion  for  a  preference ;  not  a  notice  that  the  cause  would  be 
moved  on  a  certain  day,  as  required  by  the  section  of  the  Code. 

"As  there  is  nothing  in  the  papers  showing  that  it  is  import- 
ant that  this  case  should  have  an  early  hearing,  or  that  any 
public  interests  are  suffering  by  the  delay,  we  are  disposed  to 
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hold  them  to  the  strict  practice,  and,  therefore,  to  deny  the 
motion." 

Earl,  J.,  reads  mem.  for  denial  of  motion. 
All  concur. 
Motion  denied. 


Henbt    0.  MiLLiGAN,  Kospondent,  v.  Thb    Lalanob    and 
Gbosjban  Hanhfaotusing  Company,  Appellant. 

(Sabmitted  April  17,  1888 ;  decided  Maj  1, 1883.) 

Abram  Wakemcm  for  appellant. 

Roderick  Roberiaon  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  Pbople,  ex  rel.  Vincent  Clark,  Appellant,  t>.  Stephen 
B.  Frenoh  et  al.,  Commissioners,  etc.,  Respondents. 

(Argued  AprillS,  1888  ;  decided  Maj  1,  1888.) 

John,  W.  Weed  for  appellant. 

2>.  J.  Deem  for  respondents. 

Agree  to  afBrm  on  authority  of  PhiUips  v.  May  or ^  etc, 
(88  N.  Y.  245),  without  opinion. 
All  concur. 
Order  affirmed. 
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William  L.  Pomeboy  et  al,  Appellants,  v.  Alfbsd  D.  Isbael 

et  al.,  Respondents. 

■ 

(Argaed  April  18,  1883 ;  decided  May  1, 1888.) 

Rufua  W.  Peokham  for  appellants. 

Samud  Homd  for  respondents. 

Agree  to  afBrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Flora  Samuels,  Kespondent,  v.  Frederick  G.  Weaver,  as 

Sheriff,  etc.,  Appellant. 

(Argaed  April  19.  1888;  decided  May  1,  1888.) 

C,  D.  Adams  for  appellant. 

S.  J.  Barrows  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The   American    Hosiert  Company,  Appellant,   v,  Thomas 

BiLEY,  as  Sheriff,  Eespondent. 

(Argued  April  24,  1883  ;  decided  May  1,  1888.) 

Sa/mud  Jones  for  appellant 

Thomas  E,  PewrsaU  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur,  except  Miller,  J.,  absent. 
Appeal  dismissed. 
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M^BOiTS  T.  Hun,  as  Receiver,  etc.,  Respondent,  v.  John  W. 

Saltkb,  Appellant. 

Under  the  Code  of  Civil  Prooedare  (§  709),  in  an  action  in  the  Supreme 
Court,  triable  and  tried  in  the  first  judicial  district,  an  application  for  an 
extra  allowance  of  costs  must  be  made  in  that  district,  although  the 
j  ustice  before  whom  the  cause  is  tried  resides  in  another  district. 

The  rule  of  the  Supreme  Court  (44),  requiring  such  an  application  to  be 
made  to  the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
does  not  authorize  it  to  be  made  out  of  the  district. 

(Argued  April  24, 1888 ;  decided  May  8, 1888.) 

Thesb  were  two  appeals  iu  this  action,  one  from  a  judg- 
ment of  General  Term  affirming  a  judgment  of  Special 
Term,  the  other  from  an  order  of  General  Term  affirming 
an  order  granting  an  extra  allowance  of  costs  to  the  plaintiff. 
The  appeal  from  the  judgment  was  decided  on  the  opinion 
below.    As  to  the  appeal  from  the  order  the  court  say : 

"  Order  giving  extra  allowance  of  costs  to  the  plaintiff,  and  this 
we  think  should  be  sustained.  The  place  of  trial  was  the 
county  of  New  York,  and  the  action  was  there  tried  and  de- 
cided in  February,  1881.  It  appears  affirmatively  that  no 
application  was  made  at  the  trial  for  an  allowance  of  costs,  nor 
was  the  question  then  in  any  way  brought  to  the  attention  of 
the  trial  judge.  His  decision  upon  the  issues  was  filed  in 
March,  1881.  On  the  1st  of  June  following,  notice  of  this 
motion  for  an  extra  allowance  of  costs  was  given,  to  be  made 
upon  an  affidavit  of  plaintiff's  counsel,  among  other  papers,  veri- 
fied on  that  day,  and  the  pleadings  and  proceedings  in  the 
action,  to  be  brought  on  before  the  judge  who  presided  at  the 
trial,  but  at  his  chambers  in  Canandaigua,  Ontario  county,  and 
therefore  in  the  seventh  judicial  district.  The  defendant  ob- 
jected to  his  jurisdiction  on  the  ground  that  the  motion  could  • 
be  heard  only  in  the  first  judicial  district,  where  the  action  was 
triable.  The  objection  was  well  taken.  Section  769  of 
the  Code  declares  that  where  an  action  of  the  Supreme 
Court  is  triable  within  the  first  judicial  district,  a  motion 
upon  notice  in  that  action  'must  be  made  in  that  dis- 
trict.'    The  respondent  relies  upon  rule  44  of  the  Supreme 


652  MEMOEAUDA  OP 

Conrt,  requiring  an  application  for  an  additional  allowance 
of  costs  to  be  made  to  the  court  before  which  the  trial  is  lu^d 
or  the  judgment  rendered.  Such  construction  of  the  rule 
upon  the  facts  of  this  case  is  inconsistent  with  the  provision 
of  the  statute  already  cijted,  and  cannot  prevail." 

George  H.  Forster  for  appellant. 

Peter  B.  Olney  for  respondent. 

Danfobth,  J.,  reads  for  affirmance  of  judgment,  and  for 
reversal  of  order  without  prejudice  to  any  further  application 
to  the  Supreme  Court  in  reference  to  the  allowance,  which 
plaintiff  may  be  advised  to  make. 

All  concur. 

Judgment  and  order  accordingly. 


Frank  H.  Crocker,  by  Guardian,  etc.,  Appellant,  v.  The 
Kniokbrbogkbr  Ice  Company,  Kespondent. 

It  18  not  negligence  p&r  9e  to  drive  a  team  at  ^^  a  lively  trot  '*  in  the  streets 
of  a  city.  One  bo  driving  is  not  limited  to  any  particalar  rate  of  speed, 
but  is  bound  simply  to  nse  proper  care  and  prudence,  so  as  not  to  cause 
injury  to  other  persons  lawfully  upon  the  streets. 

(Argued  April  20, 1888 ;  decided  May  8, 1888.) 

This  action  was  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  the  negligence  of  defendant's 
servant.  Plaintiff,  while  crossing  a  street  in  the  city  of  Brook- 
lyn, was  run  over  by  one  of  defendant's  ice  wagons,  which  was 
at  the  time  being  driven  by  a  boy,  a  son  of  one  of  the  defend- 
ant's employes.     The  court  say : 

"  In  the  disposition  of  this  case  we  assume  that  the  lad  who 
was  driving  the  wagon  at  the  time  of  the  accident  may  be 
treated  as  the  servant  of  the  deifendant,  and  yet  we  are  of 
opinion  that  the  plaintiff  was  properly  nonsuited. 

"  The  only  proot  of  negligence  was  that  the  driver  was  driv- 
ing the  team  on  '  a  lively  trot.'  It  cannot  be  held  as  matter 
of  law  or  fact  that  merely  driving  at  the  rate  of  speed  stated, 
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in  the  streets  of  a  city,  is  negligence.  Persons  driving  in  the 
streets  of  a  city  are  not  limited  to  any  particular  rate  of  speed. 
They  may  drive  slow  or  fast  but  they  must  use  proper  care 
and  prudence,  so  as  not  to  cause  injury  to  other  persons  law- 
fully upon  the  streets.  There  was  no  proof  in  this  case  or  at 
least  not  sufficient  proof  for  submission  to  the  jury,  that  the 
team  was  driven  carelessly,  or  that  the  driver  was  negligent." 

Herma/rh  F.  Koepe  for  appellant. 
Sarrvud  D,  Morris  for  respondent. 

Per  curicMn  opinion  for  affirmance.  Bapallo,  Millbb^ 
Eabl  and  FmoH,  J  J.,  concur.  Rugeb,  Ch.  J.  Akdbews  and 
Danfobth,  JJ.,  dissent. 

Judgment  affirmed. 


The  People  of  the  State  of  New   Yobk,  Appellant,  v. 

Theodobe  Wabb,  Kespondent. 

(Argued  April  80, 1883  ;  decided  May  8, 1888.)  jjg  Jg 

Mem.  of  decision  below  (29  Hun,  473). 

A.  J.  Heqyder  for  appellant. 

WiUicmi  F.  Fintzing  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


E.  P.  Gbant,  Bespondent,  v.  W.  T.  Bibdsall,  et  al.,  Appellants 

(Submitted  May  1, 1888  ;  decided  May  8, 1888.) 

S.  W.  Valentme  for  appellants. 
D.  M.  Porter  for  respondent. 
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Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  Amtft  Insuranob  Company,  Respondent,  v.  The  Penn- 
sylvania Railroad  Company,  Appellant. 

(Argued  May  1,  1888  ;  decided  Mftj  8, 1888.) 

08bd7*n  E,  Bright  for  appellant. 

G.  A.  Clement  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  coDcnr. 
Appeal  dismissed. 


In  the  Matter  of  the  Attobney-Genebal  v.  The  North 
Amebioa  Life  Insurance  Company. 

(Argued  May  1,  1888  ;  decided  May  8,  1888.) 

This  was  an  appeal  from  an  order  of  General  Term,  which 
reversed  an  order  of  Special  Term,  directing  the  superintend- 
CDt  of  the  insurance  department  as  to  the  distribution  of  the 
fund  held  by  him,  deposited  under  the  insurance  laws  as  se- 
curity for  the  policy-holders  of  the  defendant. 

Application  was  made  by  the  superintendent  of  the  inEfur- 
ance  department  in  January,  1880,  for  the  distribution  of 
that  fund.  Oil  the  30th  day  of  that  month  an  order  was 
made  at  a  Special  Term  of  the  Supreme  Court,  directing  pre- 
cisely and  fully  how  the  fund  should  be  distributed.  "Every 
person  interested  in  the  fund  was  made  a  party  to  that  pro- 
ceeding, in  the  mode  prescribed  by  the  rules  and  practice 
of  that  court.  That  order  does  not  appear  to  have  been 
appealed  from  or  in  any  way  vacated  or  modified,  and  no  com- 
plaint was  made  that  the  superintendent  was  not  proceeding 
to  distribute  the  fund  as  it  directs.  It  did  not  appear  that 
these  appellants  were  non-residents  of  the  State,  or  that  they 
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were  not  fully  cognizant  of  that  proceeding.  After  a  delay 
of  more  than  two  years  this  motion  was  made  for  an  order 
directing  the  superintendent  to  dispose  of  the  fund  in  a  man- 
ner different  from  that  directed  by  the  prior  order.  The  General 
Term  held  that  the  motion  should  not  have  been  granted  for  the 
reason  that  the  prior  order  aslong  as  it  remains  unvacated  and 
unreversed  should  be  regarded  as  conclusive.  The  court  here 
say :  "  We  are  of  the  same  opinion.  The  orderly  administration 
of  justice  requires  that  that  order  should  be  observed  so  long  as 
it  remains  in  force.  If  these  appellants  desired  any  relief 
from  that  order  they  should  have  appealed  from  it,  or  npon 
snflScient  grounds  should  have  moved  to  have  it  vacated  or 
modified  ;  but  so  long- as  it  remains  in  force  they  and  all  the 
other  policy-holders  may  be  regarded  as  concluded  by  it.  It 
is  not  necessary  to  hold  that  it  operates  as  an  absolute  estoppel 
so  that  the  same  court  might  not  give  relief  against  it.  But 
whether  any  policy-holder  should  be  relieved  or  be  permitted 
to  have  a  distribution  of  the  fund  different  from  that  pre- 
scribed by  the  order,  was,  *at  least,  in  the  discretion  of  the 
Supreme  Court,  a  discretion  which  is  not  reviewable  here. 

"  The  claim  that  the  Supreme  Court  was  without  jurisdiction 
to  make  the  order  of  January  30  is  not  well  founded.  "We 
must  take  notice  that  a  proper  proceeding  was  pending  in  the 
Supreme  Court  for  winding  up  the  affairs  of  the  insurance 
company,  and  distributing  its  assets  among  the  persons  enti- 
tled to  share  therein.  Although  this  fund  was  in  the  custody 
of  the  superintendent  of  the  insurance  department  and  could 
not  be  taken  from  him  and  administered  under  the  direction 
of  the  court  by  the  receiver  {Rugglea  v.  Chapman^  59  N.  T. 
165 ;  People^  ex  rd.  Buggies^  v.  Chapman^  64  id.  560), 
yet  the  fund,. being  a  portion  of  the  assets  of  the  company, 
came  within  the  jurisdiction  of  the  court.  It  could  determine 
who  was  entitled  to  share  therein,  and  how  the  same  was  to  be 
divided  among  those  interested  therein,  and  its  jurisdiction 
could  be  invoked  for  that  purpose  by  the  superijitendent  or 
other  proper  parties.  As  the  proceeding  was  pending  in  the 
Supreme  Court  its  jurisdiction  in  reference  to  this  fund  could 
be  invoked  by  a  petition  presented  in  that  proceeding ;  and 
we  must  assume  that  this  was  so  presented,  and  that  the  court 
acquired  jurisdiction  to  make  the  order." 
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Ra/phad  J.  Moses,  Jr.,  for  appellants. 

WiUiam  Barnes  for  respondents. 

Easl,  J.,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 


The  People,  ex  rel.  The  Eqihtable  Fiee  Ajsm  Mabinb  Iksur- 
ANOB  Company,  Appellant,  v.  Chables  Ot.  Faibman,  Su- 
perintendent, etc.,  Respondent. 

(Argaed  Maj  1, 1888 ;  decided  May  8,  1888.) 

Edward  D,  McCarthy  for  appellant. 

Austin  A.  Yates  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  of  the  State  of  New  Tosk,  Respondent,  v^ 

Lizzie  Ellen  Wiggins,  Appellant. 

(Argued  May  1, 1888  ;  decided  May  11.  1883.) 

•  Mem.  of  decision  below  (28  Hun,  308). 

The  defendant  was  indicted  and  convicted  of  grand  larceny 
in  stealing  a  pocket-book  containing  money  from  one  Mrs. 
Curtis,  who  was  not  produced  as  a  witness  on  the  trial.  Be- 
cause of  this,  it  was  objected  that  the  prisoner  could  not  be 
convicted.     The  coart  here  say : 

^'  It  was  not  necessary  to  call  Mrs.  Curtis  as  a  witness. 
There  was  sufficient  evidence  that  she  was  the  person  in  Macy's 
store ;  that  she  owned  the  pocket-book,  and  that  the  defend- 
ant took  it  from  her,  against  her  will  and  without  her  consent, 
and  for  the  purpose  of  stealing  it." 
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Benjamin  Stei/nJiardt  for  appellant. 

A.  /.  Hequier  for  respondent. 

Eabl,  J.,  reads  uiem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,   Respondent,  v. 

Thomas  McDonnell,  Appellant. 

Where,  to  an  indictmeat  for  murder,  the  defendant  pleaded  '*  guilty  to 
manslaughter  in  the  first  degree/'  /leld,  that  an  acceptance  of  the  plea 
and  a  judgment  thereon  was  proper  ;  that  it  was  not  necessary  to  aver  in 
the  indictment  the  facts  which,  if  proven,  would  constitute  the  lesser 
crime. 

(Submitted  May  2,  1888;  decided  May  11,  1888.) 

The  defendant  was  indicted  for  murder  in  the  first  degree. 

He  pleaded  "  guilty  to  manslaughter  in  the  first  degree,"  and 
after  sentence  by  the  General  Sessions  and  judgment  thereon, 
appealed  to  the  Supreme  Court,  where  the  judgment  was 
affirmed.     The  court  here  say : 

"In  this  conclusion  we  find  no  -error.  The  indictment 
charges  the  commission  of  the  offense  under  circumstances 
constituting  its  highest  degree.  Upon  trial  he  might  have 
been  convicted  of  a  lower  degree  (2  R.  S.  702,  §  27;  JSisefe  v. 
People^  40  N.  Y.  348),  and  in  that  case  could  not  again 
be  tried  or  convicted  of  a  different  degree  thereof.  (2  E.  S. 
702,  §  28.)  The  same  result  follows  a  plea  of  guilty.  It  was 
not  necessary  to  aver  in  the  indictment  the  facts  or  circum- 
stances which,  if  proven,  would  constitute  the  lesser  crime. 
These  are  matters  of  evidence  for  the  benefit  of  the  ac- 
cused. People  V.  BuUer  (3  Park.  Cr.  377),  cited  by  the 
appellant,  is  not  to  the  contrary,  but  recognizes  the  rule 
that  an  indictment  under  the  common-law  form  is  sufficient 
notwithstanding  the  statute,  and  permits  a  conviction  for  the 
offense  charged  in  any  degree  according  to  the  evidence.  Nor 
do  the  cases  referred  to  by  his  counsel  support  his  contention." 
SiCKELS — Vol.  XLVII.       83 
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WiUiam  F,  Kintzing  for  appellant. 

John  Vinoent  for  respondent. 

Danfobth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Anthony  Beoht,  Administrator,  etc.,  Kespondent,  v.  Austin 

CoRBiN,  Receiver,  etc..  Appellant. 

(Argued  March  14, 1883  ;  decided  June  5, 1883.) 

This  action  was  brought  against  defendant,  who,  as  receiver 
of  the  Long  Island  Railroad  Company,  was  operating  the  rail- 
road of  that  company,  to  recover  damages  for  alleged  negligence 
causing  the  death  of  Adam  Becht,  plaintiffs  intestate. 

The  road  runs  through  Atlantic  avenue  in  the  city  of  Brook- 
lyn, and  the  deceased,  in  attempting  to  cross  that  avenue,  was 
struck  by  an  engine  passing  on  said  road  and  was  killed.  The 
opinion,  which  is  given  in  full,  states  the  other  material  facts. 

"Under  the  decisions  in  the  cases  of  Beynolds  v.  N. 
Y.  a  cfe  E.  R.  li.  R,  Co,  (68  K.  T.  248),  and  Cor- 
deU  V.  F.  Y.  C  cfe  E.  R.  R.  R.  Co.  (75  id.  330), 
the  motion  for  a  nonsuit  should  have  been  granted.  The 
plaintiff  not  only  failed  to  furnish  any  .affirmative  proof  of 
due  care  on  the  part  of  the  deceased  in  approaching  the  track, 
but  the  only  direct  proof  in  the  cage  is  to  the  contrary.  The 
only  witness  who  saw  the  deceased  struck  testifies  that  he  saw 
him  when  he  left  the  sidewalk,  and  that  he  was  running  at  the 
time,  with  his  head  down ;  that  he  ran  obliquely  across  the 
track  toward  the  engine,  partially  facing  the  engine  as  he  ran. 
The  witness  noticed  deceased  from  the  time  he  left  the  side- 
walk until  he  was  struck,  and  tliat  he  did  not  look  up  toward 
the  engine  at  all  until  he  was  directly  in  front  of  it  on  the 
track.  This  evidence,  though  uncontradicted,  was  not  conclu- 
sive, tlie  witness  being  the  conductor  of  the  train  to  which  the 
engine  belonged,  and  if  the  burden  had  been  upon  the  defend- 
ant to  prove  affirmatively  the  negligence  of  the  deceased,  there 
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might  have  been  a  question  for  the  jurj  as  to  the  truth  of  the 
testimony.  But  the  burden  of  proving  dae  care  rested  upon 
the  plaintiff,  under  the  cases  cited,  and-  the  only  direct  proof, 
as  before  said,  was  to  the  contrary. 

"  Lidependently  of  this  direct  proof  there  is  nothing  in  the  cir- 
cumstances of  the  case  which  is  not,  to  say  the  least,  quite  as 
consistent  with  the  negligence  of  the  deceased,  as  with  due 
care  on  his  part.  But  the  preponderance  is  greatly  on  the  side 
of  his  negligence.  Indeed,  it  is  almost  if  not  quite  conclusive. 
The  point  from  which  the  deceased  started  to  cross  the  avenue 
and  the  point  on  the  track  where  he  collided  with  the  engine 
are  conceded,  and  these  points  show  that  he  was  crossing  the 
avenue  obliquely  in  a  north-easterly  direction,  partially  facing 
the  engine,  which  was  approaching  from  the  east,  as  stated  by 
the  conductor.  Although  it  was  dusk,  and  assuming  that  the 
engine  had  no  headlight,  yet  it  appears  by  the  testimony  of  the 
plaintiff's  witnesses  that  it  could  be  seen  at  a  much  greater 
distance  than  was  necessary  to  enable  the  deceased  to  avoid  it. 
It  must  have  been  within  only  a  few  feet  of  him  when  he  step- 
ped on  the  track  in  front  of  it.  If  he  had  looked  at  all  he 
must  have  seen  it.  The  only  theory  upon  which  it  is  claimed 
that  the  jury  could  find  that  the  deceased  exercised  due  care  is 
that  he  may  have  looked  and  seen  the  engine  and  supposed  it 
was  running  away  from  him,  instead  of  toward  him.  But  if 
he  had  been  attentive  he  could  not  have  supposed  this.  From 
the  place  where  he  left  the  sidewalk  to  the  point  on  the  track 
where  the  engine  struck  him  was  a  distance  of  more  than  half 
the  width  of  the  avenue.  He  was  crossing  in  a  north-easterly 
direction.  If  the  engine  had  come  from  the  west  and  was 
going  east  it  must  have  passed  him  while  he  was  crossing. 
When  he  stepped  upon  th  e  track,  if  he  had  looked,  he  would 
have  seen  it  a  few  feet  to  his  nght^that  is,  to  the  east,  and  that 
it  was  in  motion.  It  could  not  have  got  in  that  position 
without  his  observing  it,  had  he  paid  any  attention,  unless  it 
was  coming  from  the  east.  If  he  had  seen  it  under  these  cir- 
cumstances, can  it  be  assumed  that  he  exercised  due  care  in 
attempting  to  cross  the  track  as  he  did  ?  The  circumstances  are 
all  inconsistent  with  the  theory  that  he  exercised  such  care,  and 
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the  plaintiff  should,  under  the  decisions  before  cited,  have  been 
nonsuited." 

Edward  E.  Sprague  for  appellant. 

Anthony  Barrett  for  respondent. 

Eapallo,  J.,  reads  for  reversal  and  new  trial. 
All  concur,  except  Danforth,  J.,  not  voting. 
Judgment  reversed. 


The  People  of  thb  State  of  New  York,  Respondent,  v.  The 
La  Plata  Mining  and  Smelting  Company,  Appellant. 

This  case  presented  a  similar  question  and  was  argued  and 
decided  with  People  v.  iV.  T.  F.  D.  D.  Co,  ifmU,  p.  487). 


Marcus  T.  Hun,  as  Receiver,  etc.,  Appellant,  v.  Henry  H. 

Van  Dyck  et  al..  Respondents. 

(Argaed  April  25, 1888 ;  decided  June  5, 1883.) 

Reported  below  (26  Hun,  567). 

PeiteT  B.  Olney  for  appellant. 

EUiott  F.  Shepard  <fe  Nelson  J.  Waterhury  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Mast  A.  Hablingbb,  as  Administratrix,  etc.,  Bespondent,  v. 
The  New  York  Oentbal  and  Hudson  Riveb  Bailboad  Com- 
pany, Appellant. 

(Argued  April  27, 1883;  decided  Jane  6,  1883.) 

George  iT.  Kennedy  for  appellant. 

Louis  MarehaU  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Kugeb,  Oh.  J.,  not  sitting. 

Judgment  affirmed. 


92a  661, 
164    158! 


James  B.  Kabt,  Appellant,  v.  The  Matob,  Aldermen  and 
Commonalty  of  the  City  of  New  Yoke,  Bespondent. 

(Argued  May  8,  1883 ;  decided  June  6, 1888.) 

Thomas  Allison  for  appellant. 
J5.  J.  Dean  for  respondent. 

Agree  to  affirm  on  opinion  of  Milleb,  J.,  in  Dickinson  v. 
MayoTy  etc,  {ante,  p.  584). 

All  concur. 

Order  affirmed,  and  judgment  absolute  against  plaintiff  on 
stipulation. 


The  People  op  the  State  of  New  York,  Appellant,  v. 
George  "W.  Matsell  et  al.  Bespondents. 

(Submitted  May  4, 1883  ;  decided  June  5,  1888.) 

George  P.  Andrews  for  respondents 
Affirmed  by  default ;  no  opinion. 
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Thomas  Doban,  Respondent,  v.  The  Fbanklin  Fibb  Insub- 

ANOB  Company,  Appellant. 

(Argaed  May  7, 1888 ;  decided  June  5, 1888.) 

EvereU  P,  Wheeler  for  appellant. 

Amasa  J.  Packer  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Lewis  Pottbb,  Appellant,  v.  The  Town  of  Gbeenwioh,  Re- 
spondent. 

(Argued  May  7, 1883  ;  decided  June  5, 1883.) 

Thebe  were  two  appeals  in  this  action,  one  from  judgment 
of  the  General  Term,  sustaining  a  demurrer  to  the  second  and 
third  counts  of  the  complaint.  The  other  from  an  order  of  the 
same  court,  reversing  a  judgment  in  favor  of  plaintiff,  and 
granting  a  new  trial.  The  first  appeal  was  affirmed  on  the 
opinion  of  Rumsry,  J.,  at  General  Term,  which  is  reported  in 
26  Hun,  326. 

The  first  count  of  the  complaint  alleged  in  substance 
that  pursuant  to  chapter  907,  Laws  of  1869,  an  application 
was  duly  made  by  the  town  of  Greenwich,  defendant,  and  it 
was  duly  authorized  to  issue  its  bonds  to  the  amount  of  $40,000, 
and  invest  the  same,  or  the  proceeds,  in  the  second  mortgage 
bonds  of  the  Greenwich  and  Johnsonville  railroad  ;  that  com- 
missioners were  duly  appointed,  who  issued  the  bonds  of  the 
town  to  the  amount  specified ;  that  said  bonds  were  drawn  as 
said  commissioners  understood  and  believed  in  accordance  with 
said  act,  and  they  intended  that  they  should  be  so  drawn,  and 
intended  and  believed  they  were  good  and  valid  obligations  of 
the  town,  and  so  advised  plaintiff ;  that  they  supposed  the  act 
authorized  the  bonds  to  be  issued  payable  at  any  time  not  ex- 
ceeding thirty  years ;  that  plaintiff,  believing  and  relying  on 
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said  statements  of  the  commissioners,  piirchased  one  of  said 
bonds,  upon  which  default  has  been  made  in  the  payment  of 
interest.  By  the  terms  of  the  bond  the  principal  was  made 
payable  twenty  years  from  its  date.  Plaintiff  asked  to  have 
the  bond  reformed  so  as  to  make  it  conform  to  the  statute ; 
*.  «.,  to  be  made  payable  thirty  years  from  date,  and  asked 
judgment  for  the  interest  due  and  unpaid.  The  answer  to 
this  count  was  a  general  denial. 

The  material  facts  as  to  this  issue  appear  in  that  portion  of 
the  opinion  which  follows. 

**The  second  appeal  presents  a  more  difficult  question, 
whether  a  court  of  equity  should  interfere  and  reform  the  bond, 
which  lies  at  the  basis  of  this  action.  The  case  is  a  peculiar 
one,  and  in  support  of  it  we  have  been  cited  to  no  precedent. 
Between  the  plaintiff  and  defendant  there  was  no  previous  con- 
tract —  there  was  no  contract  or  agreement  at  all,  except  as  it 
is  contained  in  the  bond.  The  plaintiff,  after  the  fullest  oppor- 
tunity for  examination,  bought  the  bond  on  the  25th  of  March, 
1871,  and  made  no  objection  to  it  until  May  25,  1880,  when 
he  commenced  this  action,  on  the  ground  that,  although  the 
bond  purports  to  have  been  issued  under  the  statute  known  as 
the  Bonding  Act  (Chap.  907,  Laws  of  1869),  it  does  not  conform 
therewith  as  to  the  time  when  payable.  If  the  terms  of  a 
special  authority  were  always  followed,  if  public  officers  always 
performed  their  duty,  a  departure  from  the  authority,  or  an 
exceptional  omission  on  their  part,  might  be  ascribed  to  mis- 
take, and  the  mistake  rectified  as  of  course.  But  nothing  of 
that  kind  is  pretended.  The  finding  of  the  Special  Term  is 
that  the  commissioners  intended  that  the  bonds  issued  by  them 
should  conform  to  the  statute,  but  committed  the  drafting  of 
them  to  a  scrivener,  who  '  by  mistake  made  them  so  read  that 
in  effect  they  are  payable  at  the  expiration  of  twenty  years 
from  their  date,  instead  of  thirty  years  from  their  date,'  and 
the  commissioners  inadvertently  issued  and  sold  the  same.  It 
is  very  properly  argued  by  respondent's  counsel  that  so  far  as 
this  finding  attributes  this  mistake  to  a  scrivener,  or  indeed  to 
any  draftsman,  it  is  without  evidence.  It  does  not  even  appear 
by  whom,  or  by  whose  directions,  the  bonds  were  drawn.     It 
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does  not  appear  that  the  person  who  drew  them  labored  under 
mistake  of  any  kind,  nor  but  that  having  —  indeed  he  must  be 
presumed  to  have  had  —  perfect  and  present  knowledge  of  the 
statute,  used  language  and  inserted  terms  in  the  bonds  deliber- 
ately. In  other  words^  for  aught  that  appears,  or  is  warranted 
by  the  evidence,  the  bond  in  question  is  exactly  as  the  drafts- 
man intended  it  should  be. 

"It  is  said,  however,  that  the  commissioners  executed  the  bond 
under  a  mistake.  The  only  6ne  of  fliat  body  who  testified, 
says  he  read  the  bond  before  he  signed  it.  Then  he  knew  its 
contents.  It  is  not  found  that  ho  was  ignorant  of  the  statute 
under  which  he  was  appointed,  and  although  he  testified  that  he 
had  not  read  the  law,  that  fact  even  does  not  appear  in  relation 
to  his  associates.  So  the  case  is,  that  bonds  drawn  as  the  scriv- 
ener intended  to  draw  them  were  executed  by  the  commis- 
sioners with  knowledge  of  their  contents,  and  under  the  influ- 
ence of  no  fraud,  but  by  one  commissioner  under  the  impression, 
which  proves  to  have  been  a  mistaken  one,  that  they  conformed 
to  the  statute.  As  to  the  other  commissioners  there  is  no  evi- 
dence. As  there  is  no  foundation  for  the  finding  that  the  scriv- 
ener was  mistaken,  no  evidence  but  that  two  at  least  of  the 
commissioners  had  in  their  mind  the  statute  and  the  words  of 
the  bond,  and  purposely  signed  the  bond  in  disregard  of  the 
statute,  the  case  presents  itself  as  one  where  what  was  done 
was  knowingly  and  intentionally  done,  and  where,  therefore, 
there  could  be  no  mistake.  It  is  contended,  however,  by  the 
learned  counsel  for  the  appellant  that  the  bonds  are  valid  as 
they  now  read.  That  seems  also  to  have  been  the  opinion  of 
the  trial  judge,  who  finds  as  a  conclusion  of  law,  *  that  the 
statute  providing  that  such  bonds  shall  become  due  and  paya- 
ble at  the  expiration  of  thirty  years  from  their  date  fixes  thirty 
years  as  the  time  in  which  said  bonds  shall  become  due  and 
payable,  and  overrules  and  controls  the  words  of  the  bonds  pre- 
scribing an  earlier  date  for  their  payment.'  If  that  is  so,  and 
whether  it  is  so  or  not  is  not  a  question  here  —  for  the  plaint- 
iff presents  the  case  in  no  such  aspect  —  no  aid  from  a  court 
of  equity  is  needed,  and  the  plaintiff  has  vexed  the  courts 
without  cause.  He  should  be  left  to  his  remedy  when  the  bond 
matures." 
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SaTfiueL  Hamd  for  appellant. 
Esek  Cowen  for  respondent. 

Danfokth,  J.,  reads  for  afBrmance  of  order  and  judgment 
absolute  against  plaintiff,  dismissing  complaint. 

All  concur,  except  Andrews  and  Earl,  J  J.,  dissenting. 

Also  for  affirmance  of  judgment  sustaining  demurrer  to  the 
second  and  third  counts  of  the  complaint. 

All  concur. 

Judgment  accordingly. 


Thb  People  of  the  State   of   New  York,  Bespondent«  v. 

Maroaret  SifrrH,  Appellant. 

(Sabmitted  May  8, 1888  ;  decided  June  5, 1888.) 

Reported  below  (28  Hun,  626). 

Souie  <&  Hummel  for  appellant. 

John  Vincent  for  respondent. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur. 
Judgment  affirmed. 


Frederick  A.  Porrs,  Appellant,  v.  Isaao  Mater,  Impleaded, 

etc..  Respondent. 

(Argaed  May  9, 1883 ;  decided  June  5, 1888.) 

Samuel  Hand  for  appellant. 

Payson  Merrill  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
SiCKELS  —  Vol.  XLVIL         84 
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William  It.  Bbeed  et  al.,  Executors,  etc.,  Appellants,  v.  John 

Padgett  et  al.,  Respondents. 

a.  A.  Sta/nton  for  appellants. 

Samud  8.  Stafford  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


r 


INDEX. 


ACCUMULATION. 

1.  The  provisioiiB  of  the  Revised 
Statutes  (1  R.  S.  726,  §  87;  id. 
778,  §  8),  aatborizing  an  accamula- 
tion  of  the  income  of  real  and 
personal  property  for  the  benefit 
of  minors,  require  that  the  accu- 
mulation shall  be  for  the  benefit  of 
a  minor  solely  and  during  his 
minority, and  that,  when  the  period 
of  accumulation  ceases,  the  aecu> 
mulated  funds  shall  be  released 
from  further  restraint  and  paid 
over  to  the  person  for  whose  bene- 
fit the  accumulation  is  directed. 
Pray  v.  Jiegeman^  508 

2.  A  direction  for  accumulation  dur- 
ing a  minority,  accompanied  with 
a  gift  of  the  income  of  the  accu- 
mulated fund  after  the  expiration 
of  the  minority,  to  the  minor  for 
life,  and  of  the  principal,  upon  his 
death,  to  other  persons,  is  void. 
(1  R.  S.  726,  §  88.)  Id. 

ACTION. 

1.  An  action  may  be  brought  under 
the  Code  of  Civil  Procedure 
{%  1937),  after  the  recovery  of  a 
Judgment  against  joint  debtors,  by 
the  judgment  creditor  "against 
one  or  more  of  *the  defendants  who 
were  not  summoned  in  the  original 
action,"  although  the  defendants 
served  have  appealed  and  have 
given  the  security,  which  under 
said  Code  (§  1810)  "  stays  all  pro- 
ceedings to  enforce  the  judgment 
appealed  from."    Morey  v.  Tracey. 

581 


2.  The  second  action  Is  not  brought 
to  enforce  the  judgment,  but  to 
establish  the  liability  of  the  de- 
fendants not  served,  which  is  not 
determined  by  such  judgment.  Id, 

ADMISSIONS      AND     DECLARA- 
TIONS. 

The  rule  allowing  the  silence  of  a 
person  to  be  taken  as  an  implied 
admission  of  the  truth  of  allega- 
tions spoken  or  uttered  in  his 
presence  does  not  apply  to  silence 
at  a  judicial  proceeding  or  hearing. 
People  y,  WillHt.  29 


Where  part  of  a  v>riting  or 


eonvermtion  are  proved  as  admissions 
by  a  party,  he  may  give  in  etidence 
other  parts  tending  to  explain  or  mod- 
ify the  admissions,  Chrattan  v.  M. 
i.  Ins,  Go,  274 


AGREEMENT. 
See  Contract. 


ALBANY  (CITY  OF). 

1.  The  act  of  1881  (Chap.  583,  Laws 
of  1881)  purporting  to  amend  the 
provision  of  the  C<^e  of  Civil  Pro- 
cedure (g  1041),  in  regard  to  the  se- 
lection  and  drawings  of  jurors  in 
the  city  and  county  of  Albany,'  so 
far  as  it  relates  to  grand  jurors,  is 
a  local  act  and  is  within  the  prohi- 
bition of  the  provision  of  the  State 
Constitution  (Art.  8,  §  18),  forbid- 
ding the  passage  of  a  local  or  pri- 
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vate  Wll  for  "  eelecting,  drawing, 
summoniDg  or  impaneling  grand  or 
petit  jurors."     People    v.   Petrea, 

2.  Assuming,  therefore,  tlie  said  act 
not  to  have  been  reported  bj  the 
commissioners  appointed  bj  law  to 
revise  the  statutes,  and  so  not 
within  the  exception  (Art.  3,  §  25) 
exempting  from  the  operation  of 
said  provision,  bills  so  reported, 
the  said  act  is  as  to  grand  jurors 
unconstitutional  and  void.  2d, 

8.  Certain  accounts  for  repairs  to  the 
"Ciiy  Building"  and  for  articles 
furnished  defendant  were  pre- 
sented  to  and  audited  by  its  com- 
mon council,  and  by  resolution 
ordered  to  be  paid.  The  common 
council  had  power  to  make  the 
repairs  and  to  purchase  the 
articles.  In  an  action  upon  the 
accounts,  held,  that  the  action  of 
the  common  council  not  having 
been  rescinded,  it  was  conclusive 
recognition  of  the  liability  of  the 
city,  and  precluded  it  from  defend- 
ing on  the  ground  that  it  was  not 
originally  bound  to  pay  because 
the  indebtedness  was  incurred 
without  previous  authority.  Al-, 
hany  City  Nat.  Bk  v.  GUy  of 
Albany.  863 

4.  The  work  was  done  and  articles 
furnished  by  direction  of  individ  ual 
members  of  the  common  council, 
who  were  not  authorized  to  bind 
the  city  or  contract  debts  on  its 
behalf.  The  accounts,  when  pre- 
sented, were  referred  to  the  proper 
committee,  and  were  reported  back 
with  a  certificate  to  each  to  the 
effect  that  the  committee  had  fit- 
amined  the  account,  that  the  prices 
charged  were  reasonable,  and  that 
the  expenditure  **  was  duly  au- 
thorized by  the  common  council," 
and  thereupon  that  body  audited 
the  accounts.  Held^  that  assuming 
the  city  could  only  be  charged  on 
proof  or  ratification,  the  evidence 
justified  a  finding  of  such  ratifica- 
tion ;  tliatthe  common  council  was 
chargeable  with  knowledge  of  its 
own  records,  and  this  although 
there  had  been  a  change  in  the  in- 
dividuals composing  that  body ; 
and,  therefore,  it  was  to  be  assumed 


that,  in  acting  upon  the  bills,  it 
knew  the  indebtedness  had  not 
been  authorized  by  any  resolution, 
and  that  it  acted  independently  of 
the  statement  in  the  certificates, 
and  in  auditing  and  directing  pay- 
ment of  the  bills,  intended  to  adopt 
the  transactions  out  of  which  the 
indebtedness  arose.  Id. 

6.  Also  held,  that  a  clause  in  the  city 
charter  (^  10,  chap.  805,  Laws  of 
1877),  prohibiting  any  member  of 
the  common  council  from  incurring 
any  expense  in  behalf  of  the  city 
for  repairs  or  supplies  unless  pre- 
'viously  ordered  by  the  common 
council,  did  not  limit  the  legisla- 
tive power  of  that  body,  or  prevent 
the  city  from  paying  a  debt  so 
incurred.  Id. 


ANTE-NUPTIAL  AGREEMENT 

1.  By  an  ante-nuptial  agreement  the 
woman  covenanted  that  if,  after 
marriage,  the  man  died  first,  she 
would  accept  $1,500  "  in  full  satis- 
faction of  her  dower  in  his  estate, 
and  shall  bar  her  from  claiming 
the  same,  either  in  his  real  or  per- 
sonal estate."  He  covenanted  to 
provide  by  will  for  the  payment 
of  that  sum  "  in  lieu  of  dower, 
or  her  rights  as  his  widow  in  his 
estate."  The  parties  married  and 
the  husband  died,  having  made 
provision  by  will  as  covenanted. 
Held,  that  the  agreement  was 
valid  and  remained  in  full  force 
afier  marriage  (§  8,  chap.  875,  Laws 
of  1849) ;  that  the  intent  was  that 
the  woman  should  take  nothing  as 
widow  from  her  husband's  estate  ; 
and  that,  therefore,  there  beins: 
no  children  living,  the  issue  of 
such  marriage,  she  was  not  entitled 
to  the  specific  articles  given  by 
the  statute  (2  R.  S.  88,  §  9)  to  a 
widow;  that,  although  not  to  be 
appraised,  they  were  part  of  the 
estate,  and  she,  by  her  agreement, 
was  estopped  from  claiming  tbem. 
In  re  Estate  of  Young  v.  Hieks. 

285 

2.  As  to  whether  the  matter  would 
have  been  affected  by  the  existence 
of  minor  children  or  others  inter- 
ested, quaere.  Id. 
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APOTHECARIES. 

1.  Where,  upon  the  sale  hy  a  dmgg^ist 
of  a  poisonous  medicine,  he  fully 
and  fairly  warns  the  purchaser  of 
its  character,  and  gives  accurate 
information  and  directions  as  to 
the  quantity  which  may  be  safely 
taken,  and  the  customer  is  injured 
or  killed  by  taking  an  overdose  in 
disregard  of  such  direction,  the 
druggist  is  not  liable  for  negli- 
gence or  tort,  simply  because  of  an 
omission  on  his  part  to  put  a  label 
marked  "  poison  **  upon  the  "  par- 
cel in  which  the  sale  is  made" 
as  required  by  the  statute.  (3  R. 
S.  69^  §  23.)  The  customer  may 
not  disregard  the  warning  and 
direction  and  charge  the  conse- 
quences of  his  own  negligence  or 
recklessness  upon  the  druggist. 
Wohlfahrt  v.  Beckert.  490 

2.  In  an  action  against  a  druggist  for 
alleged  negligence  in  the  sale  of  a 
poisonous  medicine  without  attach- 
ing a  label  marked  poison,  thus 
causing  the  death  of  W.^plaintifTs 
intestate,  it  appeared,  that  W., 
having  been  advised  to  take  a 
comparatively  harmless  prepara- 
tion  known  as  *'  black  draught," 
and  that  he  could  take  a  small 
wine  glass  thereof,  \vhich  he 
could  procure  at  any  drug  store 
for  ten  cents,  went  to  defendant's 
drug  store,  where,  according  to 
the  testimony  of  defendant's  clerk, 
he  asked  defendant  for  ten  cents 
worth  of  '•  black  drops  ; "  defend- 
ant told  him  that  was  a  poison,  and 
advised  him  to  take  another  pre- 
paration; this  W.  refused,  and 
defendant  thereupon  directed  the 
witness  to  give  him  black  drops, 
but  informed  him  that  he  should 
only  take  ten  or  twelve  drops  for  a 
dose ;  witness  gave  W.  two  drachms 
of  the  medicine  asked  for  in  a  vial 
upon  which  was  a  label  marked 
'*  black  drops;"  the  label  did  not 
have  the  word  '*  poison  "  thereon. 
W.  took  nearly  the  whole  of  the 
contents  of  the  vial  and  died  in 
consequence.  Held,  that  if  the 
testimony  of  the  clerk  was  to  be 
taken  as  the  truth,  a  verdict  for 
defendant  was  properly  directed ; 
but  that  the  jury  were  at  liberty, 
under  the    circumstances,  to  dis- 


believe such  testimony,  as  the  wit- 
ness was  interested,  having  violated 
the  law  by  omitting  the  prescribed 
label;  and  that,  therefore,  the 
question  as  to  whether  the  warn- 
ing testified  to  was  in  fact  given 
was  one  for  the  jury,  and  the 
direction  was  error.  Id, 


APPEALS. 

1.  The  provisions  of  chapter  16  of 
the  Code  of  Civil  Procedure  in 
reference  to  appeals  do  not  apply 
to  an  appeal  in  a  proceeding  by 
eeriiorari  commenced  prior  to  Sep- 
tember 1. 1880  (Code,  §  8347.  subd. 
11).  People^  ex  rel.  Murphy,  v. 
French.  306 

2.  Useem*,  the  provision  of  said  chap- 
ter (§  2140).  declaring  that  in  such  a 
proceeding  the  court,  upon  "  the 
hearing"  shall  have  power  to  de- 
termine whether  there  was  such  a 
preponderance  of  proof  against  the 
existence  of  any  fact  found,  that 
the  verdict  of  a  jury  affirming  its 
existence  rendered  in  an  action  in 
the  Supreme  Court,  ' '  would  be 
set  aside  as  against  the  weight  of 
evidence,"  *  has  no  application  to 
appeals  to  this  court.  It  only  ap- 
plies to  the  '*  hearing  "  on  return 
to  the  writ,  and  is  confined  to  the 
court  in  which  such  hearing  is 
had.  Id, 

3.  Il  seems,  also,  that  the  general 
statutory  scheme  for  the  distribu- 
tion of  judicial  powers  does  not 
contemplate  the  review  by  this 
court  of  disputed  questions  of  fact, 
and  it  will  not  entertain  such  ques- 
tions in  the  absence  of  express 
legislative  authority.  Id, 

4.  Where  an  order  of  Special  Term 
recited  that  it  was  made  **  on  read- 
ing and  filing  the  decision  of  the 
court,"  referring  to  an  opinion 
which  was  the  only  decision  filed, 
and  the  minutes  of  the  General 
Term  on  affirmance  of  such  order 
stated  that  it  was  affirmed  on  opin- 
ion of  the  judge  at  Special  Term, 
held,  that  the  opinion  was  thus 
made  part  of  the  record  and  could 
be  referred  to  to  ascertain  the 
grounds  of   the  decision;  and,  it 
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appearing  therefrom  that  the  de- 
cision was  based  upon  the  ground 
of  a  want  of  power,  ?ield,  that  the 
order,  although  a  discretionary 
one,  was  reviewable  here.  Tol- 
man  v.  Syr.  db  B.  R.  B.  Co,      853 

5.  Within  the  limitations  fixed  by 
the  provision  of  the  Code  of  Civil 
Procedure  (§  3258)  in  reference  to 
extra  allowances  for  costs,  the 
power  of  the  court  below  to  make 
allowances  is  not  subject  to  review 
here  ;  but  the  question  whether  an 
allowance  exceeds  those  limita- 
tions is  one  of  law,  proper  to  be 
considered  by  this  court.  Con- 
aughty  v.  Saratoga  Co.  B*k,        401 

6.  In  an  action  brought  to  restrain  a 
corporation  from  the  exercise  of  its 
corporate  franchises,  held,  that  the 
subject-matter  involved  was  sim- 
ply the  corporate  franchises,  not 
its  capital  and  moneyed  assets,  that 
in  the  absence  of  any  evidence  as 
to  the  money  value  of  those  fran- 
chises, an  extra  allowance  was  im- 
proper, and  that  an  order  allow, 
ing  it  was  reviewable  here.        Id. 

7.  The  provision  of  the  Code  of 
Civil  Procedure  (§  3301,  as 
amended  by  chap.  399,  Laws  of 
1882),  providing  that  the  stipula- 
tion of  the  attorneys  for  parties  to 
an  action  may  take  the  place  of  a 
clerk's  certificate  to  a  copy  of  a 
paper  whereof  a  certified  copy  is 
required,  was  not  intended  to  al- 
ter the  effect  of  the  provision 
(§  1315)  requiring  a  return  to  this 
court  to  be  certified  by  the  clerk 
of  the  court  from  which  the  appeal 
is  taken,  orof  the  rule  of  this  court 
(Rule  1)  making  the  same  require- 
ment.   Dow  V.  Darragh.  537 

8.  Returns  to  this  court  should  be 
made  by  a  responsible  officer,  un- 
der sanction  of  his  official  oath, 
and  attorneys  for  parties  cannot, 
by  stipulation,  make  up  a  case  for 
the  court.  Id. 

9.  In  the  absence  of  exceptions  on  a 
criminal  trial  this  court  has  no 
power  to  review  the  case  upon  the 
facts.     People  v.  Hovey.  554 


Criminal  Procedure  (§  527),  as 
amended  in  1882  (Chap.  860.  Laws 
of  1882),  providing  that  '*  the  ap- 
pellate court  may  order  a  new  trial 
if  it  be  satisfied  that  the  verdict 
against  the  prisoner  was  against 
the  weight  of  evidence  or  against 
law,  or  that  justice  required  a  new 
trial,  whether  any  exceptions  shall 
have  been  taken  or  not,'*  applies 
only  to  appeals  to  the  Supreme 
Court.  Id. 

11.  An  exception  to  a  charge  taken 
after  a  criminal  trial  has  termi- 
nated does  not  present  any  ques- 
tion for  the  consideration  of  an  ap- 
pellate court.  Id. 

12.  Where,  therefore,  after  a  crim- 
inal trial,  and  when  the  prisoner 
was  before  the  court  for  sentence, 
his  counsel  moved  for  a  new  trial 
for  an  alleged  error  in  the  charge, 
and  upon  denial  of  the  motion  took 
an  exception,  held,  that  no  ques- 
tion was  thereby  presented  here 
for  review.  Id. 

18.  The  provision  of  the  Code  of 
Criminal  Procedure  (§  527)  provid- 
ing that  **the  appellate  court  may 
order  a  new  trial  if  it  be  satisfied 
that  the  verdict  against  the  pris- 
oner was  against  the  weight  of 
evidence,  *  ♦  ♦  or  tluit  jus- 
tice requires,"  is  applicable  only 
to  the  Supreme  Court  and  gives 
that  court  a  discretionary  power. 
When  in  the  exercise  of  tliat  dis- 
cretion it  refuses  or  grants  a  new 
trial  its  determination  is  not  re- 
viewable here.     People  v.  Boat. 

5fi0 

14.  Under  the  provision  of  said  Code 
(§  519),  authorizing  an  appeal  to 
this  court  by  the  people  from  a 
j  udgment  of  the  General  Term  re- 
versing a  judgment  of  conviction, 
such  an  appeal  brings  up  for  re- 
view only  questions  of  law.        Id. 

15.  In  determining  whether  the  re- 
versal was  solely  upon  questions 
of  law,  the  record  only  can  be  ex- 
amined ;  the  opinion  of  the  General 
Term  forms  no  part  thereof  and 
may  not  be  looked  at.  Id. 


10.  The  provision   of   the   Code   of  16.  Unless,   therefore,  the  order  of 
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the  General  Term  showB  that  the 
Supreme  Court  has  exercised  its 
discretion  and  refused  a  new  trial 
upon  the  facts  and  granted  it  only 
for  errors  of  law,  there  is  nothing 
for  this  court  to  review  on  appeal' 
to  it.  Id, 

17.  An  action  mar  be  brought  under 
the  Code  of  Civil  Procedure  (§  1987), 
after  the  recovery  of  a  judgment 
against  joint  debtors,  bj  the  judg- 
ment creditor  '*  against  one  or 
more  of  the  defendants  who  were 
not  summoned  in  the  original  ac- 
tion/* although  the  defendants 
served  have  appealed  and  have 
given  the  securitv,  which  under 
said  Code  (§  1310)'  '*  stays  all  pro- 
ceedings  to  enforce  the  judgment 
appealed  from."  Morey  y.  Irctcey, 

681 

18.  The  determination  of  the  trial 
judge  of  the  fact  as  to  the  loss  of 
a  paper,  secondary  evidence  of  the 
contents  of  which  is  sought  to  be 
given,  cannot  be  reviewed  here, 
unless  the  proof  of  loss  was  so 
clear  and  conclusive  that  it  was 
error  of  law  to  find  against  it. 
Kearney  v.  Mayor,  etc.  617 

19.  The  complaint  herein  set  forth  a 
demand  for  $398.71  ;  the  answer 
denied  liability  and  set  up  a  coun- 
ter-claim for  $301.29.  The  trial 
court  found  with  defendant  and 
gave  j  udgment  against  plaintiff  for 
the  counter-claim.  The  General 
Term  reversed  the  judgment. 
Heidt  that  the  amount  of  the  two 
claims  constituted  *' the  matter  in 
controversy/'  within  the  meaning 
of  the  Code  of  Civil  Procedure 
(g  191,  Bubd.  3),  and  that  this 
court  had  jurisdiction  on  appeal. 
Crawford  v.  West  Side  B'k,        631 

Objection  that  evidence  of  con- 
tradictory declarations  of  tntnesses 
was  received  without  first  calling  the 
witness's  attention  thereto,  if  not 
raised  on  trial  cannot  he  raised  on  ap- 
peal. / 

See  Mead  v.  Shea,  122 


Cosits  upon. 

See  Murtha  v.  Curley. 


859 


When  objection  as  to  jurisdic- 
tion may  be  taken  an  appeal  to  this 
court  aithough  not  taken  below. 

See  FUiter  y.  ShepaM.  261 


Where  case  is  preparea  and 

settled  by  consent  of  both  parties  and 
is  properly  certified,  and  no  motion  is 
made  to  amend,  no  complaint  that  it 
is  defective  can  be  made  here,  and 
argument  must  be  made  upon  it  as 
returned.  The  ease  should  be  settled 
and  signed  by  the  judge  or  referee  w/uf 
tried  the  cause. 

Also  when  appeal  should  be  dis- 
missed for  failure  to  serve  under- 
taking. 

See  lieese  v.  Boese.  {Mem.)         632 


Order  granting  prelimin  ary  in- 


junction  not  appealable  to  this  court. 
See  Fbster  v.  GUy  ofB.  (Mem.)  629 


APPOINTMENT, 

What  is   proper  execution  of 

power  of  appointment. 

See  JIulton  v.  Benkard.  296 

Construction  of,  and  what  is 

valid  execution  of  power  of  appoint- 
ment. 

See  Mott  v.  Ackerman.  639 


ASSESSMENT   AND  TAXATION. 

1.  The  act  (Subd.  9,  §  1,-  chap.  482, 
Laws  of  1875,  as  amended  by  chap. 
366,  Laws  of  1880,  and  by  chap.  654, 
Xaws  of  1881),  giving  to  the  board 
of  supervisors  in  any  county  con- 
taining an  incorporated  city  of  over 
one  hundred  thousand  inhabitants, 
where  contiguous  territory  in  the 
county  has  been  mapped  out  into 
streets  and  avenues,  power  to  lay 
out,  open,  grade  and  construct  the 
same,  and  to  provide  for  the  assess- 
ment of  damages  on  the  property 
benefited,  is  not  a  local  law  within 
the  meaning  of  the  State  Constitu- 
tion, and  so  is  not  violative  of  the 
constitutional  provision  (Art.  8, 
§  18)  prohibiting  the  passage  of  a 
local  or  private  law  laying  out  or 
opening  highways,  or  of  the  pro- 
vision (Art.  3,  §  23)  requiring  the 
legislature  to  act  by  general  laws 
in  conferring  upon  boards  of  super- 
visors any  power  of  local  legisla- 
tion.   In  re  Church.  1 
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2.  Where  a  board  of  supervlBors,  act- 
ing within  the  authority  bo  con- 
ferred, has  created  the  occasion  for 
and  has  required  the  appointment 
of  commissioners  to  estimate  and 
appraise  the  damages  and  benefits, 
the  Supreme  Court  has  jurisdiction 
to  make  such  appointment.        Id, 

8.  The  board  of  supervisors  may  im- 
pose the  whole  cost  of  the  improve- 
ment upon  the  property  included 
in  the  area  which  it  decides  has 
been  benefited  to  that  extent.     Id. 

4.  By  resolution  of  the  board  of 
supervisors  of  the  county  of  E. 
wliich  had  directed  the  opening  of  a 
street,  under  said  act,  in  the  town 
of  N.  U.,  the  town  was  authorized 
to  issue  bonds  to  pay  for  the  im- 
provement, to  be  paid  out  of  the 
general  tax,  so  far  as  tlie  assess- 
ments proved  inadequate.  Held, 
that  adequate  and  certain  provision 
was  thus  made  for  compensation 
for  property  taken,  sufficient  to 
meet  the  constitutional  prohibition 
against  tlie  taking  of  property 
without  compensation.  Id. 

5.  The  petition  upon  which  ]||!)roceed- 
ings  were  instituted  to  vacate  an 
assessment  for  regulating  and 
grading  a  street  in  the  city  of  New 
York,  authorized  by  the  act  of 
1871  (Chap.  2^6,  Laws  of  1871), 
charged  in  substance  that  the  com- 
missioner of  public  works  fraud- 
ulently combined  and  colluded 
with  the  contractors  to  let  the  con- 
tract at  an  extravagant  price.  The 
contract  iu  question  was  not  let  at  a 
public  letting,  but  was  what  is 
known  as  *'  a  special  contract,"  the 
commissioner  having  invited  four 
persons  to  bid  for  the  work.  The 
persons  so  invited  put  in  bids  for 
*'  filling,"  which  was  the  main  item, 
ranging  from  $1.43  to  $1.60  per 
cubic  yard.  The  contract  was 
awarded  for  $1.47.  The  petitioner 
upon  the  hearing  offered  in  evi* 
dence  the  "bid-book"  of  the  de- 
partment of  public  works,  contain- 
ing a  record  of  bids  received  for 
public  lettings  prior  and  subse- 
quent to  the  contract  in  question, 
relating  to  streets  in  the  same 
vicinity,  by  which  it  appeared  that 
filling  was  contracted  for  at  prices 


not  exceeding  eightv  cents  per 
cubic  yard.  This  evidence  was  re- 
jected. Held  error  ;  that  the  com- 
missioner, in  the  absence  of  evi- 
dence to  the  contrary,  must  be 
presumed  to  have  known  the  usual 
prices  paid  for  the  work,  and  the 
evidence  was  competent  on  the 
issue  of  fraud.    In  re  RighUr,  111 

6.  Also  hMy  that  it  was  competent 
as  bearing  upon  the  alleged  com- 
bination and  collusion  to  prove  the 
bids  by  the  selected  bidders  for 
the  other  special  contract  work 
and  the  contracts  awarded  therefor. 

Id. 

9 

7.  The  provision  of  the  act  of  1873 
entitled  "  An  act  to  provide  for  the 
E^astern  boulevard  in  the  city   of 
New  York,  and  in  relation  to  cer- 
tain alterations  of  tlie  map  or  plan 

.  of  said  city,  and  certain  local  im- 
provements'* (§  4,  chap.  528,  Laws 
of  1878),  authorizing  the  depart- 
ment of  public  parks  to  do  the 
work  *•  of  regulating,  grading  or 
otherwise  improving  Tenth  ave- 
nue," authorized  the  construction 
of  a  sewer  in  said  avenue.  la  re 
L.  di  W.  Orphan  Home.  116 

8.  Under  said  provision  the  depart- 
ment was  authorized  to  do  the  work 
of  constructing  such  a  sewer,  or 
any  part  thereof,  by  day's  work. 

9.  In  proceedings  to  vacate  an  assess- 
ment for  the  construction  of  such 
a  sewer,  ?ieldf  that  In  the  absence 
of  evidence  that  there  was  no  con- 
nection or  relation  between  the 
portion  of  Tenth  avenue  specified 
in  the  act  and  the  Eastern  boule- 
vard, for  the  purpose  of  sustaining 
the  constitutionality  of  the  act, 
the  connection  was  to  be  assumed  ; 
and,  therefore,  that  said  act  was 
not  violative  of  the  provision  of 
the  State  Constitution  (Art.  S.g  18), 
declaring  that  no  local  or  private 
act  shall  contain  more  than  one 
subject,  and  requiring  that  to  be 
expressed  in  the  title.  Id. 

10.  The  greater  portion  of  the  work 
was  done  by  day's  work.  It  ap- 
peared that  rock  excavation  cost 
over  $14  per  cubic  yard,  pipe  cul- 


INDEX. 


673 


▼ert  $7.05  per  lineal  foot,  And 
brick  sewer  $25  per  lineal  foot, 
while  the  fair  value  was  rock 
eicaratioQ  $4  per  cable  yftrd,  pipe 
calvert  $1.50  per  lineal  fbot  and 
brick  sewer  $4.55  per  lineal  foot. 
Meld,  that  the  evidence  disclosed 
not  merely  a  case  of  improvidence 
and  extravagance,  bat  safficfently 
establiBhed  fraud  or  irregulailtv. 

Id, 

11.  But  held,  that  the  petitioner  was 
not  entitled  to  have  the  assessment 
wholly  vacated  ;  and  that  an  order 
reducing  it,  by  striking  Out  the 
aoMunt  added  by  reason  of  such 
fraud  or  irregalarity»  was  proper. 

Id, 

13.  Also  hdd,  that  an  objection  that 
the  petition  oontained  no  aver- 
ments of  fraud  affecting  the  assess- 
ment, not  having  been  taken  at 
Special  Term,  would  not  be  heard 
here.  Id, 

18.  The  act  of  1865  (Chap.  094,  Laws 
of  1865),  as  amended  in  1875 
(Chap.  60,  Laws  of  1875),  providing 
that  an  insuranee  corporation  of 
anotherState  seeking  to  do  business 
here  shallpay  to  the  superintendcmt 
of  the  insurance  department  for 
taxes,  fines,  etc.,  an  amount  equal 
to  that  imposed  by  the  "  existing 
or  future  laws"  of  the  State  of  its 
origin,  upon  companies  of  this 
State  seeking  to  do  business  there, 
when  SDCh  amount  is  greater  than 
that  required  for  soeh  purposed  by 
the  then  existing  laws  of  this 
State,  is  riot  an  unlawful  d^egation 
of  legislative  power.  People  v. 
Fire  AseocicUion,  311 

14.  The  said  ad  is  not  repugnant  to 
the  provision  of  the  Federal  Con- 
stitution (Art.  14),  declaring  that  no 
State  shall  ^deny  to  any  person 
within  its  jurisdiction  the  ^ual 
protection  of  the  law."  That  pro- 
vision relates  wholly  to  persons 
rightfully  within  the  jurisdictlop, 
not  to  the  terms  and  conditions  on 
which  alone  they  can  come  in.   Ide 

15.  Said  act  is  not  violative  of  the 
provision  of  the  State  Constitution 
(Art.  3,  §  20),  declaring  that  "  every 
law  which  imposes,  continues  or  re- 
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viven  a  tax  shall  distinctly  state  the 
tax  and  the  object  to  which  it  is  to 
be  applied,  and  it  shall  not  be  suf- 
fident  to  refer  to  any  other  law  to 
ix  BVtch  tat  or  object,"  as  the  con- 
dition imposed  by  the  act  is  in  the 
nature  of  a  license  fee.  Id. 

16«  The  said  act  kinotoflected  bvthe 
provision  of  the  oet  of  1881  '(§  8, 
ehap.  861,  Laws  of  1881)  in  refer- 
ence  to  taxing  certain  corporations, 
companies  and  associations,  which 
declares  that  the  organization  men- 
tioned by  the  aot  shall  thereafter 
"  be  exempt  from  assessment  and 
taxation  for  State  purposes,*'  ex- 
cept OS  therein  provided,  as  the 
exemption  there  is  only  from  the 
general  taxes  for  State  purpocfes. 

Id. 

17.  By  a  law  of  Pennsylvuiia  it  is 
provided  that  an  insurance  com- 
pany of  another  State  doing  busi- 
ness in  that  State  shall  pay  into 
the  State  treasury  annually  three 
per  cent  of  the  premiums  received 
there  during  the  year.  Meld,  that 
said  act  of  1875  required  of  an  in- 
surance company  of  that  State 
doing  business  here  a  payment  to 
the  superintendent  of  such  sum 
as,  with  other  payments,  would 
make  a  full  payment  of  three  per 
cent  on  the  premiums  received  by 
it :  that  if  it  had  not  paid  the  two 
per  cent  required  to  be  paid  by  the 
State  law  (Chap.  465,  Laws  of  1875, 
as  amended  by  chap.  859,  Laws  of 
1876,  chap.  138,  Laws  of  1878,  and 
chap.  153,  Laws  of  1879),  to  the 
treasurers  of  the  fire  departments 
of  the  cities  and  villages,  ou  all 
premiums  received  on  property 
located  therein,  because  there  was 
no  fire  department  in  a  particular 
locality  to  receive  it,  such  amount 
must  be  added  to  the  sum  payable 
to  the  superintendent.  Id, 

18.  The  statement  in  the  act  (Chap. 
543,  Laws  of  1880,  as  amended  by 
chap.  861,  Laws  of  1881)  providing 
for  the  taxation  of  certain  corpora- 
tions and  associations,  that  the 
taxes  imposed  thereby  "shall  be 
applicable  to  the  payment  of  the 
ordinary  and  current  expenses  of 
the  State,"  is  a  sufficient  com- 
pliance  with  the  requirement  of 
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the  State  Constitatioa  (Art.  8,  §  20) 
that  every  law  imposing  a  tax 
"shall  distinctly  state  *  ♦  * 
the  object  to  which  it  is  to  be 
applied.''    People  v.  Home  Ins,  Co, 

328 

19.  The  taxes  upon  corporations,  im- 
posed by  said  act,  are  taxes  upon 
franchises,  not  upon  property  and 
the  fact  that  dividends,  a  portion 
of  which  is  derived  from  securities 
exempt  from  taxation,  furnish  the 
basis  for  computing  the  amount 
of  the  tax.  does  not  invalidate  it. 

Id, 

20.  In  taxing  corporations  under  the 
act  the  State  authorities  are  not 
required  to  deduct  the  amount  of 
stock  which  the  corporation  holds 
in  United  States  bouds  from  the 
total  amount  of  its  capital  stock 
and  to  compute  the  tax  only  upon 
dividends  derived  from  the  re- 
mainder. Id. 

21.  The  legislature  has,  by  virtue  of 
its  jurisdiction  over  corporations 
organized  under  its  laws,  authority 
to  impose  such  a  tax.  Id, 

22.  In  performing  the  duty  of  levy- 
ing taxes  the  legislature  may,  In 
its  discretion,  impose  unequal  or 
double  taxes,  and  in  determining 
the  question  of  legislative  power 
the  courts  are  precluded  from  con- 
sidering that  question.  Id, 

23.  It  seems,  however,  that  the  cor- 
porations affected  by  said  act  are 
not  thereby  subjected  to  unequal 
or  double  taxation .  Id. 

24.  The  authorities  showing  the  dis- 
tinction between  franchise  and 
property  taxes  collated.  Id, 

25.  Under  the  act  of  1880  (Chap.  542. 
Laws  of  1880),  providing  for  "  rais- 
ing taxes  for  the  use  of  the  State 
upon  certain  corporations,"  etc., 
the  first  report  required  to  be 
made  by  the  officers  of  the  cor- 
poration included  in  the  act  was  to 
be  made  in  November,  1880,  and 
the  first  tax  paid  in  January,  1881 ; 
and  this,  although  at  the  latter 
date  the  corporation  had  not  been 


in  existence  for  a  vear.    People  v. 
6'.  V,  By,  Gold  Co'  388 

26.  This  construction  does  not  give 
to  the  act  a  retroactive  effect,  as 
the  tax  so  imposed  was  to  pay  the 
prospective  expenditure  for  the 
fiscal  year  commencing  October  1, 
1880.  Id, 

27.  The  act  of  1865  (Chap.  453,  Laws 
of  1865),  providing,  where  property 
has  been  omitted  in  an  assessment- 
roll,  for  its  assessment  and  taxa- 
tion  for  the  omitted  year,  in 
the  year  next  succeeding,  is  to 
be  construed  in  connection  with 
the  general  system  of  taxation  of 
which  i{  forms  a  part,  and  so  is  not 
subject  to  the  constitutional  objec- 
tion that  it  does  not  provide  for 
notice  of  a  hearing.  People,  ex  rd. 
V.  B*d  Assrs,  430 

28.  The  relator,  a  corporation  liable 
to  taxation  for  State  purposes  un- 
der the  act  of  1880  (Chap.  542, 
Laws  of  1880),  was  omitted  from 
the  assessment-roll  by  the  assessors 
of  the  city  of  Brooklyn,  nvhere  it 
was  taxable,  and  no  tax  upon  its 
personal  property  for  city  and 
county  purposes  was  imposed  for 
that  year.  In  1881  it  was  asseseed 
for  that  year,  and,  in  addition,  for 
the  omitted  year,  under  said  act  of 
1865,   the  valuation  for  the  year 

•  1879  being  taken.  Notice  was 
giv'en  as  prescribed  by  the  statute 
also  calling  attention  to  the  laws 
of  both  years.  Held^  that  the  act 
of  1865  was  adjustable  to  the 
change  made  by  the  act  of  1880, 
and  that  the  assessment  was  valid. 

Id, 

29.  The  acts  providiug  for  the  taxa- 
tion of  the  franchises  of  certain, 
corporations  and  associations  (Chap. 
542,  Laws  of  1880,  as  amended  by 
chap.  361,  Laws  of  1881)  are  pros- 
pective in  their  character  ;  the  tax 
thereby  imposed  is  not  for  the 
past,  but  for  the  future  enjoyment 
of  the  franchises,  and  the  amount 
of  the  dividends  made  or  declared 
during  the  year  are  made  simply 
the  measure  of  the  annual  value  of 
the  franchises.  People  v,  Albany 
Ins,  Co,  458 

30.  Defendant,  a  corporation,  taxable 
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ander  said  act,  and  having  a  capital 
of  $200,000,  in  January,  1881,  de- 
clared a  dividend  of  six  and  one- 
fourtU  per  cent  from  the  earnings 
and  profits  of  the  company  for  the 
current  year.  In  February,  1880, 
liaving  on  hand  a  large  surplus 
fund,  all  of  which  had  been  earned 
and  acquired  before  January  1, 
1880,  and  in  contemplation  of  the 
expiration  of  its  charter,  which 
would  take  place  in  June,  1880,  it 
was  resolved  by  the  company  that 
$100,000  should  be  Uken  from  Buch 
surplus  and  paid  to  and  divided 
among  its  stoclLholders,  and  it  was 
at  the  same  time  resolved  that  the 
charter  should  be  extended.  Upon 
a  case  submitted  under  the  Code  of 
Civil  Procedure  (§  1279),  hdd,  that 
this  division,  even  if  a  dividend 
within  the  letter,  was  not  such 
within  the  meaning  or  for  the  pur- 
poses of  the  act ;  that  the  accumu- 
lation of  earnings  was  no  measure 
of  the  value  of  the  enjoyment  of 
the  franchises  during  the  year  1880 
or  1881,  and  was  not  within  the 
contemplation  of  the  framers  of 
the  act ;  and  that  the  corporation 
was  not  liable  to  taxation  thereon . 

Id. 

SI.  /i(  «<f«m«  that  should  a  corporation, 
for  the  purpose  of  evading  taxation 
under  the  act,  divide  six  per  cent 
or  more,  but  less  than  its  actual 
earnings  in  any  one  year  after  the 
passage  of  said  act,  and  thus  create 
a  surplus,  the  division  of  such  sur- 
plus in  a  subsequent  year  may  be 
treated  as  a  dividend  within  the 
act.  Id. 

82.  The  defendant  was  incorporated 
for  the  purpose,  as  expressed  in  its 
charter  (Chap.  170,  Laws  of  1843), 
*'of  constructing,  using  and  pro- 
viding^ one  or  more  dry-docks  or 
wei-docks  or  other  conveniences 
and  structures  for  building,  rais- 
ing, repairing  or  coppering  ves- 
sels and  steamers  of  every  des- 
cription." In  an  action  to  re- 
cover taxes  alleged  to  be  due 
for  the  year  1881 ,  under  the  act  of 
1880  (Chap.  642,  Laws  of  1880), 
Jield,  that  defendant  was  not  *  *  a 
manufacturing  corporation  "  within 
the  meaning  of  the  clause  in  said 
act  (§  3),  which  exempts  such  cor- 


porations from  its  provisions ;  and 
that  it  was  liable  to  taxation  under 
the  act.  People  v,  N.  T,  F.  Dry- 
Bode  Co.  487 

83.  Under  the  provision  of  the  act 
(Chap.  296,  Laws  of  1874)  subject- 
ing  the  property  of  the  N.  i.  & 
O.  M.  R.  R.  Co.  to  taxation,  and 
appropriating  the  amount  of  the 
county  taxes  thereon,  in  any  town 
which  has  issued  bonds  in  aid  of 
the  construction  of  the  road  of  said 
company,  to  such  town,  to  be  de- 
voted to  the  payment  of  its  bonds, 
after  any  such  tax  has  been  col- 
lected, the  moneys  belong  to 
the  town,  and  any  diversion  thereof 
from  their  lawful  object  is  an  in- 
jury to  the  rights  of  the  town, 
which  may  be  protected  by  an  ap- 
propriate action  in  its  behalf. 
Bridges  v.  Bdof  8up*ra.  570 

34.  The  town  is  not  confined  to  the 
remedy  given  by  the  act  (i^  4),  t.  e. 
an  action  against  the  collector  and 
the  sureties  upon  his  bond.        Id. 

85.  The  action  on  behalf  of  the  town 
might,  under  the  Revised  Statutes 
(2  R.  a  473,  §  92),  have  been  prop- 
erly brought  by  the  supervisor  of 
the  town,  and  may  be  so  brought 
under  the  Code  of  Civil  Procedure 
(S 1926).  Id. 

86.  Where,  therefore,  the  warrant 
issued  to  the  collector  of  such  a 
town  required  him  to  pay  over  the 
moneys  so  collected  to  the  county 
treasurer,  which  command  the  oof- 
lector  obeyed,  instead  of  paying 
the  amount  collected  to  the  rail- 
road commissioners  of  the  town,as 
prescribed  by  the  act  (§  3),  ?idd, 
that  an  action  as  for  moneys  had 
and  received  was  properly  brought 
by  the  supervisor  of  the  town 
against  the  board  of  supervisors  of 
the  county  to  recover  the  amount 
so  paid.  Id. 

87.  Also  Tield,  that  it  was  no  defense 
to  tlie  action  that  the  county  had 
received  no  more  money  from  the 
town  for  taxes  than  it  was  entitled 
to  receive  under  the  general  stat- 
utes of  the  State  ;  that  it  was  the 
duty  of  the  board  of  supervisors, 
in  making  an  apportionment  of  the  . 
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taxes  for  oounty  parpooee,  ftfter 
the  pAaaa^e  of  aaid  act,  to  lay  out 
of  yiew  the  amotist  bo  withdjrawn 
bv-  the  act  and  to  assess  geatsrally, 
upon  the  coanty  at  large,  a  suffi- 
cient  Bum  to  cover  tne  oounty 
charges,  in  addition  to  the  ta:^  for 
county  purposed  levied  upon  the 
property  of  the  railroad,  in  the 
towns  specified.  Id. 

38.  But  held,  that  the  act  only  appro- 
priated to  the  towns  that  portion 
of  the  taxes  in  question  known  and 
described  as  county  taxes;  that 
they  were  not  entitled  to  receive 
tlie  portion  collected  for  State  pur- 
poses. Id. 

39.  The  act  of  1889  (Ofaap.  869,  Laws 
of  1882)  validating  (so  far  as  the 
same  remain  unptdd)  certain  taxes 
in  tl^e  city  of  Brooklyn,  which  were 
invalid  liecause  of  the  omission  of 
the  asaesaoni  to  verify  the  assess* 
ment-rolls  as  prescribed  by  the 
city  cliarter  (§  31,  title  4,  chap.  884, 
Laws  of  1854»  aa  amended  by  §  21, 
cliap.  63,  Laws  of  1862)  did  not 
validate  a  sale,  made  prior  to  its 
passage, because  of  non-payment  of 
such  a  tax  ;  nor  did  it  validate  the 
penalties  by  way  of  interest  and 
expenses*  imposed  by  statute  for 
the  non-payment  of  a  tax  ;  it  sim- 
ply validated  the  tax  with  interest 
at  the  rate  specified  (^  2)  from  the 
date  of  conftmaftiQii,  on  condition 
tliat  the  property  owner  might  dis- 
charge it  by  paying  the  amount 
specified.  In,  tv  CmMUti  v.  Jnck- 
son,  591 

40.  The  acts  chapter  848,  Laws  of 
1882,  apd  cUapter  448.  Laws  of 
1861,  have  do  application  to  such 
a  case.  Id. 

41.  A  payment  by  ik  parchaser  at  a 
tax  sale,  prior  to  the  passage  of 
tUe  act,  is  not  a  paryment  ol  the  tax. 
Notwithstanding  the  sale  the  tax 
**  remains  unpaid"  within  the 
meaning  of  tlra  a4;t,  and  the  prop- 
erty owner  is  entitled  to  the  benefit 
of  said  oonditioQ,  and  upon  refusal 
of  the  registrar  of  arrears  ol  the 
city  to  accept  the  amount  specified, 
is  entitled  to  a  vnandcunv^s  ta  com- 
pel the  acceptance  thereof  and  the 
discharge  of  tne  tax.  Id. 


42.  The  purchaser  at  the  tax  sale  is 
not  a  necessary  party  to  the  pro. 
oeeding  by  mandamui.  Id. 

48.  The  action  of  the  State  board  of 
equalization  in  the  discharge  of 
tile  dutv  imposed  upon  it  of  equaliz- 
ing "the  State  tax  among  the 
several  oountieB  of  this  State" 
(Chapv  312,  Laws  ol  1859),  is 
judicial  in  its  character,  and  when 
it  has  acquired  juriadietion  any 
error  in  its  judgment  or  mistake 
in  its  eonclnsiona  ouk  be  asserted 
only  in  some  direct  proceeding  for 
review.    Mq^ot^  etc. ,  v«  Ihnii^port. 

604 

44.  The  fact  that  said  boeid  did  not 
have  before  it  at  its  meeting  a 
written  digest  of  facta  required  by 
the  statute  (g  7)  to  be  prepaved  by 
the  State  asseesors  is  not  a  juris- 
dictional defect,  and  isiounaterial. 

/d. 

45.  The  fact  tliat  the  boaid  increased 
the  valuation  of  a  county  without 
swearing  and  examining  witnesses 
is  immaterial ;  that  is  tl»e  duty  of 
the  State  asseseera,,  and  upon  the 
information  given  by  them  to  the 
board,  it  is  authorized  to  act.      Id. 

46.  Nor  does  the  fact  that  the  bonrd 
sfter  a  short  secret  session  adopted 
asoheduleof  equaJiaation  prepared 
by  one  of  the  assessors  asset  the 
validity  of  its  decision.  Id, 

47.  Losses  from  taxes  for  State  par- 
poses  assessed  in  the  city  of  New 
York,  but  not  collected,  are  to  be 
borne  by  the  city,  not  the  State* 
which  is  entitled  to  t^  whole 
amounts  Id. 

48k.  Under  ita  system  of  taxation  the 
State  deals  not  with  individuals, but 
with  counties  as  representing  di- 
visions or  areas  of  tSJcaUoa,  The 
sliare  or  quota  of  each  county  is 
charged  against  it,  and  it  is  for  it 
to  make  up  an^  deficient  in  the 
collections,  save  that  the  oonnties 
ontside  of  New  York  aie  credited 
for  nacollected  taxes  on  non- 
resident landSi  (Chap.  117,  Laws 
of  1886  ;  diap.  812,  Laws  of  1850 ; 
1  R.  S.  419,  §  5 ;  chap.  427,  Laws 
of  1855.)  Id. 
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49.  Afl  to  wlietiher  an  action  may  be 
maintained  bj  the  city  of  New 
York  agaitiBt  the  State  comptroller 
to  recover  alleged  oTer-payments  on 
accoattt  of  tasea  for  State  purpoBes, 
quofre  Id. 

ASSIGNMENT. 

The  mete  ftict  that  an  aesigntnent  of 
property  by  a  debtor  was  voluntary 
aad  without  consideration  is  not 
nnfficient  to  require  a  finding  that 
it  waB  fraudulent  against  credit- 
ors. Oenesee  Biter  2fat.  Rk  v. 
Mead,  637 


ATTACHMENT. 

1.  Pending  a  contest  as  to  the  valid- 
ity of  a  will  a  special  adminis- 
trator was  appointed.  A  judgment 
had  been  recovered  against  the 
decedent  prior  to  his  death.  An 
attachment  against  tbe  judgment 
creditor  was  sought  to  be  executed 
npon  the  judgment  by  service  of 
copy  upon  the  executrix  named  in 
the  will.  The  special  administrator 
was  then  acting,  and  the  contest 
was  then  and  is  still  pending.  Held, 
that  the  executrix  had  no  power  to 
represent  the  estate,  and  so  was 
not  the  *'  individual  holding  such 
property  "  within  the  meaning  of 
the  piDvifllon  of  the  Code  of  Pro- 
cedure (§  235)»  authorizing  the 
execution  of  an  attachment  by  ser- 
vice of  a  copy ;  that,  therefore,  the 
j  udgment  was  not  reached  by  the 
attachment ;  and  that  an  order  of 
the  surrogate  denying  an  applica- 
tion of  the  attachment  creditor  for 
the  payment  of  the  same  to  him 
was  proper.   Jn  re  Flandrmo,    256 

2.  Also  Jield,  the  fact  that  the  at- 
torney for  the  special  administrator^ 
upon  being  inquired  of,  gave  in- 
formation that  the  person  named 
in  the  will  was  executrix,  but  con- 
cealed the  appointment  of  the 
special  administrator,  did  not  pre- 
elude  the  latter  from  raising  the 
objection.  Id, 


ATTORNEY  AND  CLIENT. 

1.  In  an  action  by  C,  an  attorney, 
to  recover  a  compensation  agreed 


to  be  paid  for  prof essional  services, 
it  appeared  that  W.,  being  inter- 
ested in  the  success  of  the  plaintiff 
in  an  action  brocight  for  the  pur- 
pose of  contesting  the  validity  of  a 
will,  in  which  action  a  verdict  had 
been  rendered  sustaining  the  will, 
.  entered  into  a  contract  with  C,  by 
which  the  latter  agreed  to  appeal 
and  conduct  the  case  to  a  final  de- 
termination ;  for  which  service 
W.  agreed  to  pay  a  sum  speci- 
fied. C.  was  thereupon  substi- 
tuted as  attorney  for  the  plaint- 
iff in  flaid  action,'  and  per- 
formed serviceB  therein.  W.  having 
died,  his  executors,  the  defendants 
Sn  this  action,  settled  and  discon- 
tinued the  action.  Defendants  were 
permitted  to  prove,  under  objection 
and  exception,  that  after  the  em- 
ployment of  C^,  and  before  the 
death  of  W.,  the  former  entered 
into  a  contract  with  the  attorney  for 
one  of  the  defendants  in  said  action, 
whereby  he  agreed,  for  the  consid- 
eration of  $1,500,  to  release  certain 
premises  from  the  operation  of  said 
action.  C,  without  disclosing  the 
fact  that  he  was  to  receive  com- 
pensation, applied  to  his  client  and 
to  the  nominal  plaintiff  in  said 
action  to  consent  to  such  release. 
Neither  consented  *  Notwithstand- 
ing this  he  executed  in  his  own 
name,  as  attorney  for  plaintiff,  a 
release.  HM^  that  the  evidence 
was  properly  received,  and  that  the 
facts  proved  a  violation  of  his  pro- 
fessional duty  on  the  part  of  C,  and 
so  constituted  a  good  defense. 
CluUfleld  V.  Simonson,  200 

Defendants*  answer  contained  a 
general  denial,  and  also,  in  a  sep- 
arate count,  a  statement  of  the 
facts  above  stated.  The  count  com- 
menced, "Defendants,  for  further 
answer  to  said  complaint/'  allege, 
etc.  It  concluded  by  alleging  that 
the  sum  so  received,  by  C.  in  right 
and  equity  belonged  to  W  ,  and  that 
**  these  defendants  will  set  off  the 
dame  "  against  any  demand  estab- 
lished by  plaintiff.  Held,  that  the 
evidence  was  proper  under  the  gen- 
eral denial,  as  it  showed  non-per- 
formance of  his  implied  contract 
by  plaintiff;  but  that  if  necessary 
to  Rpeci6cally  set  forth  the  facts, 
this  was  done,  and  defendant  could 
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not  be  precluded  from  InsistiDg 
upon  tbe  defense,  because  the  spe- 
cial use  to  be  made  of  tbe  facts  was 
not  correctly  pointed  out.  Id, 

3.  Also  ?i€ld,  that  pleading  the  acts  of 
G  by  way  of  set-off  was  not  a  rati- 
fication thereof;  tliat  it  was,  at 
most,  but  the  assertion  of  a  legal 
conclusion  which  did  not  operate 
as  an  estoppel.  Id. 

AWARD. 

In  an  action  brought  under  the  pro- 
vision of  the  act  of  1813  (§  184. 
cliap.  86,  Laws  of  1813).  authorizing 
a  person  entitled  to  an  award  of  the 
commissioners  of  estimate  and  as- 
sessment in  the  city  of  New  York 
to  bring  an  action  against  any  other 
person  to  whom  the  same  has  been 
paid,  to  recover  the  same,  it  is  no 
defense  that  the  award  was  ex- 
cessive or  inequitable,  or  that 
plaintiff  was  entitled  to  only  nomi- 
nal damages  while  the  commission- 
ers awarded  substantial  damages. 
The  award,  as  to  this,  is  "  final  and 
conclusive"  (§  178),  and  it  is  suffi- 
cient for  the  plaintiff  to  show  that 
the  award  was  made  for  lands 
owned  by  him  and  so  that  he  was 
entitled  to  it.  De  Peyster  v.  Mali, 

262 

W7ieii  right  to  interest  on  award 

far  damages  for  widening  Broadway 
is  waived  by  accepting  award  and  re- 
ceipting infuU  therefor. 

Cutter  V.  Mayor.  166 

BAIL. 

An  indictment  for  contempt  was 
found  by  the  Court  of  Sessions  of 
Albany  county  ;  an  application  for 
a  writ  of  habeas  corpus  was  made 
by  the  accused  who  was  arrested 
in  New  York  City,  to  a  justice  of 
the  Supreme  Court  in  >few  York. 
At  the  time  of  the  hearing;  thereon 
the  Court  of  Oyer  and  Terminer 
in  and  for  Albany  county  was  in 
session.  Held^  that  the  Oyer  and 
Terminer  had  authority  to  try  the 
prisoner  (2  R.  S.  205.  |§  29.  30). 
and  so  that  the  justice  had  no 
authority  to  let  the  prisoner  to 
bail.  (2  R.  S.  728.  §§  50,  57.) 
People^  ex  rel.  v.  Mead,  415 


BANKS  AND  BANKING. 

1.  By  an  agreement  between  plaintiff, 
a  savings  institute,  and  the  F.  N. 
Bank,  all  of  the  business  of  the 
two  corporations  was  to  be  done  in 
the  same  office  and  over  the  same 
counter,  by  the  same  individuals, 
the  only  separation  being   in  the 
books  of  account.     Plaintiff  as  such 
was  to  receive  no  money,  but  all  of 
its  funds  were  to  be  deposited  in 
the  bank,  and  corresponding  credits 
were  to  take  the  place  of  actual 
payments  by  the  bank.     The  busi- 
ness of  the  institute  and  the  bank 
was  carried  on  under  this  arrange- 
ment, the  former  keeping  no  cash- 
drawer  or  safe  for  the  deposit  of 
money.     One  C.  delivered  over  the 
counter  of  the  bank  to  B.,  who  was 
treasurer  of  the  institute  and  also 
cashier  of    the  bank,   a  sum    of 
money,  which  she  desired  deposited 
with   the  institute  to  her  credit. 
B.  received  the  money,  entered  it 
in  C's  pass-book,  as  deposited  with 
the  institute,  and,  as  ne  testified, 
placed  it  in  the  cash-drawer  of  the 
bank;    it  was  not  entered  on  the 
bank  cash-book  or  credited  to  the 
institute,  and,  in  some  manner  un- 
explained, it  disappeared.     In  an 
action    to    recover,    among    other 
things,  the  amount  of  this  deposit, 
?iM,  that  while  as  between  C.  and 
the  institute  B.  received  the  money 
as  its   treasurer,  as  between   the 
bank  and  tlie  institute  at  the  same 
instant  he  received  it  as  im^hier,  it 
became  the  money  of  the   bank, 
and  the   bank   was   liable  to  the 
plaintiff  therefor;    also,  that  this 
was  BO,   although  the  money  did 
not  go   into   the   cash-drawef  but 
was  embezzled  by  B-    FishkiU  Stgs. 
Inst.  V.  Bostwidc,  564 

2.  A  check  was  presented  at  the  bank 
and  received  by  B.  to  pay  money 
due  plaintiff;  it  was  payable  to 
him  as  treasurer;  was  indorsed  by 
him  as  such,  and  then  by  him  as 
cashier  of  the  bank,  and  remitted 
for  collection.  No  credit  was 
given  plaintiff  therefor  on  the 
bank-books.  Held,  that  under  the 
general  arrangement,  the  clieck, 
when  received,  became  at  once  the 
property  of  the  bank;  the  institute 
was    entitled    to    credit    for   the 
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amount    and    could    recover    the 
same  of  the  bank.  Id. 

8.  A  check  drawn  upon  the  bank  by 
a  depositor,  payable  to  the  order 
of  B.  as  treasurer,  was  indorsed  by 
him  as  such,  charged  to  the  drawer 
in  the  bank  accounts,  but  not 
credited  to  plaintiff.  Held,  that  it 
was  entitled  to  recover  the  amount. 

Id. 

See  Sayimgb  Banks. 

BANKRUPTCY. 

After  defendant,  as  sheriff,  had 
levied  upon  property  and  adver- 
tised it  for  sale  under  executions 
issued  to  him,  proceedings  in  bank- 
ruptcy  were  commenced  against 
the  judgment  debtors;  and,  with 
the  usual  order  to  show  cause,  an 
order  was  issued  by  the  clerk,  as 
of  course,  without  direction  of  the 
court  as  required  by  the  Bank- 
ruptcy Act(U.  8.  R.  a,  §  5023), 
staying  defendant  from  any  trans- 
fer or  disposition  of  the  property. 
The  sale  was  adjourned  by  defend- 
ant by  direction  of  the  attorneys 
for  I),,  the  judgment  creditor,  who 
before  the  adjourned  day  inter- 
vened by  petition  in  the  bank- 
ruptcy proceedings,  setting  forth 
these  facts,  and  the  consideration 
for  his  judgments,  and  alleging 
I  that  they  were  recovered  without 
collusion  with  the  judgment  cred- 
itors. Tlie  petition  asked  for  a 
modification  of  the  stay  so  as  to 
allow  defendant  to  sell  under  the 
executions.  The  application  was 
opposed  by  alfi  davits  tending  to 
show  that  the  debts  and  the  judg- 
ments thereon  were  in  fraud  of 
the  bankrupt  law.  After  a  hear- 
ing the  bankrupt  court  denied  the 
application,  but  directed  the  as- 
signee in  bankruptcy  to  sell  the 
property  levied  upon  free  from  the 
lien  of  the  executions,  which  lien 
the  order  declared  should  attach  to 
the  proceeds  of  sale,  and  gave  to  D. 
permission,  within  a  time  named, 
to  apply  for  an  order  requiring  the 
assignee  to  apply  the  proceeds  in 
payment  of  the  judgments.  De- 
fendant thereupon  returned  the 
executions  nulla  bona,  D.  failed  to 
make  such  application  and  brought 


this  action  for  an  alleged  false  re- 
turn.    Thereafter  the  assigntte  in 
bankruptcy   filed  a  bill  in  equity 
against  D.  and  the  judgment  debt- 
ors to  determine    the  validity  of 
the  judgments,  and   who  was  en« 
titled  to  the  proceeds  of  sale.     D. 
appeared    therein    and    answered, 
averring,  among  other  things,  that 
*'  the  property  was  taken  from  the 
sheriff  by  the  assignee  in  obedi- 
ence to  the  order  of  the  court  and 
by  him  in  like  manner  disposed 
of."     After  trial  had  in  such  action, 
the  court  decreed   the  judgments 
and  executions  were   obtained  in 
fraud  of  the   Bankrupt  Act,  that 
the  levy    was  null  and   void    as 
against  the  assignee  and  that  he 
was    entitled     to    said     proceeds. 
Meld,   that  conceding  the  injunc- 
tion  accompanying    the  order  to 
show  cause  was  without  force,  the 
voluntary  appearance   of  D.  made 
him  a    party   to  the    bankruptcy 
proceedings,  and  gave  effect  from 
that  moment  not  only  to  the  sub- 
sequent orders  but  to  the  one  al- 
ready made,  that  the  United  States 
courts   had  jurisdiction  over  the 
subject-matter  and  D. ;    also   that 
D.,  having  appeared  in  and  con- 
tested the  action  brought  by  the 
assignee,  could  not  now  object  that 
that  court  had  no  authority  as  to 
him  to  take  the  proceedings ;  and 
that,    therefore,    the    orders   and 
judgment  were  a  protection  to  de- 
fendant ;    also  that  it   was  imma- 
terial that  the  decree   was  made 
after  the  commencement    of  this 
action;    and  that  it  was  properly 
set  up  by  supplemental   answer. 
(Code  of  Civil  Procedure,  §  544.) 
Ihrrance  v.  Henderson,  406 


BENEVOLENT,  CHARITABLE, 
SCIENTIFIC  AND  MISSIONARY 
SOCIETIES. 

1.  A  devise  or  bequest  to  a  corpora- 
tion organized  under  the  act  of  1848 
(Chap.  319,  Laws  of  1848),  provid- 
ing for  the  incorporation  of  "  be- 
nevolent, charitable,  scientific  and 
missionary  societies,"  contained  in 
a  will  made  within  two  months  of 
the  testator's  death,is,  by  the  terms 
of  the  exception  in  the  provision  of 
said  act  (§  6)  authorizing  such  cor- 
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porations  to  tske  by  deviae  or  b«- 
qaest,  invalid  ;  and  Uiie,  altboug'h 
tlie  testator  leaves  no  wile,  diild 
or  parent.     Stephemon  ▼.  Short. 

2.  Where  by  the  charter  of  a  mis- 
sionary  society  (g  2,  chap.  41 »  Laws 
of  18<&)  it  was  authorized  to  take 
by  bequest  or  devise '*  subject  to 
the  provisions  of  hiw  relating  to 
bequests  and  devises  to  religious 
societies,*'  held,  that  said  exception 
in  the  provision  of  the  act  of  1860 
applied  ;  and  that  a  bequest  to  the 
society,  in  the  will  of  one  who  died 
within  two  months  after  the  exe- 
cution of  the  will,  was  invalid.  Id, 

BEQUEST. 
/^  Wills. 


BIGAMY. 

1.  For  the  purpose  of  enforcing  the 
statutory  provision  (3  K.  B.  146, 
g  49)  prohibiting  one  who  has  been 
divorced,  on  account  of  his  or  her 
adultery,  from  marrying  again 
"  until  the  death  of  the  complain- 
ant," and  under  the  provision  of 
the  statute  in  reference  to  bigamy 
(3  R.  «.  687,  §  8),  which  declarea 
that  ''every  perflon  having  a  hus- 
band or  wife  living"  who  shall 
marry  again  shall,  except  in  the 
cases  specified, be  adjudged  guilty 
of  bigamy,  a  person  against  whom 
a  divorce  has  been  obtained  be- 
cause of  adultery  is  regarded  as 
having  a  husband  or  wife  liviog, 
so  long  as  the  party  obtaining  the 
divorce  lives.   People  v.  Faber.  146 

2.  A  person,  therefore^  bo  divoreed 
who  marries  affaio,  m  this  State, 
in  violation  of  said  prohibitory 
provision,  is  guilty  of  the  crime 
of  bigamy.  Id, 


BOARDS. 
See  State  Board  op  Equalization. 

BOARD  OF  SUPERVISORS. 
See  SuPBRvisoKS. 


BOND. 

1.  The  imposition  by  the  board  of 
supervisors  of  a  county  upon  the 
county  treasurer^  during  his  term 
of  office,  of  the  duty  of  raising, 
keeping  aod  disbursing  large  sums 
oi  money.  In  addition  to  the  usual 
and  ordinary  duties  of  his  ot&ce, 
U>t  instance  the  raising  a^  dis- 
bursing money,  during  a  war,  for 
bounty  purpo8es,does  not  discharge 
the  sureties  upon  his  bond  from  all 
liability.     Bd.  Supers  v.  Clark,  391 

8.  Conceding  no  liability  is  imposed 
upon  them  on  account  of  such  in> 
creased  duties,  thuir  obligations 
having  reference  to  the  usual  and 
ordinary  duties  of  the  treasurer 
remain  unaffected.  Id. 

8.  In  an  action  upon  a  county  treaiu 
urer's  bond,  the  defendants  are 
properly  chargeable  with  interest 
upon  an  amount  which  it  appears 
it  was  the  dutv  of  that  officer  to 
pay,  but  which  he  failed  to  pay 
over  at  the  expiration  of  his  term 
of  office,  to  his  successor.  Id, 

Town  hoTiding,  iehen  e^ridiue 

ofmUtake  in  executing  town  bond  in- 
fvfflcient  to  aut?iortM  reformation  of 
the  ineirumeni. 

See  Potter  v.  Town  of  OreenwUsh. 
(Mem,)  662 


BROOKLYN  (CITY  OF). 

1.*  The  act  of  1865  (Chap.  453,  Laws 
of  1865),  providing,  where  property 
has  been  omitted  m  an  assessment- 
roll,  for  its  assessment  and  taxation 
for  the  omitted  year,  in  the  year 
next  succeeding,  is  to  be  construed 
in  connection  with  the  general  sys- 
tem of  taxation  of  which  it  forms 
a  part,  and  so  is  not  subject  to  the 
constitutional  objection  that  it  does 
not  provide  for  notice  or  a  hearing. 
People,  ex  rel.  v.  B*d  Aeir$.       430 

3.  The  relator,  a  corporation  liable  to 
taxation  for  State  purposes  under 
the  act  of  1880  (Chap.  542,  Laws  of 
1880),  was  omitted  from  the  as- 
sessment-roll by  the  assessors  of 
the  city  of  Brooklyn,  where  it  was 
taxable  and  no  tax  upon  his  per- 
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son&l  property  for  citjT  and  ooanty 
purposes  was  impoeed  for  that  year. 
in  1881  It  was  assessed  for  that 
year,  and,  in  addition,  for  the  omit- 
ted year,  under  said  act  of  1865, 
«he  Valuatiou  for  the  year  1879 
being  taken.  Notice  was  given  as 
prescribed  bj  the  etatute  also  call- 
ing  attention  to  the  laws  of  both 
years.  Hdd,  that  the  act  of 
i86d  was  adj  ustable  to  the  change 
made  by  the  act  of  1880,  and  that 
the  assessment  was  valid.  Id, 

8.  The  act  of  1882  (Chap.  868,  Laws 
of  1882;  validating  (so  far  as  the 
same  remain  unpaid)  certain  taies 
in  the  city  of  Brooklyn,  which 
were  invalid  because  of  the  omis- 
sion of  the  assessors  tg  verify  the 
assessment-roils  as  prescribed  by 
the  city  charter  (§  81.  title  4,  chap. 
884.  Laws  of  1854,  as  amended  by 
§21,  chap.  68.  Laws  of  186*^)  did 
not  validate  a  sale,  made  prior  to 
its  passage  because  of  non-pay- 
ment of  such  a  tax;  nor  did  it 
validate  the  penalties  by  wav  of 
interest  and  expenses,  imposed  by 
statute  for  the  non-payment  of  a 
tax;  it  simply  validated  the  tax 
with  interest  at  tlie  rate  specified 
(§  '£)  from  the  date  of  confirmation, 
on  condition  that  the  property 
owner  might  discharge  it  by  pay- 
ing the  amount  specified.  i»  re 
CUmenti  v.  Jackson.  591 

4.  The  acts  chapter  348.  Laws  of 
1882,  and  chapter  448,  Laws  of 
1881,  have  no  application  to  such  a 
case .  Id, 

5.  A  payment  by  a  purchaser  at  a 
tax  sale,  prior  to  the  passage  of 
the  act,  is  not  a  payment  of  the 
tax.  Notwithstanding  the  sale 
the  tax  *'  remains  unpaid"  within 
the  meaning  of  the  act.  and  the 
property  owner  is  entitled  to  the 
uenetit  of  said  condition,  and  upon 
refusal  of  the  registrar  of  arrears 
of  the  city  to  accept  the  amount 
specified,  is  entitled  to  ^kmandatnut 
to  compel  the  acceptance  thereof 
and  the  discharge  of  the  tax.    Id. 

6.  The  purchaser  at  the  tax  sale  is 
not  a  necessary  party  to  the  pro- 
ceeding by  mandamus.  Id, 

SiCKELs— Vol.  XLVIL 


BURDEN  OF  PROOF. 

Upon  settlement  of  the  acconnts  of 
executors  a  claim  against  the  es- 
tate, tMsed  upon  an  allegSi  eon- 
tract^  with  the  deceased,  which 
was  presented  and  sworn  to  in  the 
ordinary  manner,  was  allowed  and 
paid  by  the  executors.  Held,  that 
the  burden  was  upon  the  contest- 
ants to  show  that  it  was  not  a  just 
debt,  and  in  the  absence  of  such  evi- 
dence it  wae  properly  allowed. 
In  re  Fromer,  289 


CALENDAR. 

1.  A  preference  on  the  calendar  of 
this  court  of  an  action  for  dower, 
authorized  by  the  Code  of  Civil 
Procedure  (^  791,  subd.  6),  can  be 
claimed  only  when  the  proof  re- 
quired, i.  €,,  that  plaintiff  **  has  no 
sufficient  means  of  support  aside 
from  the  estate  in  controversy," 
was  made  and  an  order  allowing 
the  preference  obtained  as  required 
(g  798),  before  the  notice  of  argu- 
ment was  served.  BartUU  v.  Mus- 
liner.  646 


2.  Where  in  an  action  in  which  the 
people  were  parties,  and  appeared 
by  the  attornev-general,  the  latter 
did  not,  at  the  time  of  serving 
notice  of  argument,  give  notice  of 
a  particular  day  in  the  term  on 
which  he  would  move  it,  as  pre- 
scribed by  the  provision  of  the 
Code  of  Civil  Procedure  (g  791, 
Bubd.  1),  to  entitle  the  cause  to  a  « 
preference, .  but  served  with  the 
notice  of  argument  notice  of  motion 
that  the  cause  be  set  down  for  a 
day  named,  which  motion  failed 
because  the  court  adjourned  before 
the  dav  specified  for  making  it. 
Heldt  that  the  action  was  not  en- 
titled to  a  preference.  People,  ex 
rel,  V.  Kinney,  647 


CASE. 

Where  a  ease  is  prepared  and 

settled  hff  consent  of  both  parties  an^ 
is  properly  eertifiea,  and  no  motion  is 
made  to  amend,  no  complaint  that  U 
is  defective  can  be  made  here,  and 
argument  must  be  made  upon  it  as 
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returned.  The  case  should  be  settled 
and  signed  by  the  judge  or  referee  wJw 
tried  the  cause. 

Also  when  appeal  should  be  dis- 
missed for  failure  to  serve  under- 
taking, 

/See  Reese  v.  Boese.  {Mem.)         682 

CASES       REVERSED,       DISTIN- 
GUISHED, ETC. 

Pe€^le  V,  M.  dt  T,  Svgs.  Instn,  (28 
Hun,  375),  reversed.  People  v.  M. 
db  T.  Scgs,  Instn.  7 

Blake  v.  Ferris  (5  N.  Y.  48),  difltin- 
guished.     Vogel  v.  Mayor,  etc.    17 

Pack  V.  Mayor,  eU.  (8  N.  Y.  222). 
distinguished.  Vogd  ▼.  Mayor, 
etc.  17 

KeUy  V.  Mayor,  etc.  (11  N.  Y.  432). 
distiuguished.  Vogel  v.  Mayor, 
etc,  17 

BUlaye  v.  Greenaugh  (45  N.  Y.  438). 
distinguished.    Wetmore  v.  Porter. 

84 

People  V.  0,  B,  S,  B.  B.  Co,  (28 
Hun.  274).  reversed  in  part.  People 
V.  0,  B.  S.  B.  B,  Co.  98 

Pe<yple  v.  Faber  (29  Hun,  820),  re- 
versed.   People  V.  Fdber,  146 

People  V.  Hovey  (5  Barb.  117),  over- 
ruled.    People  y,  Faber.  149 

Feely  v.  Buckley  (28  Hun,  451),  over- 
ruled.    Bertles  v.  Nunan.        162 

Jft^i«  V.  Hoffman  (26  Hun,  594),  re- 
versed.    Mills  V.  Hoffman,        181 

People,  ex  rel.  Mayor ^  etc.,  v.  Nicfiols 
(79  N.  Y.  682),  distinguished. 
People,  ex  rel,  Qere,  v.  tTM^A;. 

198 

HoughJcirk  v.  Pres*t,  etc.,  D,  &  H,  C, 
Co.  (28  Hun,  407).  reversed.  Hough- 
kirk  V.  Pres't,  etc.,D,  d  H.  C.  Co. 

219 

Smith  V.  5«rcA  (28  Hun,  881),  re- 
versed .     Smith  V.  Burch.  228 

Peek  V.  JS^ierwood  (56  N .  Y.  615),  dis- 
tinguished.   /»  re  Fraeer*        246 


i>«  P«y«ter  V.  Mali  (27  Hun,  489),  re, 
versed.    I>e  Ptfy<£^  v.  Mali.     261i 

Edington  v.  Jfu*.  i.  iw.  Ci?.  (77  N. 
Y.  564).  distinguished.  Orattan  v. 
Met.  L,  Ins.  Co,  287 

HounseU  v.  /Smy^A  (97  E.  C.  L.  781). 
distinguished.  Barry  v.  JV.  T. 
C,  dt  H.  B.  R,  R  Co.  292 

Nicholson  v.  E,  R.  Co.  (41  N.  Y.  525). 
distinguished.  Barry  v.  N.  Y.  C, 
db  H,  B,  R.  R.  Co.  298 

Sutton  V.  If.  T.  C.  db  H,  R.  R,  R.  Co, 
(66  N.  Y.  248),  distinguished. 
Barry  v.  J}f,  T,  C,  db  H,  R,  R,  R. 
Co,  298 

Barto  V.  Himrod  (8  N.  Y.  483),  dis- 
tinguished. People  V.  Fire  Assp, 
of  Philade^hia.  815 

Clark  V.  PoH  of  Mobile  (10  Ins.  L.  J. 
861),  disapproved.  People  v.  Fire 
Assn.  of  Philadelphia.  815 

C?iamberiain  v.  Taylor  (26  Hun,  601). 
distinguished.  Chamberlain  v. 
Tay^.  848 

Darby  v.  (7<?»dtt  (1  Duer.  599),  over- 
ruled. Tclman  v.  Syracuse,  B.  db 
N,  T.  R.  R.  Co.  358 

Pybus  V.  Gibbs  (6  E.  &  B.  902),  disap- 
proved. B'dSup*vrsY.  Clark.  896 

ConaugJUy  v.  SareOoga  Co.  B'k  (28 
Hun,  873).  reversed.  Conaughty 
V.  Saratoga  Co.  B*k,  402 

Lawrence  v.  ^;^«  (8  Redf.  235). 
overruled.      Stepfunson  v.   5/4or«. 

483 

People  V.  (7ana^  Appraisers  (33  N.  Y. 
461).  distinguished  and  limited. 
SmWi  V.  Ctty  <?/  Rochester,         482 

Gf<?uW  V.  iV.  i2.  R.  R.  Co.  (6  N.  Y.  622), 
distinguished.  Smith  v.  CUy  of 
RocTiester.  4Sl 

P«opte  V.  2V&&6<^«  (10  N.  Y.  527).  die- 
tinguished.  Smith  v.  CUy  of  Roch^ 
ester.  486 

Wohlfahrt  v.  Beckert  (27  Hun,  74). 
overruled  in  part.  fToA/^o^rt  v. 
Beekert.  ^0 
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Tray  v.  Hegeman  (27  Hun,  603),  re- 
versed.   Fray  v.  Heg&mcm,       508 

Meserole  v.  Meserole  (1  Hun,  66), 
overruled.  Pray  v.  Hegeman,    519 

Barbour  v  DeForest  (28  Hun,  615), 
overruled.  Pray  v.  Hegeman.    619 

Cro/j«<?y  v.  O^rrfen  (11  N.  Y.  234),  dis- 
tinguished.     Moore  v.  Hegeman. 

527 

Hoare  v.  OraJtam  (3  Camp.  57),  dis- 
tinguished.    JuUliard  v.  Chaffee. 

536 

j&ar«<wi7  V.  P«<?p^  (78  N.  Y.  377),  dis- 
tinguished. Msh/iiU  S'vgs  Institvte 
V.  Bosiwick.  568 

People,  ex  rel.  Martin,  v.  Brown  (55 
JS.  Y.  180),  distinguished.  Bridges 
V.  B*d  of  JSup*rs  iSuUivan  Go.    675 

/m/i«  V.  TVWd  (51  N.  Y.  228).  dis- 
tinguished. Biekinson  v.  Mayor, 
etc.  588 

C/ifc^fi  V.  Dflw  (81  N.  Y.  56),  dis- 
tinguished. Dickinson  v.  Mayor, 
etc.  588 

A?aJto»  V.  Zett  (44  N.  Y.  431),  distin- 
guished.   Dickinson  v.  Mayor,  etc. 

588 

Cr^fi^Z  V.  Hartmann  (29  N.  Y.  591), 
distinguished.  Dickinson  v.  Mayor, 
etc.  588 

Congreve  v.  Smun  (18  X.  Y.  82),  dis- 
tinguished. Dickinson  v.  Mayor, 
etc.  688 

i?Vs7i«r  V.  Jf^/yor,  tfte.  (67  N,  Y.  76), 
distinguished.  Dickinson  v.  Mayor, 
etc.  590 


CAUSE  OF  ACTION. 

1.  One  who  employs  a  contractor  to 
do  a  work,  not  in  its  nature  a 
nuisance,  but  which  becomes  so  by 
reason  of  the  manner  in  which  the 
contractor  has  performed  it,  if  he 
accepts  the  work  in  that  condition 
becomes  at  once  responsible  for  the 
nuisance.    Vogel  v.  Mnyor,  etc,    10 


2.  The  complaint  in  an  action  brought 
bj  an  executor  to  recover  the  value 
or  possession  of  certain  railroad 
bonds,  after  alleging  the  issuing 
of  letters  testamentary  to  plaintiff 
and  his  qualification,  and  that  the 
bonds  in  question  belonged  to  the 
estate,  alleged  in  substance  that 
plaintiff,  at  the  request  of  defend- 
ant, who  was  his  partner  in  busi- 
ness, and  who  knew  that  the  bonds 
were  trust  funds,  pledged  the 
same  as  security  for  loans  made 
to  the   firm ;    that  the  firm    had 

*  funds  sufficient  to  pay  the  debt, 
and  defendant  was  largely  indebted 
to  plaintiff,  yet  that  defendant, 
without  the  knowledge  or  consent 
of  plaintiff,  procured  the  pledged 
to  sell  the  bonds,  and  the  proceeds 
were  applied  to  the  payment  of 
the  firm  debt ;  that  the  bonds  came 
into  the  custody  and  control  of  de- 
fendant, who  refused  to  retam 
them  or  pay  their  value.  Upon 
demurrer  to  the  complaint,  held, 
that  it  set  forth  a  good  cause  of 
action ;  and  that  it  was  not  neces- 
sary that  plaintiff  should  have 
been  made  individually  a  party 
defendant.   Wetmare  v.  Porter.    76 


Where  trustees  of  village  enter 


into  a  contract  as  water  commissioners 
for  the  erection  of  water-works  for 
village,  they  act  as  agents  for  it,  and 
action  is  maintainable  against  it. 
See  Fleming  y.ViUage  of  8.  B.  868 


CERTIFICATE. 

The  provision  of  the  Code  of  Civil 
Procedure  (^  3801,  as  amended  by 
chap.  899,  Laws  of  1882),  providing 
that  the  stipulation  of  the  attor- 
neys for  parties  to  an  action  may 
take  the  place  of  a  clerk's  certifi- 
cate to  a  copy  of  a  paper  whereof 
a  certified  copy  is  required,  was  not 
intended  to  alter  the  effect  of  the 
provision  (^  1315)  requiring  a  re- 
turn to  this  court  to  be  certified  bv 
the  clerk  of  the  conrt  from  which 
the  appeal  is  taken,  or  of  the  rule 
of  this  court  (Rule  1)  making  the 
same  requirement.  Dow  v.  Dor- 
ragh.  587 
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OERTIORAUL 

The  provisioiifl  of  cUapter  16  of  the 
Code  of  Civil  Procedara  in  refer- 
ence to  appeale  do  not  apply  to  an 
appeal  in  a  prooeeding  by  ofiTtioran 
commenced  prior  to  September  1, 
1880  (Code,  §  3347,  eabd.  11). 
People,  £x  rel^  v.  FrencL  806 


CHALLENGE  OF  JURORS. 

Upon  tlie  trial  of  an  indictment 
for  murder  a  juror*  challenged  b/ 
the  prlaoner  for  principal  cause, 
testified,  in  sabetance,  that  he  had 
read  and  talked  about  the  caee,  and 
had  formed  an  opinion  as  to  the 

guilt  or  innocence  of  the  ))ri8oner, 
ut  that  such  opinion  would  not,  as 
he  believed,  influence  his  verdict, 
and  that  he  could  render  an  im- 
partial verdict.  Held,  that  the 
challenge  was  properly  overraled. 
(Code  of  Criminal  Prooedare,  g  376.) 
People  v.  ComettL  85 


CHAMPERTY. 

The  provision  of  the  Revised  Statutes 
(2  R.  S.  691,§  5)  making  it  a  mis- 
demeanor to  accept  a  conveyance 
of  lands,  which,  to  the  knowledge 
of  the  grantee,  are  at  the  time  held 
adversely,  and  the  title  to  which  is 
in  litigatioDi,  does  not  affect  the 
previoas  title  of  the  grantor  in  a 
deed  executed  in  violation  thereof, 
and  the  conveyance  is  no  defense 
to  an  action  of  ejectment  brought 
by  him.    Chamberlain  v.  Taj/lor, 

348 

CHATTEL  MORTGAGE. 

1.  The  provision  of  the  statute  in 
reference  to  chattel  mortgages 
(^  3.  chap.  370,  Laws  of  1883),  pro- 
viding that,  unless  such  a  mort- 
gage is  rcfiled,  as  prescribed,  it 
shall  cease  to  be  a  lien,  as  against 
subsequent  purchasers  in  good 
faith,  after  the  expiration  of  a  year 
from  the  time  of  filing,  does  not 
relieve  a  purchaser  having  actual 
notice  of  a  mortgage  when  he 
purchased,  which,  at  the  time  it 
was  executed,  accurately  described 
the  mortgaged  property,  although 


the  appearance  of  the  property 
had,  for  the  purpose  of  deception, 
without  the  fault  of  the  mongagee, 
been  changed  by  the  mortgagor. 
Mack  V.  I^elan.  20 

2.  In  November,  1871,  C.  executed  to 
H.  a  chattel  mortgage  on  three 
machines,  wiiich  were  described  by 
numbers  and  other  descriptive  par- 
ticulars, and  were  stated  to  be  in 
the  possession  of  the  mortgagor  in 
a  certain  mill.  In  October,  1872, 
the  mortgagee  attempted  to  renew 
the  mortgage  by  refiling  a  copy ; 
this  was  neld  not  to  be  effectual, 
because  the  paper  filed  wan  not  an 
exact  copy ;  it,  however,  stated 
accurately  the  debt  and  the  mort- 
gaged property,  and  the  statement 
sidled  by  the  mortgagee  stated 
correctly  the  amount  unpaid.  C 
sold  the  machines  to  A.  H.  H.  & 
Co.  ;  immediately  prior  to  the 
purchase  the  agent  of  that  firm 
saw  and  read  the  original  mortgage, 
and  the  copy  filed  as  a  renevral, 
but  was  informed  by  the  mortgagor 
that  it  did  not  cover  the  machineR 
in  question,  and  to  support  this  he 
referred  to  the  fact  that  the 
numbers  of  the  machines  he  was 
about  to  sell  did  not  correspond 
with  the  numbers  as  stated  in  the 
mortgage;  these  had  in  fact  been 
removed,  and  other  numbers  ap- 
peared upon  the  machines.  The 
agent,  satisfied  with  this  informa. 
tion,  concluded  the  purchase  with- 
out making  further  inquiry  or 
going  to  the  mill.  In  an  action 
lor  the  conversion  of  the  machines, 
held,  that  the  purchasers  were 
chargeable  with  notice  of  the  mort- 
gage,  and  of  the  legal  rights  of  the 
mortgagee  under  it ;  that  the  paper 
filed  as  a  copy,  although  inaccurate, 
was,  with  the  statement  of  the 
mortgagee  accompanying  it,  notice 
to  them  that  the  original  mortgage 
was  as  between  the  parties  a  sub- 
slating  SACurity,  and  the  debt 
secur^  unpaid;  and  that  it  was 
not  essential  that  they  should  have 
had  actual  knowledge,  at  the  time 
of  the  purchase,  that  the  machines 
were  those  embraced  in  the  mort- 
gage. Id. 

3.  C.  received  for  the  machines  a  sum 
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of  money, and  tliree  otlior  machines; 
the8«  latt4}r  were  stored  by  bim 
with  other  machinery  covered  by 
tlie  mortfi^e ;  he  procured  insar- 
ance  ou  all  of  the  machinery,  loss, 
if  any,  payable  to  H..  as  mort^gee. 
The  policiea  were  forwarded  to  U.., 
who  lived  in  Missouri.  A  loss 
having  occurred,  U.  came  to  this 
State  to  collect  the  insurance.  He 
then  learned  all  the  facts  of  the  sale 
and  exchange,  of  which  before  he 
had  been  ignorant.  After  acquir- 
ing such  knowledge  U.  obtained 
from  C.  a  power  of  attorney  and 
assignment  of  all  his  interest  in 
the  policies.  H.  then  informed  A. 
H.  H.  &  Co.  of  hia  claim  upon,  and 
^demanded  the  three  machines, ofier- 
ing,  if  they  would  surrender  them, 
to  transfer  the  claim  for  insurance  ; 
this  they  refused,  and  H.  there- 
upon settled  with  the  insurance 
companititfk  HM^  that  there  was 
no  ratification,  either  in  law  or  fact, 
of  the  acts  of  C,  and  no  estoppel 
upon  H.  from  asserting  hia  daim 
under  the  mortgage.  Id. 

4.  After  the  adjustment  of  the  loss 
H.  sold  the  old  iron,  the  remnants 
of  the  property.  Held,  that  this 
did  not  amount  to  a  ratification  of 
the  acta  of  C.  Id. 

5.  It  seems  that  the  most  A.  H.  H.  & 
Co.  could  claim  was  that  H.  should 
account  for  the  portion  of  the  sum 
received  on  salea  realised  from  the 
remnants  of  the  machinea  sold  by 
them.  Id, 
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Sec  Plbading. 


CONSTITUTIONAL  LAW. 

1.  The  act  (Subd.  9,  g  1,  diap.  482. 
Laws  of  1875,  as  amended  by  chap. 
365,  Laws  of  1880,  and  by  chap. 
654.  Laws  of  1881),  giving  to  the 
board  of  sapervisors  in  any  county 
containing  an  incorporated  city  of 
over  one  hundred  thousand  inhabit- 
ants,   where    oontignoua  territory 
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in  the  county  lias  been  mapped  out 
into  streets  and  avenues,  power  to 
lay  out,  open,  grade  and  construct 
the  same,  and  to  provide  for.  the 
assessment  of  damages  on  the 
property  benefited,  is  not  a  local 
Jaw  within  the  meaning  of  the 
State  Constitution,  and  so  is  not 
violative  of  the  constitutional  pro- 
vision (Art.  3,  §  18)  prohibiting  the 
passage  of  a  local  or  private  law 
laying  out  or  opening  highways, 
or  of  the  provision  (Art.  8,  ^  23) 
requiring  the  legislature  to  act  by 
general  laws  in  conferring  upon 
boards  of  supervisors  any  power 
of  local  legislation .     In  re  Church, 

2.  By  resolution  of  the  board  of 
supervisors  of  the  county  of  K. 
which  had  directed  the  opening  of 
a  street,  under  said  act,  in  town  of 

'  N.  U.,  the  town  was  authorized  to 
issue  bonds  to  pay  for  the  improve- 
ment, to  be  paid  out  of  the  gen- 
eral tax,  so  far  as  the  assessments 
proved  inadequate.  JIM,  that 
adequate  and  certain  provision  was 
thus  made  for  compensation  for 
property  taken,  sufficient  to  meet 
the  constitutional  prohibition 
against  the  taking  of  property 
witliout  compensation.  Id. 

3.  In  proceedings  to  vacate  an  assess- 
meut  for  the  construction  of  a 
sewer  in  Tenth  avenue,  which  im- 
provement was  made  under  the 
provision  of  the  act  of  1873,  en- 
titled •*  An  act  to  provide  for  the 
Eastern  boulevard  in  the  city  of 
New  York,  and  in  relation  to  cer- 
tain alterations  of  the  map  or  plan 
of  said  city,  and  certain  local  im- 
provements" (§  4,  of  chap.  528, 
Laws  of  1873),  authorizing  the  de- 
partment of  public  parks  to  do 
the  work  "  of  regulating,  grading 
or  otherwise  improving  Tenth 
avenue,"  Iiekl,  that  in  the  absence 
of  evidence  that  there  was  no  con- 
nection or  relation  between  the 
portion  of  Tenth  avenue  specified 
in  the  act  and  the  Eastern  boule- 
vard ,  for  the  purpose  of  sustaining 
tlie  constitutionality  of  the  act,  the 
connection  was  to  be  assumed ; 
and,  therefore,  that  said  act  was 
not  violative  of  the  provision  of 
the  State  Constitution  (Art.  3,  § 


16).  declaring  that  no  local  or  pri- 
ate  act,  shall  contain  more  than 
one  subject,  and  requiring  that  to 
be  expressed  in  the  title.  In  re  L, 
<fc  W.  0.  Borne.  116 

4.  The  act  of  1881  (Chap.  532,  Laws 
of  1881)  purporting  to  amend  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  1041),  in  regard  to  the 
selection  and  drawing  of  jurors 
in  the  city  and  county  of  Albany, 
so  far  as  it  relates  to  grand  jurors, 
is  a  local  act  and  is  within  the  pro- 
hibition of  the  provision  of  the 
State  Constitution  (Art.  3,§  18),  for- 
bidding the  passage  of  a  local  or 
private  bill  for  '*  selecting,  draw- 
ing, summoning  or  impaneling 
grand  or  petit  jurors."  People  v. 
Petrea.  128 

5.  Assuming  therefore  the  said  act 
not  to  have  i)een  reported  by  the 
commissioners  appointed  by  law 
to  revise  the  statutes,  and  so  not 
within  the  exception  (Art.  8,  §  25) 
exempting  from  the  operation  of 
said  provision,  bills  so  reported, 
the  said  act  is  as  to  grand  jurors 
unconstitutional  and  void.  Id. 

6.  In  the  absence  of  proof  to  the  con- 
trary it  will  be  presumed  In  sup- 
port of  the  constitutionality  of  the 
act  that  it  originated  in  a  bill  so 
reported.  Id. 

7.  It  is  proper,  however,  to  establish 
by  proof  aliunde  that  it  did  not 
BO  originate .  Id. 

8.  So  far  as  said  act  relates  to  the 
selection  of  petit  jurors,  as  it  is 
simply  an  amendment  of  an  exist- 
ing local  law,  it  is  not  within  the 
prohibitory  provision  of  the  Coo* 
stltution  and  is  valid.  Id, 

9.  The  amendment  of  an  existing 
local  act  in  mere  matters  of  detail 
is  not  within  the  mischief  aimed 
at  by  said  provision,  and  is  not 
violative  thereof.  Id. 

10.  Where  an  indictment  was  found 
by  a  grand  jury  drawn  from  the 
petit  jury  list  as  provided  for  in 
said  act,  held,  upon  ih«  trial 
thereof,  that  as  the  grand  jurors 
were  drawn  by  the  proper  officer. 
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were  regularly  sammoned  and 
returned,  were  recognized,  im- 
paneled and  sworn  by  the  court, 
were  qualified  to  sit  as  grand 
jurors,  and  as  such  found  the  in- 
dictment, the  arraignment  and 
trial  of  the  accused  under  it  was 
not  a  violation  of  the  constitu- 
tional guaranty  that  no  person 
shall  be  lield  to  answer  for  a  capital 
or  otherwise  infamous  crime,  save 
as  excepted,  "  unless  on  present- 
ment or  indictment  of  a  grand  jury" 
(Art.  1,  §  6) ;  that  the  indictment 
was  by  a  grand  jury  within  the 
meaning  of  said  guaranty.  Id. 

11.  The  act  entitled  '^  An  act  to  amend 
an  act  to  provide  for  the  election  of 
police  commissioners  in  the  city  of 
Syracuse,  and  to  establish  a  police 
force  therein,  and  to  repeal  certain 
sections  thereof  "  (Chap.  559,  Laws 
of  1881),  is  not  violative  of  the  pro- 
vision of  the  State  Constitution 
(Art.  3,  §  16)  declaring  that  no  local 
or  private  bill  shall  contain  more 
than  one  subject  and  that  shall  be 
embraced  in  the  title.  People^  ex 
rtU  V.  Whiilock.  191 

12.  The  legislature  may  abridge  the 
term  of  an  office  created  by  it,  by 
express  words,  or  may  specify  an 
event  upon  the  happening  of  which 
it  shall  end.  Id. 

18.  It  is  also  within  the  power  of  the 
legislature,  where  it  has  given  the 
authority  to  appoint  to  an  office 
created  by  it,  to  authorize  the  re- 
moval of  the  incumbent  without 
notice  or  a  hearing.  Id. 

14.  The  act  of  18B5  (Chap.  694.  Laws 
of  1865),  as  amended  in  1875  (Chap. 
60,  Laws  of  1875),  providing  that 
an  insurance  corporation  of  another 
State  seeking  to  do  business  here 
shall  pay  to  the  superintendent  of 
the  insurance  department  for  taxes, 
fines,  etc.,  an  amount  equal  to  that 
imposed  by  the  "  existing  or  future 
laws"  of  the  State  of  its  origin, 
upon  companies  of  this  State  seek- 
ing to  do  business  there,  when  such 
amount  is  greater  than  that  re- 
quired for  such  purpof^es  by  the 
tnen  existing  laws  of  this  State,  is 
not  an  unlawful  delegation  of  leg- 
islative power.  People  v.  Fire 
Ass*n.  811 


15.  The  legislature  has  power  to  pass 
an  act  to  take  effect  upon  the  hap- 
pening of  some  future  event,  cer- 
tain or  uncertain,  which,  in  its 
judgment,  affects  the  expediency 
of  the  law.  Id. 

16.  The  fact  that  the  contingency 
upon  which  the  operation  of  the 
act  is  made  to  depend  is  the  action 
of  the  legislature  of  another  State 
does  not  invalidate  the  act  It 
does  not  follow,  therefrom,  that 
the  legislative  discretion  of  such 
other  State  is  substituted  for  our 
own.  Id. 

17.  It  seems,  however,  that  the  ques- 
tion of  expediency  may  not  be  del- 
egated, but  must  be  settled  defi- 
nitely and  finally  by  the  legislature 
itself.  Id, 

18.  The  said  act  is  not  repugnant  to 
the  provision  of  the  Federal  Con- 
stitution (Art.  14),  declaring  that 
no  State  shall  "  deny  to  any  person 
within  its  jurisdiction  the  equal 
protection  of  the  law."  That  pro- 
vision relates  wholly  to  persons 
rightfully  within  the  jurisdiction, 
not  to  the  terms  and  conditions  on 
which  alone  they  can  come  in.    Id. 

if.  The  constitutional  difference  be- 
tween the  rights  of  non-resident 
individuals  and  foreign  corpora- 
tions pointed  out.  Id. 

20.  Said  act  is  not  violative  of  the 
provision  of  the  State  Constitution 
(Art.  3,  ^  20),  declaring  that  "  ev- 
ery law  which  imposes,  continues 
or  revives  a  tax  shall  distinctly 
state  the  tax  and  the  object  to 
which  it  is  to  be  applied,  and  it 
shall  not  be  sufficient  to  refer  to 
anv  other  law  to  fix  such  tax  or 
object,"  as  the  condition  imposed 
by  the  act  is  in  the  nature  of  a 
license  fee.  Id. 

21.  The  statement  in  the  act  (Chap. 
542,  Laws  of  1880,  as  amended  by 
chap.  861,  Laws  of  1881),  providing 
for  the  taxation  of  certain  corpora- 
tions and  associations,  that  the 
taxes  imposed  thereby  *'  shall  be 
applicable  to  the  payment  of  the 
ordinary  and  current  expenses  of 
the  State,"  is  a  sufficient  compli- 
ance with  the  requirement  of  the 
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8t4te  ConBUtation  (Art.  8,  §  30) 
that  every  law  imposingr  a  tax 
'*  shall  disUnctly  Stole  *  *  «  the 
object  to  which  it  i»  to  be  appU«d." 
People  V.  Home  Ine.  Co.  328 

22.  In  taxing  corporations  under  the 
act  the  State  aiUhorities  are  not 
required  to  deduct  the  amoant  of 
0tock  which  the  corporation  holds 
io  United  States  bonds  from  the 
total  amount  of  Its  capital  stock  i 
and  to  compute  the  tax  onlj  upon 
dividends  derived  from  the  re- 
mainder. Id. 

28.  The  legislature  has,  hy  virtue  of 
its  jurisdiction  over  corporations 
organized  anderlts  lawa,  authority 
to  impose  such  a  tox.  Id. 

24.  In  performing  the  duty  of  levy- 
ing taxes  the  legislature  may,  in 
its  discretion,  impose  unequal  or 
double  taxes,  and  in  determining 
the  question  of  legislative  power 
the  courts  are  precluded  from  oon- 
sidering  that  question.  Id. 

25.  The  act  of  1865  (Chap.  458,  Laws 
of  1865),  providing,  where  prop- 
erty has  been  omitted  in  an  aaeess- 
ment-roU,  for  its  assessment  and 
taxation  for  the  omitted  year,  in  the 
year  next  succeeding,  is  to  be  coo^ 
siraed  in  connection  with  the  gen- 
eral system  of  taxation  of  which  it 
forms  a  part,  and  so  is  not  subject 
to  the  constitutional  objection  that 
it  does  not  provide  for  notice  or  a 
hearing.  .People,  ex  rel,  v.  B'd  of 
Aeeeeeon.  430 


COKSTRUCTTON. 

1.  Where,  upon  examination  of  a 
will,  taken  as  a  whole,  the  inten- 
tion of  the  testator  appeara  clear, 
but  its  plain  and  definite  purposes 
are  endangered  by  inapt  or  in- 
accurate modes  of  expression,  the 
court  may,  and  it  is  its  dutv  to,  sub^ 
ordinate  the  language  to  tne  inten- 
tion ;  it  may  reject  words  and  limi- 
tations, supply  or  transpose  them 
to  get  at  the  correct  meaning. 
PhiUips  V.  Daviee.  1§9 

2.  Where  a  will  is  capable  of  two  in- 
terpretotions  that  one  should   be 


adopted  which  prefers  those  of  the 
blood  of  the  testatqr  to  strangers. 
Wood  V.  Miteham.  375 


C0NTEM1>T. 

1.  A  warmnt  issued  by  a  district 
attorney,  tas  anthorized  by  the 
statute  (Chap.  888,  Laws  of  1847). 
for  the  arrest  of  the  relator,  stated 
that  he  stood  indicted  "  for  con- 
tempt." On  habeae  eorpue,  issued 
on  the  petition  of  the  relator,  held, 
that  this  was  a  sufficient  specifica- 
tion  of  the  offense;  that  as  the 
statement  was  of  a  contempt  which 
has  already  served  as  a  basis  of  an 
indictment,  it  necessarily  implied 
a  willful  contempt,  of  a  character 
constituting  a  misdemeanor.  Peo- 
ple, ex  rel.  v.  Me<id.  415 

2.  Also  Add,  that  as  the  indictment 
was  found  prior  to  the  enactment 
of  the  Code  of  Criminal  Procedure 
the  provisions  therein  (^§  301,  302) 
as  to  the  form  of  l)ench  warrants 
did  not  apply  (§  902),  not  was  it  a 
case  of  a  commitment  for  contempt 
specified  in  the  provision  of  the 
Revised  Statutes  (2  R.  S.  567,  §  40) 
in  relation  to  kabeae  corpus.        Id, 

8.  Also  Tield,  that  it  was  not  essential 
to  the  validity  of  the  indictment 
that  the  accused  should  first  have 
been  adjudged  guilty  of  contempt 
by  the  court  whose  process  he 
disobeyed.  2d, 

4.  The  relator  was  served  with  a 
subpoena,  requiring  him  to  appear 
before  the  Court  of  Oyer  and  Ter- 
miner in  the  county  of  Albany. 
He  was  called,  and  omitted  to  ap- 
pear. Held,  that  he  was  properly 
indicted  for  contempt  in  that 
county ;  that  the  offense  was  there 
committed.  Id, 

5.  The  indictment  was  found  by  the 
Court  of  Sessions  of  Albany  county ; 
the  application  for  the-  writ  of 
habeas  corpus  was  made  to  a  justice 
of  the  Supreme  Court  in  New 
York.  At  the  time  of  the  hearing 
thereon  the  Court  of  Oyer  and 
Terminer  in  and  for  Albany  county- 
was  in  session.  Held^  that  the 
Oyer  and  Terminer  had  authorit7 
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to  try   the  prisoaer  (2  R.  S.  1^, 

t>^  29,  80),  and  bo  that  the  justice 
ad  DO  authority  to  let  the  prisoner 
to  bail.     (3  K.  S.  728,  §§  56,  67.) 

id. 


CONTRACTS. 

1.  Where  the  trusteeB  of  an  incorpo- 
rated village  organize  into  a  board 
of  water  commissioners  for  tlie 
purposes  and  as  prescribed  by  the 
act  of  1875  (Chap.  181,  Laws  of 
1875),  and  as  such  enter  into  a  con- 
tract for  erecting  water-works  for 
the  village,  they  act  simply  as 
agents  for,  and  the  contract  is 
binding  upon  it,  and  an  action  is 
maintainable  against  it  thereon. 
Fleming  v.  ViUage  of  ti.  B,       368 

2.  It  is  immaterial  whether  the  con- 
tract is  made  iu  the  name  of  the 
village,  or  in  the  names  of  the 
trustees  as  water  commissioners, 
or  as  a  board.  Id. 

3.  .Said  statute  confers  upon  such 
water  commissioners  general  power 
to  contract,  and  the  entire  control  of 
the  work  for  procuring  a  water  sup- 
ply ;  and  where  a  contract  has  been 
regularly  let  as  prescribed,  if  in 
th«  flubslrtntial  performance  thereof 
sii>rht  variations  or  changes  are 
necessary  they  may  be  made  by 
their  direction  witliout  a  new  let- 
ting, and  for  the  extra  expense  the 


village  is  liable. 


Id. 


4.  The  rule  excluding  evidence  of 
parol  negotiations  and  undertak- 
ings, when  offered  to  contradict  or 
sabstantially  vary  the  legal  im- 
port of.  a  written  agreement,  does 
not  prevent  a  party  to  the  agree- 
ment, in  an  action  between  the 
parties  thereto,  from  proving,  by 
way  of  defense,  the  existence  of 
an  oral  agreement  made  in  con- 
nection with  the  written  instru- 
ment, where  the  circumstances 
would  make  the  use  of  the  latter, 
for  any  purposes  inconsistent  with 
the  oral  agreement,  dishonest  or 
fraudulent.     JuiUiard  v.  CJiaffee. 
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5.  As  also  the  consideration  of  an 
agreement  Is  open  to  inquiry,  a 
party  may  show  that  the   design 
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and  object  of  the  written  agreor 
ment  were  different  from  what  its 
language,  if  alone  considered, 
would  indicate.  Id. 

6.  He  may  also  show  that  the  writ- 
ten instrument  was  executed  in 
part  performance  only  of  an  entire 
oral  agreement,  or  tliat  the  obliga- 
tion of  the  instrament  has  been 
discharged  by  the  execution  of  a 
parol  agreement  collateral  thereto. 

Id. 


W^ten  party  cannot  avail  ?Um^ 

self  of  objection  OuU  contract  ia 
agai?ist  ptthlic  policy. 

See  JuUUard  v.  Chaffee.  629 

See  Ante-Nuptial  Aorsembkt. 


CONTRIBUTORT  NEGLIGENCE. 
See  Neoliobncb. 
CORPORATIONS. 

1.  The  statement  in  the  act  (Chap. 
542,  Laws  of  1880,  as  amended  by 
chap.  361.  Laws  of  1881)  providing 
for  the  taxation  of  certain  corpora- 
tions and  associations,  that  the 
taxes  imposed  thereby  "shall  be 
applicable  to  the  payment  of  the 
ordinary  and  current  expenses  of 
the  State,"  is  a  sufficient  com- 
pliance with  the  requirement  of 
the  State  Constitution  (Art.  3,  §  20) 
that  every  law  imposing  a  tax 
*•  shall  distinctly  state  *  ♦  * 
the  object  to  which  it  is  to  be  ap- 
plied."   People  V.  Home  Ins.  Co. 

328 

2.  The  taxes  upon  corporations,  im- 
posed by  said  act,  are  taxes  upon 
franchises,  not  upon  property,  and 
the  fact  that  dividends,  a  portion 
of  which  is  derived  from  securities 
exempt  from  taxation,  furnish  the 
basis  for  computing  the  amount  of 
the  tax,  does  not  invalidate  it.    Id. 

3.  In  taxing  corporations  under  the 
act  the  State  authorities  are  not 
required  to  deduct  the  amount  of 
stock  which  the  corporation  holds 
in  United  States  bonds  from  the 
total  amount  of  its  capital  stock 
and  to  compute  the  tax  only  upon 
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dividezKls    derived    from    the   re- 
mainder.  Id. 

4.  It  teems  tbat  the  corpora tioos 
affected  by  said  act  are  not  thereby 
subjected  to  unequal  or  double 
taxation.  Id, 

5.  The  authorities  showing  the  dis- 
tinction between  franchise  and 
property  taxes  collated.  Id, 

6.  Under  the  act  of  1S80  (Chap.  542, 
Laws  of  1880),  providing  for  '*  rais- 
ing taxes  for  the  use  of  the  State 
upon  certain  corporations^"  etc., 
the  first  report  required  to  be  made 
by  the  officers  of  the  corporation 
included  in  the  act  was  to  be  made 
in  November,  1880,  and  the  first 
tax  paid  in  January,  1881 :  and  this, 
although  at  the  latter  date  the  cor- 
poration had  not  been  In  existence 
for  a  year.  People  v.  S.  V,  Hy. 
Gold  Go.  383 

7.  The  acts  providing  for  the  taxation 
of  the  franchises  of  certain  corpora- 
tions and  associations  (Chap.  542, 
Laws  of  1880,  as  amended  by  chap. 
861,  Laws  of  1881)  are  prospective 
in  their  character;  the  tax  thereby 
imposed  is  not  for  the  past,  but  for 
the  future  enjoyment  of  the  fran- 
chises, and  the  amount  of  the  divi- 
dends made  or  declared  during  the 
year  are  made  simply  the  meas- 
ure of  the  annual  value  of  the 
franchises.  Ptople  v.  Albany  Intt. 
Co.  458 

8.  Defendant,  a  corporation,  taxable 
under  said  act,  and  having  a  capi- 
tal of  $200,000,  in  January,  ISbl, 
declared  a  dividend  of  six  and  one- 
fourth  per  cent  from  the  earnings 
and  profits  of  the  company  for  the 
current  year.  In  February,  1880, 
having  on  hand  a  large  Kurplua 
fund, all  of  which  had  been  earned 
and  acquired  before  January  1, 
1880,  and  in  contemplation  of  the 
expiration  of  its  charter,  which 
would  take  place  in  June,  1880,  it 
was  resolved  by  the  company  that 
$100,000  should  be  taken  from 
such    surplus    and    paid    to    and 

-  divided  among  its  stockholders, 
and  it  was  at  the  same  time  re- 
solved  that  the  charter  should  be 
extended.    Upon  a  case  submitted 


under  the  Code  of  Civil  Procedure 
(^  1279),  held,  that  this  diviatoo. 
even  if  a  dividend  within  the  let- 
ter, was  not  such  within  the  mean- 
ing or  for  the  purposes  of  the  act; 
that  the  accumulation  of  earnings 
was  no  measure  of  the  value  of 
the  enjoyment  of  the  franchises 
during  the  year  1880  or  1881,  and 
was  not  within  the  contemplation 
of  the  framers  of  the  act ;  and  that 
the  cr>rporation  was  not  liable  to 
taxation  thereon.  Id, 

0.  It  teems  that  should  a  corporation, 
for  the  purpose  of  evading  taxation 
under  the  act,  divide  six  per  cent 
or  more,  but  less  than  its  actual 
earnings  in  any  one  year  after  the 
passage  of  said  act,  and  thus  create 
a  surplus,  the  division  of  such  sur- 
plus in  a  subsequent  year  may  be 
treated  as  a  dividend  within  the 
act.  Id. 

10.  The  defendant  was  incorporated 
for  the  purpose,  as  expressed  in 
its  charter  (Chap.  170,  Laws  of 
1843),  "of  cuusiructiiig,  using  and 
providing  one  or  more  dry -docks  or 
wet-docks  or  other  conveniences 
and  structures  for  building,  raising, 
repairing  or  coppering  vessels  and 
steamers  of  every  description." 
In  an  action  to  recover  taxes  aU 
leged  to  be  due  for  the  year  1881, 
under  the  act  of  1880  (Chap.  542, 
Laws  of  1880),  held,  that  defend- 
ant was  not  * 'a  manufacturing  cor- 
poration" within  the  meaning  of 
the  clause  in  Haid  act  (§  3)  which 
exempts  such  cor|)orations  from  its 
provisions  ;  and  tliat  it  was  liable 
to  taxation  under  the  act.  PeopU 
V.  N.  7,  F.  Dry  Dock  Co.  487 

See  Benevolent,  etc..  Associa- 
tions. 

FoKEiGN  Corporations 

Insurance  (Fire). 

Insurance  (Life). 

Manuf.\cturing  Corpora- 
tions. 

Municipal  Corporations. 

Railroad  Corporations. 

Religious  Corporations. 


COSTa 
1.  During  the  pendency  of  an  action 
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against  an  executor  fot  Inisappro- 
priation  of  moneys  belouf^iug  to 
the  estate,  he  died  and  his  executor 
was  substituted  as  party  defend- 
ant. Judgment  was  recovered, 
which  the  d«<fendant  was  directed 
to  pay  out  of  the  estate ;  costs  were 
also  given,  which  were  directed  to 
be  paid  in  like  manner.  The  real 
estate  of  the  deceased  executor 
was  sold  by  order  of  the  surrogate. 
Held,  that  the  surrogate  properly 
disallowed  the  costs,  as  a  claim, 
payable  out  of  the  proceeds  of 
sale.  (Code  of  Civil  Procedure, 
§§  2756,  2757.)  In  re  Estate  of 
Fox,  93 

2.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  8271)  giving 
to  the  court  discretionary  power  to 
require  the  plaintiff  in  an  action 
brought  by  or  against  an  executor, 
administrator,  etc.,  in  his  repre- 
sentative capacity,  to  give  security 
for  costs,  the  court  has  power  to 
require  such  security  of  one  bring- 
ing suit  in  such  capacity,  although 
there  is  no  evidence  of  mismanage- 
ment or  bad  faith,  and  aside  from 
the  question  of  his  personal  liabil- 
ity  for  costs  as  prescribed  by  the 
Code  (55  3246).  Tolman  v.  Si/r.,  B. 
cfc  N.  T.  R,  B.  Co.  868 

3.  Where  a  plaintiff  is  entitled  to 
costs,  under  the  Code  of  Civil  Pro- 
cedure ^§3228),  upon  entry  of  judg- 
ment iu  his  favor,  and  such  judg- 
ment is  reversed  and  new  trial 
granted  by  the  General  Term 
*'  with  costs  to  appellant  to  abide 
the  event,"  but  is  affirmed  on  ap- 
peal by  plaintiff  to  this  court,  he 
is  entitled,  of  course,  to  the  costs 
of  the  appeals  to  the  General  Term 
snd  to  this  court.  (Code,  g  3238.) 
Murtha  V.  Gurley,  359 

4.  The  provision  of  the  Code  of  Civil 
Procedure  ($^  3253),  in  reference  to 
extra  allowances  of  costs,  simply 
authorizes  such  an  allowance  in 
an  action  wherein  rij^hts  of  prop- 
erty are  involved  and  a  pecuniary 
value  may  be  predicated  of  the 
subject-matter ;  the  importance  of 
a  litigation  in  any  other  than  its 
pecuniary  aspect  affords  no  basis 
for  the  allowance,  and  when  no 
money  judgment  is  asked  or  ren- 


dered and  the  *'  subject-matter  in- 
volved "  is  not  capable  of  a  money 
value,  or  the  value  is  not  shown, 
the  allowance  is  not  authorized. 
Conauffhty  v.  SarcUoga  Co.  B*k.  401 

5.  The  term  '*  subject-matter  in- 
volved" refers  simply  to  property 
or  other  valuable  thing,  the  pos- 
session, ownership  or  title  to  which 
is  to  be  determined  bv  the  action, 
it  does  not  include  other  property 
although  it  may  be  directly  or  re- 
motely affected  by  the  result.     Id, 

6.  Within  the  limitations  fixed  by 
said  provision  the  power  of  the 
court  below  to  make  allowances  is 
not  subject  to  review  here  ;  but 
the  question  whether  an  allowance 
exceeds  those  limitations  is  one  of 
law,  proper  to  be  considered  by 
this  court.  Id. 

7.  In  an  action,  therefore,  brought 
to  restrain  a  corporation  from  the 
exercise  of  its  corporate  franchises, 
Jield^  that  the  subject-matter  in- 
volved was  simply  the  corporate 
franchises,  not  its  capital  and 
moneyed  assets  ;  that  in  the  ab- 
sence of  any  evidence  as  to  the 
money  value  of  those  franchises, 
an  extra  allowance  was  improper, 
and  that  an  order  allowing  it  was 
reviewable  here.  Id, 

8.  Under  the  Code  of  Civil  Proced- 
ure (§  709),  in  an  action  in  the 
Supreme  Court,  triable  and  tried 
in  the  first  judicial  district,  an  ap- 
plication for  an  extra  allowance  of 
costs  must  be  made  in  that  district, 
although  the  justice  before  whom 
the  cause  is  tried  resides  in  another 
district.    Hun  v.  BaUer.  651 

9.  The  rule  of  the  Supreme  Court 
(44),' requiring  such  an  application 
to  be  made  to  the  court  before 
which  the  trial  is  had  or  the  judg- 
ment rendered  does  not  authorize 
it  to  be  mud )  out  of  the  district.  Id, 


COUNTERCLAIM. 

In  action  by  executors  to  fore- 

close  mortgage  purchased  by  them  after 
death  of  testator,  evidence  of  receipt 
of  money  by  him  ffon^  n^or^agoTy  ia 
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inadmimble;  it  does  not  operate  cut 
payment,  and  is  not  available  as  a 
eounter-rlaim. 

See  Carter  V.  Ifolahan.'  498 


COUNTY  TREASURER. 

1.  The  imposition  by  the  board  of 
supervisors  of  a  County  upon  the 
couDty  treasurer,  ddring  his  term 
of  office,  of  the  dtHy  of  raising, 
keeping  and  disbursing  large  sums 
of  money,  in  addition  to  the  usual 
and  ordinary  duties  oi  his  office, 
for  instance  the  raising  and  dis- 
bursing money,  during  ly  war,  for 
bounty  purposes,  does  not  dis- 
charge the  sureties  upon  his  bond 
from  all  liability.  Bd.  *^up'rs  v. 
Clark.  891 

2.  Conceding  no  liability  hs  im- 
posed upon  them  on  account  of 
sucli  increased  duties,  tlieir  obliga- 
tions having  reference  to  the  usual 
and  ordinary  duties  of  the  treas- 
urer remain  unaffected.  Id, 

8.  In  an  action  upon  a  county  treas- 
urer's bond,  the  defendants  are 
properly  chargeable  wiili  interest 
upon  an  amount  which  it  appears 
it  wastheduty  of  that  officer  to  pay, 
but  which  he  failed  to  pay  over  at 
the  expiration  of  his  term  of  office, 
to  his  successor.  Id. 


COURTS. 

/S^  Court  op  Appeals. 
Surbooate's  Court. 

COURT  OF  APPEALS. 

1.  Thi  complaint  herein  Pet  forth  a 
demand  for  $398.71  ;  the  answer 
denied  liability  and  set  •  up  a 
counter-claim  for  $801.29.  The 
t^ial  court  found  witli  defendant 
and  gave  judgment  against  plaint- 
iflf  for  the  counter-claim.  The 
General  Term  reversed  the  judg- 
meot.  Ileld,  that  the  amount  of 
the  two  claims  constituted  *'the 
matter  in  controversy,"  within  the 
meaning  of  the  Code  of  Civil  Pro- 
cedure  (^  191,  subd.  8),  and  that 
this  court  had  jurisdiction  on  ap- 
peal,    Crawford  Y,  WeH  Side  B'k. 
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2.  A  preference  on  the  calendar  of 
this  court  of  an  action  for  dower, 
authorized  by  the  Code  of  Civil 
Procedure  (§  791,  subd.  6),  can  be 
claimed  only  when  the  proof  re- 
quired, t.  e.,  that  plaintiff  *'  han  no 
sufficient  means  of  support  aside 
from  the  estate  in  controversy," 
was  made  and  an  order  allowing- 
tlie  preference  obtained  as  required 
(S  798),  Ijefore  the  notice  of  arga- 
ment  was  served.  Bartlett  v. 
MusUfier,  04G 

8.  Where  in  an  actfon  in  which  the 
people  were  parties,  and  appeared 
by  the  attorney-general,  the  latter 
did  not,  at  the  time  of  serving 
notice  nf  argument,  give  notice  of 
a  particular  day  in  the  term  on 
which  he  would  move  it,  as  pre- 
scribed by  tlie  provision  of  the 
Code  of  Civil  Procedure  (§  791, 
subd.  1)  to  entitle  the  causae  to  a 
preference,  but  served  with  tlie 
notice  of  argument  notice  of  mo- 
tion  that  the  cause  be  pet  down  for 
a  day  named,  wliich  motion  failed 
because  tlie  court  adjourned  before 
the  day  specified  for  making  it. 
Held,  that  tlie  action  was  not  enti- 
tled to  a  preference.  People,  ex  rel. 
V.  Kinney,  647 

See  Appeals. 


CRIMINAL  TRIAL. 

1.  Upon  the  trial  of  an  indictment 
for  murder,  evidence  was  received 
on  the  part  of  the  prosecution, 
under  objection  and  exception,  to 
the  effect,  that  upon  tlie  coroner's 
inquest  a  witness  testified  that 
shortly  after  the  murder  a  stranger 
called  at  her  house  and  asked  the 
way  to  Sandy  Hill  and  also  for  a 
drink  of  water ;  that  the  prisoner 
and  a  number  of  others  were 
placed  around  a  room  and  the  wit- 
ness pointed  out  the  prisoner  as 
the  one  wiio  so  called  ;  also,  that  a 
number  of  persons,  including  the 
prisoner,  passed  behind  her,  each 
one  repeating  thq  question  asked 
her  by  the  stranger,  and  that  she 
identified  the  prisoner  by  his  voice, 
and  that  the  prisoner  on  that  occa- 
sion did  not  deny  that  he  was  such 
stranger.     Held,  that  the  examina- 
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lion  before  the  coroner  was  of  a 
jadicial  character ;  that  the  ezperi- 
mentei  so  made  were  part  of  the 
procet' dinga ;  that  the  prisoner  was 
not  bound  to  speak,  and  his  silence 
could  not  be  regarded  as  an  evi- 
dence of  guilt ;  and  therefore  that 
the  evidence  was  improperly  re- 
ceived.   People  y.WiOeU.  29 

2.  Upon  the  trial  of  an  indictment 
for  murder,  a  juror,  challenged  by 
the  prisoner  for  principal  cause, 
testified,  in  substance,  that  he  had 
read  and  talked  about  tlie  case, 
and  had  formed  an  opinion  as  to 
the  guilt  or  innocence  of  the  pris- 
oner, but  that  such  opinion  would 
not,  as  he  believed,  influence  his 
verdict,  and  that  he  could  render 
an  impartial  verdict.  Held,  that 
the  cuallenge  was  properly  over- 
ruled. (Code  of  Criminal  Pro- 
cedure, §  376.)    People  v.  Cornetti. 

85 

8.  It  appeared  tliat  the  prisoner  and 
C,  the  deceased,  were  at  the  time 
of  the  homicide  convicts  confined 
in  a  State  prison  On  the  morn- 
ing of  tlie  homicide  another  con- 
vict, after  sharpening  a  case-knife 
laid  it  down  and  went  to  another 
part  of  tbe  room  ;  on  ills  return  he 
found  the  knife  had  been  taken 
away.  The  prisoner  was  near 
where  the  knife  was  left  and  in  a 
position  where  lie  could  have  seen 
it.     A  few  moments  thereafter  the 

{)rlsoner  approached  C.  and  stabbed 
lim  witli  a  knife,  which  was  identi- 
fied as  the  one  so  sharpened.  C. 
died  in  a  few  minutes.  The  wit- 
nesses for  the  prosecution  testified 
that  no  words  passed  between  C. 
and  the  prisoner,  and  there  was  no 
assault  or  provocation  by  the 
former.  Held,  that  the  prisoner 
was  properly  convicted  of  murder 
in  the  first  degree.  Id, 

4.  An  indictment  for  false  pretenses 
averred  in  substance,  that  the  ac- 
cused having  contracted  to  sell  to 
B.,  the  complainant,  certain  prem- 
ises, fraudulently  exhibited  to  B., 
who  was  illiterate  and  unable  to 
read,  a  deed  which  he  falsely  rep- 
resented to  be  a  deed  of  the  prem 
iaes,  when  in  fact  the  description 
covered  other  premises,  etc.  What 


purported  to  be  a  copy  of  the  deed 
was  set  forth  in  the  indictment. 
The  deed  offered  in  evidence  on 
trial  showed  that  in  the  copy  in 
the  indictment  the  easterly  and 
westerly  boundary  lines  were 
omitted.  The  copy,  however, 
showed  inferentially  the  length  of 
these  two  lines.  Held^  that  the 
variance  was  not  material.  Weh- 
titer  V.  People.  423 

5.  The  indictment  did  not  allege  that 
the  deed  was  under  seal.  It  was 
so  stated,  however,  in  the  attesting 
clause,  a  copy  of  which  was  set 
forth.  Held,  this,  with  the  aver- 
ment that  the  instrument  was  a 
deed,  amounted  to  a  substantial 
averment  that  it  was   under  seal. 

u: 

6.  Where  such  an  indictment  sets 
forth  various  pretenses  alleged  to 
be  false,  if  one  or  more  are  proved 
to  be  false,  and  are  sufficient  per  se 
to  constitute  the  offense,  a  convic- 
tion is  proper,  notwithstanding 
the  failure  of  the  prosecution  to 
prove  the  other  alleged  pretenses 
to  be  false.  Id, 

7.  In  the  absence  of  exceptions  on  a 
criminal  trial  this  court  has  no 
power  to  review  the  case  upon  the 
facts.    People  v .  Hovey.  654 

8.  The  provision  of  the  Code  of 
Criminal  Procedure  (§  527),  as 
amended  in  1882  (Chap.  860,  Laws 
of  1882),  providing  that  **  the  ap- 
pellate court  may  order  a  new  trial 
if  it  be  satisfied  that  the  verdict 
against  the  prisoner  was  against 
the  weight  of  evidence  or  against 
law,  or  that  justice  required  a  new 
trial  whether  any  exceptions  shall 
have  been  taken  or  not,"  applies 
only  to  appeals  to  the  Supreme 
Court.  Id. 

9.  An  exception  to  a  charge  taken 
after  a  criminal  trial  has  termin- 
ated does  not  present  any  question 
for  the  consideration  of  an  appel- 
late court.  Jd, 

10.  Where,  therefore,  after  a  criminal 
trial,  and  when  the  prisoner  was 
before  the  court  for  sentence,  his 
counsel  moved  for  a  new  trial  for 
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an  alleged  error  in  the  charge,  and 
upon  denial  of  the  motion  took  an 
exception,  held^  that  no  question 
was  thereby  presented  here  for  re- 
view. Id. 

11.  It  seems  that  where,  apon  such  a 
trial,  upon  objection  of  the  pris- 
oner, his  wife,  who  was  an  eye- 
witness to  the  transaction  in  ques- 
tion, is  excluded  as  a  witness,  the 
jury  has  a  right  to  infer  that  her 
evidence  would  not  have  been 
favorable  to  him,  am^  a  submission 
of  that  •  question  to  them  is  not 
error.  Id. 

13.  Where,  to  an  indictment  for  mur- 
der, the  defendant  pleaded  *'guilty 
to  manslaughter  in  the  first  de- 
gree," ?ield^  that  an  acceptance  of 
the  plea  and  a  judgment  thereon 
was  proper  ;  that  it  was  not  neces- 
sary to  aver  in  the  indictment  tlie 
facts  which,  if  proven,  would  con- 
stitute the  lesser  crime.  People  v. 
McDonneU.  657 

It  is  not  necessary  on  trial  of 

indictment  for  grand  larceny  in  steal- 
ing a  pocket  book ,  Xo  call  as  witness  the 
person  from  whom  it  was  stolen  ;  Viat 
defendant  took  it  against  the  will  and 
consent  of  said  person  m^y  he  shown 
by  other  evidence. 

See  People  v.  Wiggins.  {Mem.)  657 

DAMAGES. 

1.  Under  the  statute  (Chap.  450,  Laws 
of  1847,  as  amended  by  chap.  256, 
Laws  of  1849)  authorizing  an  action 
to  recover  damages  for  death  caused 
by  negligence,  the  pecuniary  loss 
which  a  party  named  in  the  statute 
is  entitled  to  recover  may  consist  of 
special  damages,  i.  e.,  of  actual 
definite  losB,and  also  of  prospective 

feneral  damages.      Hougludrk   v. 
West.,  etc.,  D.  & H.  G.  Go.     219 

2.  The  special  damages  being  capa- 
ble of  proof  and  of  measurement 
with  approximate  accuracy,  to  en- 
title  plaintiff  thereto, evidence  must 
be  given  not  only  that  the  damages 
were  sustained,  but  also  showing; 
their  character  and  amount.        Id. 

8.  As  the  prospective  damages  are  in- 
capable of  accurate  estimate,  the 


amount  within  the  limit  fixed  by 
the  statute  is  for  the  determina- 
tion of  the  jury.  Id. 

4.  Such  facts,  however,  as  are 
naturally  capable  of  proof,  and 
which  will  give  a  basis  for  the 
judgment  of  the  jury,  i.  e.,  the  age 
and  sex,  the  general  health  and 
intelligence  of  the  person  killed, 
the  situation  and  condition  of  the 
survivors  and  their  relation  to  the 
deceased  should  be  proved.        Id. 

5.  The  General  Term  has  power  and 
it  is  its  duty  to  review  tne  verdict 
in  such  an  action  and  to  set  it  aside 
if  it  appears  excessive,  or  the  re- 
sult of  sympathy  and  prejudice.  Id, 


DEATH. 

1 .  Under  the  statute  (Cliap.  450,  Laws 
of  1847,  as  amended  by  chap.  256. 
Laws  of  1849)  authorizing  an  action 
to  recover  damages  for  death  caused 
by  negligence,  the  pecuniary  loss 
which  a  party  named  in  the  statute 
is  entitled  to  recover  may  consist 
of  special  damages,  i.  e.,ot  actual 
definite  loss,  and  also  of  prospective 
general  damages.  Hotighkirk  v. 
Prest.,  etc.,  D.  &  H.  0.  Co.        219 

2.  The  special  damages  being  capa- 
ble of  proof  and  of  measurement 
with  approximate  accuracy,  to  en- 
title plaintiff  thereto,  evidence  m  ust 
be  given  not  only  that  the  damages 
were  sustained,  but  also  showing 
their  character  and  amount.       Id. 

8.  As  the  prospective  damages  are 
incapable  of  accurate  estimate,  the 
amount  within  the  limit  fixed  bj 
the  statute  is  for  the  determina- 
tion of  the  jury.  Id. 

4.  Such  facts,  however,  as  are 
naturally  capa'ble  of  proof,  and 
which  will  give  a  basis  for  the 
judgment  of  the  jury.  i.  e.,  the  age 
and  sex.  the  general  health  aud 
intelligence  of  the  person  killed, 
tlie  situation  and  condition  of  the 
survivors  and  their  relation  to  the 
deceased  should  be  proved.        Id. 

5.  Tlie  General  Term  has  power  and 
it  is  its  duty  to  review  the  verdict 
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in  sach  an  action  and  to  Bet  it  aside 
if  it  appears  excessive,  or  the  re* 
salt  of  sympathy  and  prejudice.  Id. 


DEBTOR  AND  CREDITOR. 

1.  The  primary  relation  of  a  de- 
positor in  a  savings  bank  to  the  cor- 
poration is  that  of  creditor.  People 
V.  Jf.  <fc  T.  Si>ffs,  Intt*n.  7 

2.  Upon  insolvency  of  the  corpora- 
tion, the  depositors  stand  as  other 
creditors  having  no  greater,  but 
equal  rights  to  be  paid  ratably  out 
of  the  insolvent  estate.  Id. 

3.  Accordingly  Iield,  where  a  creditor 
of  a  savings  bank  obtained  a  judg- 
ment against  a  receiver  thereof  in 
an  action  brought  against  the  bank 
before  the  appointment  of  the  re- 
ceiver, in  which  action  the  receiver 
was  substituted  as  defendant,  that 
the  plaintiff  was  not  entitled  to  a 
preference  over  dt'positors  in  the 
payment  of  his  judgment.  Id. 

4.  During  the  pendency  of  an  action 
against  an  executor  for  misappro- 
priation of  moneys  belonging  to 
the  estate,  he  died  and  his  execu- 
tor was  substituted  as  party  de- 
fendant. J  udgment  was  recovered, 
which  the  defendant  was  directed 
to  pay  out  of  the  estate ;  costs 
were  also  given,  which  vretG  di- 
rected to  be  paid  in  like  manner. 
The  real  estate  of  the  deceased 
executor  was  sold  by  order  of  the 
surrogate.  Held,  that  in  the  dis- 
tribution of  the  proceeds  said  judg- 
ment creditor  was  not  entitled  to  a 
preference  for  the  damages  recov 
ered  over  the  other  creditors  of  the 
decedent,  but  was  entitled  to  share 
pro  rata  ;  and  that  the  surrogate 
properly  disallowed  the  costs,  as  a 
claim,  payable  out  of  such  pro- 
ceeds. (Code  of  Civil  Procedure, 
§§  2756,  2757.)    In  re  Fox.         93 

5.  The  mere  fact  that  an  assignment 
of  property  by  a  debtor  was  volun- 
tary and  without  consideration  is 
not  sufficient  to  require  a  finding 
that  it  was  fraudulent  against  cred- 
itors. Genesee  River  Nat,  B^k  v. 
Mead.  637 


RigJU  of  insolvent  debtor  to  give 

preference. 

JSee  JuiUiard  v.  Chaffee.  (529 


DEFENSE. 

1.  It  is  no  defense  to  an  action 
brought  by  an  executor  as  such, 
to  recover  assets  of  the  estate  in 
the  hands  of  defendant,  or  for  the 
conversion  thereof,  that  plaintiff  in 
his  individual  capacity  acted  in 
collusion  with  the  defendant  in 
despoiling  the  estate.  Wetmore  v. 
Fwter.  76 

2.  In  an  action  brought  under  the 
provision  of  the  act  of  1818  (§  184, 
chap.  86,  Laws  of  1813),  authorizing 
a  person  entitled  to  an  award  of 
the  commissioners  of  estimate  and 
assessment  in  the  city  of  New 
York  to  bring  an  action  against 
any  other  person  to  whom  the 
same  has  been  paid  to  recover  the 
same,  it  Is  no  defense  that  the 
award  was  excessive  or  inequitable, 
or  that  plaintiff  was  entitled  to 
only  nominal  damages  while  the 
commissioners  awarded  substantial 
damages.  The  award,  as  to  this, 
is  "final  and  conclusive"  (§178). 
and  it  is  sufficient  for  the  plaintiff 
to  show  that  the  award  was  made 
for  lands  owned  by  him  and  so  that 
he  was  entitled  to  it.  De  Peyster 
V.  Mali.  262 

3.  The  provision  of  the  Revised 
Statutes  (2R.  S.  691,  §  5)  making 
it  a  misdemeanor  to  accept  a  con- 
veyance of  lands,  which,  to  the 
knowledge  of  the  grantee,  are  at 
the  time  held  adversely,  and  the 
title  to  which  is  in  litigation,  does 
not  affect  the  previous  title  of  the 
grantor  in  a  deed  executed  in  viola- 
tion thereof,  and  the  conveyance  is 
no  defense  to  an  action  of  ejectment 
brought  by  him.  Chainberlain  v. 
Taylor.  848 


Irregularity  in  letters  ofadmin^ 

titration  cannot  be  availed  of  collater- 
ally i/i  R^iit  hrovglit  hi/  administrator. 

Se^  MaHin  v.  D.  D.  E.  B.  <S:  B.  R. 
R.  Co.  70 
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DEFINITIONS. 

1.  Defendants,  as  executors  and 
trustees,  were  required  by  the 
will  to  invest  in  bonds  and  mort- 
gages *  *  on  unincumbered  real 
estate."  At  the  time  of  a  loan 
upon  bond  and  mortgage  there  was 
an  unpaid  tax  upon  the  land. 
Held,  that  this  was  not  a  violation 
of  the  provision  ;  that  the  tax  was 
not  an  incumbrance  within  the 
meaning  of  the  provision.  Orabb 
V.  Young.  56 

2.  The  term  '*  subject-matter  in- 
volved" in  the  provision  of  the 
Code  of  Civil  Procedure  (§  3263). 
in  reference  to  extra  allowances 
of  costs,  refers  simply  to  property 
or  other  valuable  thing,  the  pos- 
session, ownership  or  title  to  which 
is  to  be  determined  by  the  action, 
it  does  not  include  other  property 
although  it  may  be  directly  or  re- 
motely affected  by  the  result. 
Conaughty  v.  Saratoga  Co.  Bank. 

401 

Wlien  irords    ' '  expiration   of 

tJie  term,**  in  lease  relate  not  to  the 
determination  of  tlie  estate^  hut  to  the 
time  spedfiedfor  t?ie  lease  to  run. 

See  Finkelmeier  v.  Bates.  173 

WTiat  is  included  in  the  term 

**  ready  money  "  as  used  in  wills. 
See  Smith  v.  Burch.  228 


DEMURRER 

See  PLEADiNa. 


DESCENT. 

The  wife  of  M.,  a  resident  of  this 
State,  procured  a  divorce  from  him 
on  account  of  his  adultery;  the 
judgment  forbade  him  from  mar- 
rying again.  He  thereafter  went 
into  the  State  of  New  Jersey,  and 
there  married  during  the  life  of 
his  first  wife,  returning  with  his 
second  wife  to  this  State,  and  con- 
tinuing to  reside  here.  The  stat- 
ute law  of  New  Jersey  declares 
that  "  all  marriages,  where  either 
of  the  parties  shall  have  a  former 
husband  or  wife    living    at    the 


time  of  such  marriage,  shall  be 
invalid,  *  *  *  and  the  issne 
thereof  shall  be  illegitimate." 
In  an  action  to  test  the  right  of 
plaintiff,  a  son  born  of  the  pecond 
marriage,  to  inherit,  as  the  lawful 
heir  of  M.,  who  died  inieHtate, 
?ieldt  that  at  the  time  of  the  second 
marriage  the  latter  had  no  former 
wife  living  within  the  meaning  of 
said  statute;  that  the  laws  of  this 
State  and  the  provision  of  the 
judgment  prohibiting  marriage 
had  no  effect  in  another  State 
whose  laws  did  not  prohibit  a  sec- 
ond marriage  by  one  divorced ; 
and  that  plaintiff  was  legitimate 
and  so  entitled  to  inherit.  Jfoare  v. 
U^geman.  521 


DEVISE. 

See  Wills. 

DIVORCE. 

1.  For  the  purpose  of  enforcing  the 
statutory  provision  (2  R.  8. 146,  § 
49)  prohibiting  one  who  hss  been 
divorced,  on  account  of  his  or  her 
adultery,  from  marrying  again 
**  until  the  death  of  the  complain- 
ant,'* and  under  the  provision  of 
the  statute  in  reference  to  bigamy 
(2  R.  S.  687,  §  8),  which  declares 
that  *•  every  person  having  a  hus- 
banld  or  wife  living"  who  shall 
marry  again  shall,  except  in  the 
cases  specified,  be  adjudged  guilty 
of  bigamy,  a  person  against  whom 
a  divorce  has  been  obtained  be- 
cause of  adultery  is  regarded  as 
having  a  husband  or  wife  living, 
so  long  as  the  party  obtaining  the 
divorce    lives.     People    v.  Faber. 

145 

2.  The  wife  of  M.,  a  resident  of  this 
State,  procured  a  divorce  from  him 
on  account  of  his  adultery ;  the 
judgment  forbade  him  from  marry- 
ing again.  He  thereafter  went  into 
the  State  of  New  Jersey,  and  there 
married  during  the  life  of  his  first 
wife,  returning  with  his  second 
wife  to  this  State,  and  continuing 
to  reside  here.  The  statute  law  of 
New  Jersey  declares  that  '*  all 
marriages,  where  either  of  the 
parties  shall  have  a  former  hoa- 
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band  or  wife  livlne  at  the  time  of 
each  marriage,  ehall  be  invalid, 
*  *  *  and  the  isBue  thereof 
shall  be  illegitimate/'  In  ^an  ac 
tion  to  test  the  right  of  plaintiff,  a 
son  born  of  the  second  marriage, 
to  inherit,  as  the  lawful  heir  of  M., 
who  died  intestate,  held,  that  at 
the  time  of  the  second  marriage 
the  latter  had  no  former  wife 
living  within  the  meaning  of  said 
statute;  that  the  laws  of  this 
State  and  the  provision  of  the 
judgment  prohibiting  marriage  had 
no  effect,  and  M .  had  a  right  to 
marry  in  another  State  whose  laws 
did  not  prohibit  a  second  marringe 
by  one  divorced;  and  that  plaint- 
iff was  legitimate  and  so  entitled 
to  inherit.    Moore  v.  Hegeman.  521 

8.  After  the  dissolution  of  the  first 
marriage  M.  and  his  first  wife  were 
again  married,  but  in  an  action 
brought  by  lier  it  was  adjudged 
that  the  second  marriage  was  pro- 
hibited by  the  statutes  of  this 
State,  and  was  void  ;  after  the 
entry  of  this  judgment  the  mar- 
riage in  New  Jersey  took  place. 
It  was  urged  here  that  such  re- 
marriage was  valid.  Held,  that 
the  judgment  not  having  been 
reversed,  and  having  l)een  made 
by  a  competent  court  liaving  juris- 
diction of  the  parties  and  the  sub- 
ject-matter, was  conclusive.        Id. 

4.  As  to  whetlier  after  a  judgment  of 
divorce  on  the  ground  of  the 
adultery  of  one  of  the  parties,  and 
the  consequent  prohibition  against 
another  marriage  by  the  guilty 
party,  a  second  marriage  of  the 
parties  in  this  State  will  be  valid, 
qumre.  Id. 

DOWER. 

A  preference  on  the  calendar  of  an 
action  for  dower,  authorized  by  the 
Code  of  Civil  Procedure  (5^  791, 
subd.  6),  can  be  claimed  only  when 
the  proof  required,  i.  e.,  that  plaint- 
iff  **  has  no  sufficient  means  of  sup- 
port aside  from  the  estate  in  con- 
troversy," was  made  and  an  order 
allowing  the  preference  obtained 
as  required  (§  793),  before  the 
notice  of  argument  was  served. 
Bartleit  v.  Musliner.  646 
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— ^  WTien  acceptance  by  widow  of 
provisions  in  will  for  benefit,  does  not 
deprive  her  of  tfie  right  to  claim  dower. 

See  In  re  Fraier,  289 


DRUGS. 
See  Afoth^aribs. 

EASEMENT. 

Nature  of  public  easement  in 

fresl^'Water  navigable'  streams  and 
small  lakes 

See  Sjnith  v.  Citi/  of  H.    ,  463 

EJECTMENT. 

1.  The  provision  of  ,the  Revised 
Statutes  (2  R.  S.  691,  g  5)  making 
it  a  misdemeanor  to  accept  a  con- 
veyance of  lands,  which,  to  the 
knowledge  of  the  grantee,  are  at 
the  time  held  adversely,  and  the 
title  to  which  is  in  litigation,  does 
not  affect  the  previous  title  of 
the  grantor  in  a  deed  executed  in 
violation  thereof,  and  the  convey- 
ance is  no  defense  to  an  action  of 
ejectment  brought  by  him.  GJiam- 
berlain  v.  Taylor,  348 

2.  If  the  deed  be  utterly  void,  the 
grantor  may  recover  as  owner  of 
the  legal  title;  if  void  only  as  to 
the  defendants,  the  action  is  au- 
thorized by  the  Code  of  Civil  Pro- 
cedure (§  1501)  in  the  name  of  the 
grantor  for  the  benefit  of  the 
grantee.  Id, 


ELECTION  (OF  RIGHTS  AND 
REMEDIES). 

1.  A  principal  upon  being  informed 
of  an  unauthorized  act  of  an  agent 
has  a  right  to  elect  whether  he  will 
adopt  it  or  not,  and  so  long  as  the 
condition  of  the  parties  is  un- 
changed, cannot  be  prevented  from 
suck  adoption  by  the  fact  that  the 
other  party  prefers  to  treat  the 
contract  as  invalid.  Andrews  v. 
j^tnaLife  Ins.  Co.  696 

2.  An  election  once  made,  however, 
is  irrevocable.  Id, 

88 
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EMINENT  DOMAIN. 

What  is  sufficient  provision  far 

compensation  for  property  taken  for 
pfiblic  nse  to  meet  requirements  of  Con- 
stitution. 

See  In  re  Church,  1 

Waters  of  fresh-waier  navigable 

streams  and  smaU  lakes,  in  whicJi  th£ 
public  his  an  easement  as  on  a  high- 
way, may  not  he  diverted  for  other 
public  uses,  except  under  rigat  of  emi- 
nent domain,  on  making  compensation 
to  riparian  owners, 

See  Smith  v.  City  of  R  463 

ERROR  (WRIT  OF). 

Upon  a  writ  of  error  no  exception 
lies  to  a  refusal  to  postpone  a 
criminal  trial  because  of  the 
absence  of  witnesses.  Webster  v. 
People,  423 

See  Appeal. 


ESTOPPEL. 

1.  In  an  action  to  recover  back  pre- 
miums paid  upon  certain  policies 
of  life  insurance  issued  by  defend- 
ant, eacU  of  wkicli  when  delivered 
contained  a  provision  that  the 
policy  would  **  be  good  at  any  time, 
after  three  payments,  for  its  equit- 
able value,"  the  complaint,  after 
alleging  (he  issuing  of  the  policies 
and  the  payment  of  more  than 
three  years  premiums,  averred,  in 
substance,  that  plaintiff,  having 
concluded  not  to  continue  to  pay 
premiums,  demanded  of  defendant 
the  equitable  value  of  the  policies, 
and  on  its  refusal  to  allow  the 
same,  commenced  an  action  to  re- 
cover such  equitable  value  ;  that 
thereafter  defendant  notified  plaint- 
iff that  said  provision  was  inserted 
in  the  policies  witliout  its  authority 
or  consent,  and  set  up  such  claim 
in  the  answer.  Wiiereupou  the 
plaintiff  discontinued  the  said  ac- 
tion, and  paid  the  taxable  costs 
thereof.  Ileld,  that  assuming  the 
first  action  was  discontinued  in 
consequence  of  said  averments  in 
the  answer,  defendant  was  not  es- 
topped, as  it  did  not  damage  plaint- 
iff,   because    whether    the    clause 


was  part  of  the  contract  or  not  the 
former  action  could  not  have  been 
sustained  ;  that  the  clause  if  bind- 
iu£  upon  defendant  imposed  no 
obligation  upon  the  company  to 
pay  any  thing  until  plaintiflTs 
death  ;  it  simply  continued  the 
policies  in  force  for  their  equit- 
able value  in  case  no  further  pay- 
ments were  made.  Andrews  v. 
^tna  L.  Ins,  Co,  596 

2.  It  appeared  upon  the  trial  of  this 
action  that  the  notice  referred  to 
was  a  letter  written  to  defend- 
ant's secretary,  which,  while  it  as- 
serted that  the  clause  was  written 
in  the  policies  without  authority, 
stated  that  defendant  was  willing 
to  perform  it,  and  the  answer  in 
the  former  action  which  asserted 
that  the  clause  was  inserted  with- 
out authoritv  denied  that  defend- 
ant  had  refused  to  pay  the  equit- 
able value.  Held,  that  this  was 
an  unequivocal  election  on  the  part 
of  defendant  to  aflirm  or  ratify  the 
alleged  unauthorized  act,  and  so 
the  proceedings  in  the  former 
action  furnished  no  basis  for  an 
equitable  estoppel.  Id' 

— —  Wh^n  mortgagee  not  estopped 
from  asserting  claim  under  chattel 
mortgage. 

See  Mack  v.  Phelan  20 


W7ien  minor,  on  coming  of  age. 


estopped  from  questioning  acts  of  gen- 
eral guardian. 
See  Mills  v.  Hoffman,  181 

When  pleading  tlie  unlawful 

arts  of  attorney,  by  way  of  set-off,  in 
actio7i  by  Mm  for  services  is  not  a  rati- 
fieation  thereof,  and  does  not  estop  de- 
fendant from  using  them  as  an  abso- 
lute defense  under  a  general  denial  in 
ifiC  anstver. 

See  Cliatfield  v.  Simonson  203 


EVIDENCE. 

1.  Upon  the  trial  of  an  indictment 
for  murder,  evidence  was  received 
on  the  part  of  the  prosecution,  un- 
der objection  and  exception,  to  the 
effect,  that  upon  the  coroner's  in- 
quest  a  witness  testified  that 
shortly  after  the  murder  a  stranger 
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called  at  her  bouRe  and  asked  the 
way  to  Sandy  Hill  and  also  for  a 
drink  of  water ;  that  the  prisoner 
and  a  numlMsr  of  others  were 
placed  around  a  room  and  the  wit- 
ness pointed  out  the  prisoner  as 
the  on  A  who  so  called ;  also 
that  a  number  of  persons,  including 
the  prisoner,  passed  behind  her, 
each  one  repeating  the  question 
asked  her  by  the  stranger,  and  that 
she  identified  the  priHoner  by  his 
voice,  and  that  the  prisoner  on 
that  occasion  did  not  deny  that  he 
was  such  stranger.  Held,  that  the 
examination  before  the  coroner 
was  of  a  judicial  character;  that 
the  experiments  so  made  were 
part  of  the  proceedings ;  that  the 
prisoner  was  not  bound  to  speak, 
and  his  silence  could  not  be  re- 
garded as  an  evidence  of  guilt ; 
and  therefore  that  the  evidence 
was  improperly  received.  People 
V.  Willett.  29 

2.  Where  the  question  was  as  to 
whether  one  person  received  a 
certain  sum  for  another,  held,  that 
a  deposit  ticket  made  out  by  the 
former,  showing  a  deposit  by  him 
of  about  the  same  amount  on  the 
day  of  the  alleged  receipt,  was 
proper  evidence.  Harrington  v. 
KeteUas.  40 

8.  The  petition  upon  which  proceed- 
ings were  instituted  to  vacate  an 
assessment  for  regulating  and  grad- 
ing a  street  in  the  city  of  New 
York,  authorized  by  the  act  of 
1871  (Chap.  226,  Laws  of  1871). 
charged  in  subHtance  that  the  com- 
missioner of  public  works  fraudu- 
lently combined  and  colluded  with 
the  contractors  to  let  the  contract 
at  an  extravagant  price.  The  con- 
tract in  question  was  not  let  at  a 
public  letting,  but  was  what  is 
known  as  "  a  special  contract,''  the 
commissioner  having  invited  four 
persons  to  bid  for  the  vrork.  The 
persons  so  invited  put  in  bids  for 
*'  filling,"  which  was  the  main  item, 
ranging  from  $1.43  to  $1.60  per 
cubic  yard.  The  contract  was 
awarded  for  $1.47.  The  petitioner 
upon  the  hearing  offered  in  evi- 
dence the  "  bid-ix)ok"  of  the  de- 
Sartment  of  public  works,  contain, 
ig  a  record  of  bids  received  for 


public  lettingB  prior  and  subse- 
quent to  the  contract  in  question, 
relating  to  streets  in  the  same  vi- 
cinity,  by  which  it  appeared  that 
filling  was  contracted  for  at  prices 
not  exceeding  eighty  cents  per  ca- 
ble yard,  'fhis  evidence  was  re- 
jected. Held  error ;  that  the  com- 
missioner, in  the  absence  of  evi- 
dence to  the  contrary,  must  be  pre- 
sumed to  have  known  the  usual 
prices  paid  for  the  work ,  and  the 
evidence  was  competent  on  the  is- 
sue of  fraud.    In  re  liighter.     Ill 

4.  Also  field,  that  it  was  competent 
as  bearing  upon  the  alleged  combi- 
nation and  collusion  to  prove  the 
bids  by  the  selected  bidders  for 
the  other  special  contract  work  and 
the  contracts  awarded  therefor.   Id. 

5.  It  appeared  that  H. ,  in  the  spring 
of  1876,  doing  business  in  the  name 
of  his  wife,  purchased  stone  of 
plaintiff  to  the  amount  of  $?00, 
giving  in  payment  her  notes  in- 
dorsed by  S.,  which  were  renewed 
from  time  to  time  until  April  7, 
1877,  when  the  notes  in  suit  were 
given.  In  October,  1876,  the  H.s 
purchased  another  lot  of  stone  of 
plaintiff,  and  on  the  27th  of  the 
month  Mrs.  H.  delivered  to  him  an 
order  on  R.  for  $800,  which  was 
accepted  and  paid  in  the  spring 
and  summer  of  1877.  The  H.s 
both  testified  that  this  order  was 

fiven  in  payment  of  the  notes  in- 
orsed  by  S.  Plaintiff  testified  in 
his  own  behalf  that  the  order  was 
given  to  apply  on  the  October  pur- 
chase. Plaintiff  was  permitted  to 
prove,  as  bearing  upon  the  credi- 
bility of  the  H.s,  their  letters  and 
declarations  as  to  the  purchases  and 
the  manner  of  payment  written 
and  made  both  before  and  after  the 
giving  of  the  order.  Held,  that  the 
evidence  was  properly  received. 
Mead  y.  Shea,  122 

6.  In  an  action  by  C,  an  attorney, 
to  recover  a  compensation  agreed 
to  be  paid  for  professional  services, 
it  appeared  that  W.,  being  inter- 
ested in  the  success  of  the  plaint- 
iff in  an  action  brought  for  the 
purpose  of  contesting  the  validity 
of  a  will,  in  which  action  a  verdict 
^ad  been  rendered  sustaining  the 
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will,  entered  into  a  contract  with 
C,  by  wliich  tlie  latter  agreed  to 
appeal  and  conduct  the  case  to  a 
final  determination,  W.  to  pay  a 
sum  specified  tlierefor.  C.  was 
tliereupon. substituted  as  attorney 
for  the  plaintiff  in  said  action,  and 
performed  services  therein.  W. 
having  died,  his  executors,  the  de- 
fendants in  tbis  action,  bettled  and 
discontinued  the  action.  Defend- 
ants were  permitted  to  prove, 
under  objection  and  exception, 
that  after  the  employment  of  C, 
and  before  the  death  of  W.,  the 
former  entered  into  a  contract 
with  the  attorney  for  one  of  the 
defendants  in  said  action,  whereby 
he  aj^reed,  for  the  consideration  of 
$1,500,  to  release  certain  premises 
from  the  operation  of  said  action. 
C,  without  disclosing  the  fact 
that  he  was  to  receive  compensa- 
tion, applied  to  his  client  and  to 
the  nominal  plaintiff  in  said  action 
to  consent  to  such  release.  Neitber 
consented.  Notwithstanding  this 
he  executed  in  his  own  name,  as 
attorney  for  plaintiff,  a  release. 
Held,  that  the  evidence  was  prop- 
erly received,  and  that  the  facts 
proved  a  violation  of  his  profes- 
sional duty  on  the  part  of  C,  and 
po  constituted  a  good  defense. 
Ofuitfield  V.  Simonso?i,  209 

7.  A  claim  against  an  estate,  based 
upon  an  alleged  contract  with  the 
deceased,  which  was  presented  and 
sworn  to  in  the  ordinary  manner, 
was  allowed  and  paid  by  tbe  execu- 
tors. Upon  the  final  accounting  of 
the  executors  M.,  the  claimant, 
was  allowed  to  testify  as  a  witness 
to  the  contract.  Held  no  error; 
as  he  was  not  a  party,  nor  did 
the  executors  derive  any  title 
through  or  from  him.  (Code  of 
Civil  Procedure,  g§  828.  829.)  In 
re  Frazer,  239 

8.  Also  held,  that  it  was  no  objec 
tion  to  the  allowance  that  the  exec- 
utors could,  had  they  resisted  the 
claim,  have  excluded  M.  as  a  wit- 
ness to  personal  transactions  witli 
the  deceased.  Id, 

9.  An  application  for  a  policy  of 
life  insurance  contained  a  warranty 
that  the  answers  to  the  questions 


in  the  report  of  the  medical  exam- 
iner were  '*fair  and  true*'  and 
the  applicant  signed  a  certificate 
at  the  foot  of  said  report  to  the 
effect  that  he  had  given  true  an- 
swers to  the  questions  and  "that 
they  agree  exactly  with  tlie  forego- 
ing." In  an  action  upon  ihe  policy, 
the  defense  was  a  breach  of  this  war- 
ranty. To  prove  the  falsity  of  the 
answer  as  given  in  the  report,  de. 
fendant  put  in  evidence  a  portion  of 
a  letter  written  by  the  insured. 
Plaintiff  was  permitted,  under  ob- 
jection and  exception,  to  read  in 
evidence  the  remainder  of  tbe  let- 
ter, which  gave  a  history  of  the 
transaction,  showing  that  the 
writer  gave  a  correct  answer  and 
was  ignorant  of  the  fact  that  an 
untruthful  answer  was  written  in 
the  report.  Held,  that  the  ruling 
was  proper.  Oraltan  v.  Met,  L. 
Li9,  Co,  274 

10.  The  introduction  by  one  party 
of  part  of  a  conversation  or  a  writ- 
ing in  evidence  renders  admissible 
on  tbe  other  side  so  much  of  the 
remainder  as  tends  to  explain  or 
qualify  what  \ib^  been  received  ; 
and  that  is  to  be  deemed  a  quali- 
fication which  rebuts  and  destroys 
the  inference  to  be  drawn  from,  or 
the  use  to  be  made  of,  the  portion 
put  in  evidence.  Id, 

11.  A  physician  who  wap  called  upon 
professionally  to  make  an  exam- 
ination of  T.,  brother  of  the  insured, 
was  asked  **  what  opinion  did  you 
fonu,  based  on  the  general  sight  of 
the  man  before  you  made  an  ex- 
amination, or  before  you  had  anj 
conversation  with  him."  //f/d,that 
the  question  was  properly  excluded 
as  privileged  within  the  statute. 
(Code  of  Civil  Procedure,  §  834.) 

Id. 

12.  After  a  physician  called  by  de- 
fendant had  been  apked  if  T.,  upon 
whom  be  attended,  died  of  con- 
sumption, and  the  question  had 
been  excluded,  he  was  asked 
whether,  in  response  to  questions 
put  by  plaintiff's  counsel  on  a  for- 
mer trial,  he  had  not  answered  that 
T.  died  of  consumption.  This  was 
objected  to  and  excluded,  held  no 
error;  first,  what  the  witness  had 
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testified  to  coald  only  be  proved  to 
contradict  liim  or  ref  refill  liia  mem- 
ory ;  second,  the  plaintiff's  inquiry 
on  the  former  trial  did  not  preclude 
his  objecting  to  the  evidence.     Id, 

13.  The  rule  excluding  evidence  of 
parol  negotiations  and  undertak- 
ings, when  offered  to  contradict  or 
subHtantially  vary  the  legal  import 
of  a  written  agreement,  does  not 
prevent  a  party  to  the  agreement, 
in  an  action  between  the  parties 
thereto,  from  proving,  by  way  of 
defense,  the  existence  of  an  oral 
agreement  made  in  connection  with 
the  written  instrument,  where  the 
circumstances  would  make  the.  use 
of  the  latter,  for  any  purposes  in- 
consistent with  the  oral  agreement, 
dishonest  or  fraudulent.  JuUliard 
V.  Gfuiffee.  629 

14.  As  also  the  consideration  of  an 
agreement  is  open  to  inquiry,  a 
party  may  show  that  the  design  and 
object  of  the  written  agreement 
were  different  from  what  its  lan- 
guage, if  alone  considered,  would 
indicate.  Id. 

15.  He  may  also  show  that  the 
written  instrument  was  executed 
in  part  performance  only  of  an  en- 
tire oral  agreement,  or  that  the 
obligation  of  the  instrument  has 
been  discharged  by  the  execution 
of  a  parol  agreement  collateral 
thereto.  Id. 

16.  In  an  action  to  recover  a  sum  of 
money,  alleged  to  have  been  loaned 
by  H.  k  &  Co.  to  defendant,  plaint- 
iff put  in  evidence  a  written  in- 
strument executed  by  defendant, 
which  stated  that  he  had  "  borrowed 
and  received  "of  S.  M.  &  Co.  the 
sum  claimed,  and  that  the  same 
was  "  payable  to  them  or  order  on 
demand,  with  interest."  Defend- 
ant offered  and  was  permitted  to' 
prove,  as  a  defense,  that  the  in- 
strument was  executed  as  part  of 
a  prior  oral  agreement  by  the  terms 
of  which  the  payees  were  to  ad- 
vance the  money  in  anticipation, 
upon  debts  owing  by  them  and  on 
the  defendant's  promise  tliat  it 
should  be  applied  in  discharge  of 
those  debts,  and  that  the  writing 
should  be  executed,  but  when  the 


money  was  so  applied  that  it 
should  be  returned  to  the  defend- 
ant ;  also,  that  the  latter  had  ap- 
plied  the  money  as  agreed.  Held 
no  error  ;  that  the  paper  was  but 
evidence  of  part  of  the  agreement, 
and  it  was  proper  to  show  in  de- 
fense the  whole  transaction.       Id. 

17.  A  party  alleging  the  loss  of  a  ma- 
terial paper,  to  make  out  a  case 
authorizing  secondary  evidence  of 
its  contents,  must  show  that  he  has 
in  good  faith  exhausted,  to  a  rea- 
sonable  degree,  all  the  sources  of 
information  and  means  of  discovery 
which  the  nature  of  the  case  would 
naturally  suggest  and  which  were 
accessible  to  him.  Kearney  v. 
Mayor,  etc.  617 

tS.  The  person  last  known  to  have 
been  in  possession  of  the  paper 
must  be  examined  as  a  witness  to 
prove  the  loss  ;  if  out  of  the  State 
his  deposition  must  be  procured 
or  some  good  excuse  given  for  not 
doing  BO.  Id. 

WJien    competent  to  eatablisli 


by  proof  aliunde  that  ttutute  was  not 
constitutionally  passed. 
See  People  v.  Petrea.  128 


In  action  to  foreclose  mortgage 


purcJiased  by  executors  after  death  of 
testator,  evidence  of  receipt  of  money 
b^y  him  from  mortgagor,  it  does  net 
operate  as  payment  and  is  not  avail- 
able as  a  counter-claim. 
See  Carter  v.  Ilolahan.  498 


EXCEPTIONS. 

1.  Upon  a  writ  of  error  no  exception 
lies  to  a  refusal  to  postpone  a 
criminal  trial  by  reason  of  the  ab- 
sence of  witnesses.  Webster  v. 
People.  422 

2.  In  the  absence  of  exceptions  on  a 
criminal  trial  this  court  has  no 
power  to  review  the  case  upon  the 
facts.     People  v.  Hovey.  554 

8.  An  exception  to  a  charge  taken 
after  a  criminal  trial  has  terminated 
does  not  present  any  question  for 
the  consideration  of  an  appellate 
court.  Id. 
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4.  Where  therefore,  after  a  criminal 
trial,  and  when  the  prisoner  was 
before  the  court  for  sentence,  his 
counsel  moved  for  a  new  trial  for 
an  alleged  error  in  the  charge,  and 
upon  denial  of  the  motion  took  an 
exception,  held,  that  no  question 
was  thereby  presented  here  for 
review.  Id, 

EXECUTION. 

When   order   in   banki'uptey 

proceedings,  staying  proceedings  of 
sheriff  on  execution^  and  directing  as- 
signee to  sell  property  levied  on^  and 
judgment  in  favor  of  assignee  ad- 
mdging  judgment  on  which  execution 
was  issited  invalid,  is  a  defense  to  an 
action  against  sheriff  for  a  false  re- 
turn, in  returning  execution  nulla 
bona, 

JSee  Dorrance  v.  Henderson.       406 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  An  executor,  having  notice  that 
there  is  a  debt  due  the  estate,  is 
bound  to  active  diligence  for  its 
collection ;  he  may  not  wait  for  a 
request  from  the  distributees. 
Harrington  v.  Keteltas.  40 

2.  In  case  the  debt  is  lost  through 
his  negligence  he  becomes  liable 
as  for  a  devastavit.  Id. 

3.  It  seems,  that  if  the  case  is  one  of 
such  doubt,  that  an  indemnity  is 
proper,  he  must  at  least  ask  for  it ; 
and  at  any  rate  he  takes  the  risk  of 
showing  that  the  debt  was  not  lost 
through  his  negligence.  Id. 

4.  The  statute  of  limitations  does  not 
begin  to  run  in  favor  of  an  execu- 
tor, as  against  a  claim  for  damages 
occasioned  by  his  negligence  in  col- 
lecting a  debt  due  the  estate  from 
the  time  of  the  probate  of  the  will, 
but  at  best  only  from  the  time  of 
the  loss.  Id. 

5.  Where,  therefore,  it  was  claimed 
that  a  debt  was  lost  by  reason  of 
the  running  of  the  said  statute,  and 
it  appeared  that  the  will  was  ad- 
mitted to  probate,  in  1870,  that  the 
defense    of    the   statute    became 


available  to  the  debtor  in  1874,  and 
his  pecuniary  ability  up  to  that 
tame  was  unquestioned,  that  the 
executor  died  in  1876,  and  that  an 
action  against  his  executors  was 
commenced  in  1878.  Held,  that  the 
action  was  not  barred  by  the  said 
statute.  Id, 

6.  As  to  whether  an  executor  will  be 
permitted  to  allege  his  own  wrong 
so  as  to  have  time  run  in  his  favor, 
or  whether  each  day  before  his  ac- 
counting will  not  be  deemed  a  com- 
mencement of  the  cause  of  action, 
or  he  be  chargeable  for  the  amouni 
he  could  have  collected  as  for  assetn 
in  his  hands,  qucsre.  Id. 

7.  In  an  action  brought  by  one  of  the 
beneficiaries  under  a  will  againat 
the  executors,  who  by  the  will  were 
authorized  to  sell  the  real  estate, 
and  to  invest  and  hold  the  proceeds 
with  that  of  the  perFonalty,  as 
trustees  for  certain  specified  trusts, 
to  recover  damages  for  alleged 
willful  delay  and  neglect  in  selling* 
the  real  estate,  and  for  improvident 
investments  of  the  trust  funds  and 
to  remove  the  trustees,  it  appeared 
that  a  former  action  was  brought 
by  plaintiff  against  defendants  and 
others,  wherein  the  complaint 
charged  willful  and  fraudulent 
misconduct  in  the  management  of 
the  estate  and  delay  in  st-Uing  the 
real  estate,  and  demanded  judg- 
ment that  the  executors  be  directed 
to  sell  immediately,  also,  to  pay 
plaintiff  the  sums  lost  by  such 
negligence,  and  that  some  other 
person  be  appointed  to  take  charge 
of  the  portion  of  the  funds  in  which 
plaintiff  was  interested.  By  the 
judgment  in  that  action  the  trustees 
were  directed  to  sell  the  real  estate 
at  auction  within  five  months,  and 
one  of  the  trustees  was  suspended 
until  the  further  order  of  the  court 
on  the  ground  of  his  insolvency. 
It  also  appeared  and  the  court 
found  that  plaintiff  upon  being 
paid  a  consideration  by  the  other 
cestuis  que  trust,  who  were  satisfied 
with  defendants'  management,  con- 
sented to  a  delay  in  the  sale  ;  that 
certain  securities  were  set  aside  as 
and  for  her  portion  of  the  trust 
fund,  and  that  the  lands  were  sold 
within  the  time  agreed.    Seld^  that 
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the  former  judgmeot  in  effect  de- 
termined that  upon  the  facts  exist- 
ing at  the  time  it  was  rendered 
plaintiff  was  neither  entitled  to 
recover  damages  for  delay,  nor  for  a 
Judgment  removing  defendants 
from  their  trusteeship ;  and  that 
said  judgment  was  conclusive  and 
estopped  plaintiff  from  any  claim 
for  relief  based  on  facts  occurring 
prior  to  said  j  udgment ;  also,  that 
no  claim  could  be  based  upon  tlie 
subsequent  delay  in  selling  the  real 
estate.     Crabh  v.  Young,  56 

8.  The  will  provided  that  the  execu- 
tors should  not  be  liable  for  any 
loss  or  damage  except  such  as  oc- 
curred '*  from  their  willful  default, 
misconduct  or  neglect/'  The  com- 
plaint alleged  and  the  court  found 
that  defendants  imprudently  and 
carelessly  invested  a  portion  of  the 
fund  set  apart  for  plaintiff  in  in- 
sufficient securities,  but  such  im- 
prudence was  not  alleged  or  found 
to  have  been  "willful."  Htld^  that 
a  judgment  requiring  defendants 
to  restore  to  the  trust  fund  the 
amount  so  invested  was  not  author- 
ized. Id. 

0,  It  did  not  appear  that  any  loss  had 
actually  occurred  to  the  income  be- 
cause of  such  investments,  and  it 
seemed  probable  that  no  loss  would 
even  eventually  occur  to  the  fund 
itself,  and  the  evidence  disclosed  no 
ground  for  imputing  bad  faith  or 
want  of  prudence  in  making  said 
investments.  Reld^  that  a  judg- 
ment removing  defendants  was  not 
justified  ;  that  if  they  acted  in  good 
faith  subsequent  events  which  they 
could  not  foresee,  over  which  they 
had  no  control,  could  not  render 
them  liable.  Id. 

10.  Defendants  were  required  by  the 
will  to  invest  in  bonds  and  mort- 
gages "  on  unincumbered  real 
estate."  At  the  time  of  a  loan 
upon  bond  and  mortgage  there  was 
an  unpaid  tax  upon  the  land. 
Ildd^  that  this  was  not  a  violation 
of  the  provision  ;  that  the  tax  was 
not  an  incumbrance  within  the 
meaning  of  the  provision .  Id. 

11.  A  surrogate,  in  issuing  letters  of 
administration,  has  authority,  and 


it  is  within  his  discretion,  to  limit 
the  powers  conferred  upon  the  ad- 
ministrator. Martin  v,  J9.  D.  E. 
B.  dh  B,  a.  B.  Co.  70 

12.  Where,  therefore,  such  letters 
contain  this  clause,  these  letters 
are  issued  with  limited  authority  to 
prosecute  only,  and  not  with  power 
to  collect  or  compromise,"  A^d, 
that  the  surrogate  had  power  to 
insert  the  limitation.  Id. 

13.  It  seems,  that  if  such  a  limitation 
was  in  excess  of  the  powers  of  the 
surrogate,  it  did  not  invalidate  the 
letters,  but  was  at  most  only  an 
irregularity.  Id. 

14.  It  seems  also  (Miller,  J.,  Dan- 
FORTH  and  Finch,  J  J.,  concurring), 
that  the  objection  is  one  that  may 
not  be  raised  collaterally,  in  a  suit 
brought  by  the  administrator.    Id, 

15.  It  is  no  defense  to  an  action 
brought  by  an  executor  as  such,  to 
recover  assets  of  the  estate  in  the  ' 
hands  of  defendant,  or  for  the  con- 
version thereof,  that  plaintiff  in 
his  individual  capacity  acted  in 
collusion  with  the  defendant  in 
despoiling  the  estate.  Wetmore  v. 
Porter,  76 

16.  The  complaint  in  an  action 
brought  by  an  executor  to  recover 
the  value  or  possession  of  certain 
railroad  bonds,  after  alleging  the 
issuing  of  letters  testamentary  to 
plaintiff  and  his  qualification,  and 
that  the  t)onds  in  question  belonged 
to  the  estate,  alleged  in  substance 
that  plaintiff,  at  the  request  of  de- 
fendant, who  was  his  partner  in 
business,  and  who  knew  that  the 
bonds  were  trust  funds,  pledged 
the  same  as  security  for  loans  made 
to  the  firm ;  that  the  firm  had 
funds  sufficient  to  pay  the  debt, 
and  defendant  was  largely  indebted 
to  plaintiff,  yet  that  defendant, 
without  the  knowledge  or  consent 
of  plaintiff,  procured  the  pledgee 
to  sell  the  bonds,  and  the  proceeds 
were  applied  to  the  payment  of  the 
firm  debt;  that  the  bonds  came 
into  the  custody  and  control  of  de- 
fendant, who  refused  to  return 
them  or  pay  their  value.  Upon 
demurrer  to  the  complaint,  Jield, 
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that  it  set  forth  a  good  cause  of 
action ;  and  that  it  was  not  neces- 
sary that  plaintiif  should  have  been 
made  individually  a  party  defend- 
ant. Id. 

17.  During  the  pendency  of  an  action 
against  an  executor  for  misappro- 
priation of  moneys  belonging  to 
the  estate,  he  died  and  his  executor 

-  was  substituted  as  party  defendant. 
Judgment  was  recovered,  wliicb 
the  defendant  was  directed  to  pay 
out  of  the  estate ;  costs  were  also 
given,  which  were  directed  to  be 
paid  in  like  manner.  The  real 
estate  of  the  deceased  executor 
was  sold  by  order  of  the  surrogate. 
Hdd^  that  in  the  distribution  of  the 
proceeds  said  judgment  creditor 
was  not  entitled  to  a  preference 
for  the  damages  recovered  over  the 
other  creditors  of  tlie  decedent,  but 
was  entitled  to  share  pre?  rata  ;  and 
that  the  surrogate  properly  dis- 
allowed the  costs,  as  a  claim,  pay. 
able  out  of  such  proceeds,  ((-ode 
of  Civil  Procedure,  g§  2756,  2757.) 
In  re  Fox,  93 

• 

18.  In  proceedings  to  compel  a  pur- 
chaser of  real  estate,  at  a  receiver's 
sale,  to  complete  the  purchase,  the 
receiver  claimed  title  under  two 
deeds ;  one  dated  March  21.  1863, 
from  an  executor,  having  power 
under  the  will  to  sell  the  real 
estate,  to  a  third  person,  having 
the  same  family  name  as  the  exec- 
utor; the  other  dated  March  25, 
1863,  by  said  grantee,  conveying 
the  premises  back  to  the  executor, 
individually.  The  deeds  were  both 
recorded  April  1,  1863,  with  an 
interval  of  but  five  minutes  be- 
tween. The  receiver's  sale  was 
made  January  11,  1883.  No  ac- 
counting or  settlement  of  the  estate 
by  the  executor  had  been  had ; 
no  explanation  was  made  by  the 
receiver,  and  no  ratification  of  the 
transfer  by  those  interested,  under 
the  will,  was  proved.  Udd^  that 
the  title  was  defective,  as  it  ap- 
peared that  the  conveyances  were 
but  one  transaction,  the  executor 
acting  in  the  double  capacity  of 
seller  and  purchaser ;  and,  there- 
fore, the  title  was  voidable  at  the 
election  of  the  beneficiaries  named 
in  the  will ;  also  that  the  lapse  of 


time,  it  being  less  than  twenty 
years,  was  not  conclusive  upon 
them.  PeojiU  v.  0.  B.  of  8.  B.  B, 
Go,  9» 

19.  The  court  below  directed  the  pur- 
chaser to  take  the  premises  if  the 
seller  should  produce  sufficient 
evidence  showing  a  confirmation 
of  the  executor's  purchase  by  the 
proper  parties.  Such  evidence  to 
be  taken  in  a  proceeding  instituted 
within  sixty  days.  Held  error ; 
that  the  purchaser  should  have 
been  relieved  wholly  from  his 
contract.  Id. 

20.  In  proceedings  before  a  surro- 
gate to  compel  an  accounting,  by 
an  executor,  instituted  prior  to 
September  1,  1880,  a  hearing  was 
had  and  a  (^cree  rendered,  after 
that  time,  which  was  appealed 
from.  The  appellant,  at  the  close 
of  the  evidence,  requested  the 
surrogate  to  find  upon  certain 
questions  of  fact,  as  provided  by 
the  Code  of  Civil  Proceduii 
(^  2545),  which  he  refused .  Held, 
that  an  exception  to  the  refusal 
was  not  well  taken  ;  as,  by  th*^ 
said  Code  (§3347,  subd.  11).  all 
pn>ceedings  pending  in  Surrogate's 
Court  on  that  date  are  exempted 
from  the  operation  of  any  of  the 
provisions  of  the  chapter  (18)  con- 
taining said  provision.  MUU  x. 
Hoffman,  181 

21.  In  an  action  brought  by  a  legatee 
against  the  other  beneficiaries,  and 
the  heirs  at  law  and  next  of  kin  of 
the  testator,  and  against  an  admin- 
istrator, with  the  will  annexed,  for 
the  purpose  of  determining, 
among  other  things,  the  rights  of 
the  parties  in  the  estate,  and  for 
an  accounting  by  the  administra- 
tor, and  payment  by  him,  to  th** 
parties  entitled,  of  the  amount 
found  In  his  hands;  judgment  wa.s 
rendered  determining  those  ques- 
tions and  adjudging  that  Upon 
compliance  with  the  provisions  of 
the  judgment  by  the  administrator 
he  should  be  discharged  from  all 
claims  and  demands.  A  guardian 
ad  litem  was  appointed  in  said 
action  for  an  infant  who,  with  her 
general  guardian,  was  made  a  party 
defendant,  and  by  the  judgment 
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she  was  Adjudged  to  be  entitled  to 
a  certain  Bum  out  of  the  funds  in 
the  hands  of  the  administrator. 
The  latter  fMj  performed  all  the 
requirements  of  said  judgment, 
paying  over  the  share  of  said  in- 
fant to  her  general  guardian,  and 
waa  thereupon  discharged  from 
such  administration.  After  said 
infant  became  of  age,  with  full 
knoi^ledge  of  the  terms  of  the 
judgment,  she  received  from  her 
general  gnardian  the  moneys  so 
paid  to  him,  and  also  other  moneys 
which  the  judgment  required  other 
defendants  to  pay  to  her,  and 
which  they  had  previously  paid 
in  compliance  therewith  to  said 
guardian.  She  also  commenced 
proceedings  to  vacate  paid  judg- 
ment upon  the  ground  that  the 
appointment  of  the  guardian  ad 
litem  was  irregular,  and  an  order 
was  granted  vacating  the  same,  so 
far  as  she  was  concerned.  Four 
years  after  the  payment  so  made 
to  her  she  commenced  proceedings 
before  the  surrogate  to  compel  said 
administrator  to  account.  Held, 
that  the  proceedings  were  not 
maintainable  ;  that  assuming  the 
judgment  has,  so  far  as  the  peti- 
tioner is  concerned,  been  deprived 
of  any  force  as  an  adjudication  of 
the  question  involved,'  she  could 
and  did,  by  acceptance  of  the 
moneys  paid,  ratify  the  acts  of 
the  general  guardian  and  estopped 
herself  from  controverting  either 
the  judgment  or  the  settlement 
made  thereunder.  Id, 

22.  The  will  of  W.  gave  to  his  widow 
"all  of  the  household  property  in 
the  dwelling  house,  and  the  use  of 
the  dwelling-house  during  her 
life."  In  the  dwelling-house,  at 
the  time  of  the  testator's  death, 
was  a  quantity  of  coal  and  wood, 
provided  for  family  use,  and  a 
shot-gun.  Upon  settlement  of  the 
accounts  of  the  executors,  held, 
that  these  articles  were  properly  al- 
lowed to  the  widow  ;  that  the  shot- 
gun might  have  been  provided 
for  the  defense  of  the  house,  and 
in  the  absence  of  proof  the  court 
was  not  required  to  presume  the 
contrary.     In  re  Frazer,  239 

23.  The  appraisers  set  apart  as  ex- 
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empt  and  for  the  use  of  the 
widow,  a  horse,  phaeton  and  har- 
ness, of  the  value  of  $150.  Held, 
that  the  gift  of  the  household 
property  did  not  preclude  this 
allowance;  that  "other  personal 
property "  was  available  for  the 
exemption  and  might  be  neces- 
sary. Jd. 

24.  A  claim  against  the  estate,  based 
upon  an  alleged  contract  with  the 
deceased,  which  was  presented  and 
sworn  to  in  the  ordinary  manner, 
was  allowed  and  paid  by  the  execu- 
tors, ffeld,  that  the  burden  was 
upon  the  contestants  to  show  that 
it  was  not  a  just  debt,  and  in  the 
absence  of  such  evidence  it  was 
properly  allowed.  Id. 

25.  M.,  the  claimant,  was  allowed  to 
testify  as  a  witness  to  the  contract. 
Held  no  error ;  as  he  was  not  a 
party,  nor  did  the  executors  derive 
any  title  through  or  from  him. 
(Code  of  Civil  Procedure,  §§  828, 
829.)  Id. 

26.  Also  heldy  that  it  was  no  objec- 
tion to  the  allowance  that  the 
executors  could,  had  they  resisted 
the  claim,  have  excluded  M.  as  a 
witness  to  personal  transactions 
with  the  deceased.  Id. 

27.  The  executors  allowed  to  a 
widow  a  claim  for  the  wages  of 
her  son  P.  This  was  objected 
to  on  the  ground  that  she  was  not 
authorised  to  receive  them,  and 
that  the  claim  was  outlawed  when 
paid.   The  services  ended  in  March, 

.  1871.  P.  was  then  eighteen  years 
of  age.  His  father  died  in  1877  ; 
the  payment  was  made  in  1879, 
previous  to  which  P.  had  died.  No 
administrator  was  appointed.  Held, 
that  as  the  payment  was  of  a  just 
debt  and  had  gone  to  the  benefit 
of  those  entitled,  and  as  the  estate 
could  not  be  required  to  pay  a  sec- 
ond time,  and  so  had  suffered  no 
wrong,  the  executors  were  properly 
credited  with  the  payment.         Id. 

28.  The  testator,  having  in  his  bands 
a  sum  of  money  belonging  to  his 
wife, loaned  it  in  1869,  taking  notes 
in  the  name  of  his  wife.  After- 
ward he  included  the  amount  in  a 
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mortgage  executed  to  himself  bj 
the  borrower.  The  amount,  with 
interest,  was  allowed  to  the  widow 
by  the  executors.  It  was  claimed 
by  the  contestant  that  it  was  to 
be  presumed  that  the  wife  did  not 
consent;  that  the  husband  was 
guilty  of  a  conversion  of  her 
money,  and  bo  the  statute  of  lim- 
itations was  set  running  and  the 
claim  outlawed  prior  to  the  testa* 
tor's  deatli .  Held  untenable  ;  that 
it  was  to  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary, 
that  the  security  was  taken  by  tlie 
husband,  with  the  consent  of  the 
wife ;  and  therefore  to  the  extent 
of  her  interest,  he  held  the  mort- 
gage as  agent  or  trustee  for  her. 

Id. 

2d.  Also  Tield,  that  interest  was  prop, 
erly  allowed,  as  it  was  earned  by 
the  investment  and  received  by  the 
testator.  Jd, 

80.  The  will  directed  the  executors 
to  expend  a  sum  not  exceeding 
$2,000  '*  in  repair  "  of  a  cemetery 
lot.  A  sarcophagus  was  erected 
on  the  lot  at  the  expense  of  $500, 
and  the  testator's  remains  placed 
therein.  A  monument  on  the  lot 
was  exchanged  for  a  better  one 
and  headstones  to  graves  erected, 
and  coping  replaced  at  a  cost  of 
$935.05.  ueld,  that  what  was  done 
was  within  the  authority  and  dis- 
cretion  given  to  the  executors.    Id, 

81.  The  testator's  residuary  estate, 
including  the  homestead  in  which 
his  wife  was  given  a  life  estate^ 
he  gave  to  his  wife,  to  H.,  the  con- 
testant, and  to  W.  in  equal  propor- 
tions. The  executors,  at  the  re- 
quest of  the  widow  and  H.,  ex- 
pended $330  in  repair  to  the  prem- 
ises, one-half  of  which  they 
charged  to  each.  It  was  objected 
that  but  one-third  should  be  so 
charged.     Held  untenable.  Id. 

82.  Also  Jidd,  that  as  the  will  con- 
tained no  provisions  excluding  the 
widow  from  dower  or  repugnant 
to  a  claim  therefor,  the  acceptance 
by  her  of  the  provisions  in  the 
will  for  her  benefit  did  not  deprive 
her  of  the  right  to  make  the  claim. 

Id. 


88.  Pending  a  contest  as  to  the  valid- 
.  ity  of  a  will  a  special  administrator 
was  appointed.  A  judgment  had 
been  recovered  against  the  dece- 
dent prior  to  his  death.  An  at- 
tachment against  the  judgment 
creditor  was  sought  to  be  executed 
upon  the  judgment  by  service  of 
copy  upon  the  executrix  named  in 
the  will.  The  special  administra- 
tor was  then  acting,  and  the  con- 
test was  then  and  is  still  pending. 
Held,  that  the  executrix  had  no 
power  to  represent  the  estate,  and 
so  was  nut  the  "individual  hold- 
ing such  property  '*  within  the 
meaning  of  the  provision  of  the 
Code  of  Procedure  (g  235),  author- 
izing the  execution  of  an  attach- 
ment by  service  of  a  copy  ;  that, 
therefore,  the  judgment  was  not 
reached  by  the  attachment;  and 
that  an  order  of  the  surrogate  de- 
nying an  application  of  the  attach- 
ment creditor  for  the  payment  of 
the  same  to  him  was  proper.  In 
re  FlandrotD.  256 

84.  Also  A€^,tbe  fact  that  the  attorney 
for  the  special  administrator,  upon 
being  inquired  of,  gave  informa- 
tion  that  the  person  named  in  the 
will  was  executrix,  but  concealed 
the  appointment  of  the  special  ad- 
ministrator, did  not  preclude  the 
latter  from  raising  the  objection. 

Id. 

85.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  8271)  giving 
to  the  court  discretionary  power  to 
require  the  plaintiff  in  an  action 
brought  by  or  against  an  executor, 
administrator,  etc.,  in  his  repre- 
sentative capacity,  to  give  security 
for  costs,  tue  court  has  power  to 
require  such  security  of  one  bring- 
ing suit  in  such  capacity,  although 
there  is  no  evidence  of  misman- 
agement or  bad  faith,  and  aside 
from  the  question  of  his  personal 
liability  for  costs  as  prescribed  by 
the  Code  (§  3246).  Talinan  v. 
Syr.,  etc.,  R.  R.  Co.  353 

36.  Where  a  power  of  sale  is  given 
to  executors  for  the  purpose  of  pay- 
ing debts  or  legacies,  and  especial- 
ly  where  there  is  an  equitable  con- 
version of  land  into  money  for  the 
purpose  of  such  payment  and  for 
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distribution,  and  tlie  power  is  im- 
perative and  does  not  grow  ont  of 
a  personal  discretion  confided  to 
the  individual,  such  power  belongs 
to  the  office  of  the  esecutor  and 
under  the  statute  passes  to  and 
may  be  exercised  by  an  administra- 
tor with  the  will  annexed.  Mott 
V.  Ackerman,  639 

FALSE  PRETENSES. 

1,  An  indictment  for  false  pretenses 
averred  in  substance,  that  the  ac- 
cused having  contracted  to  sell  to 
B.,  the  complainant,  certain  premi- 
ses, fraudulently  exhibited  to  B., 
who  was  illiterate  and  unable  to 
read,  a  deed  which  he  falsely  rep- 
resented to  be  a  deed  of  the  pre  mi- 
ses,  when  in  fact  the  description 
covered  other  premises,  etc.  What 
purported  to  be  a  copy  of  the  deed 
was  set  forth  in  the  indictment. 
The  deed  offered  in  evidence  on 
trial  showed  that  in  the  copy  in 
the  indictment  the  easterly  and 
westerly  boundary  lines  were  omit- 
ted. The  copy,  however,  showed 
inferentially  the  length  of  these 
two  lines.  Hdd^  that  the  variance 
was  not  material.  Webster  v.  Peo- 
ple. 422 

2.  The  indictment  did  not  allege  that 
the  deed  was  under  seal..  It  was 
BO  stated,  however  in  the  attest- 
ing clause,  a  copy  of  wbicli  was 
set  forth.  Held,  this,  with  the 
averment  that  the  instrument  was 
a  deed,  amounted  to  a  substantial 
averment  that  it  was  under  seal. 

Id. 

8.  Where  such  an  indictment  sets 
forth  various  pretenses  alleged  to 
be  false,  if  one  or  more  are  proved 
to  be  false,  and  are  sufficient  per  se 
to  constitute  the  offense,  a  convic- 
tion is  proper,  notwithstanding  the 
failure  of  the  prosecution  to  prove 
the  other  alleged  pretenses  to  be 
false.  Id, 

FISH  AND  FISHERIES. 

1.  The  town  of  B.,  which  claimed 
title  under  certain  letters  patent 
executed  in  1666  and  1686  by  the 
Colonial  governors  of  the  Province 
of  New  York,  executed  to  plaintiff 


a  lease  of  certain  lands  under  water 
in  a  bay  included  in  the  boundaries 
of  the  said  grants.  In  an  action 
for  alleged  trespass  in  entering 
upon  said  lands  and  removing 
oysters  therefrom,  it  appeared  that 
the  town,  by  various  acts  continu- 
ing from  the  time  of  said  grants, 
assumed  the  rights  of  rental  and 
exercised  control  of  the  lands  under 
water  in  the  bay-.  Held,  that  the 
title  was  in  the  town  and  the  lease 
conferred  upon  plaintiff  the  exclu- 
sive right  to  take  oysters  from  the 
lands  covered  by  the  lease ;  and 
that  it  was  immaterial  whether  or 
not  there  was  a  natural  oyster-bed 
on  the  land.    Hatidy.  Newton,  88 

2.  The  board  of  trustees  of  the  town 
in  1871  passed  a  resolution  declar- 
ing it  not  to  be  the  intention  of  the 
trustees  **to  lease  oyster  lots  on 
ground  where  oysters  are  naturally 
growing."  In  1880  and  before  the 
granting  of  the  lease  In  question, 
said  resolution  was,  by  another 
resolution  passed  by  said  board,  re- 
pealed or  modified  so  as  to  allow 
such  leasing.  Held,  that  the  first 
resolution  did  not  affect  the  valid- 
ity of  the  lease ;  but  that  in  any 
event  the  trustees  had  the  right  to 
repeal  or  modify  it,  and  having  so 
done,  their  right  to  lease  without 
regard  to  the  fact  of  4he  existence 
of  a  natural  oyster-bed  was  re- 
stored. Id, 

FIXTURES. 

WJuU  to  he  considered  as  rnicli 

as  between  landlord  and  tenant. 
See  Finkelmeier  v.  Bates,  172 


FORECLOSURE.  • 

1.  D.  purchased  certain  premises, 
upon  which  was  a  mortgage,  the 
payment  whereof  was  guaranteed 
by  K.,  plaintiff's  testator.  The  con- 
veyance was  by  the  deed  made  sub- 
ject to  the  mortgage.  D.,  in  making 
the  purchase,  acted  as  agent  for  K., 
who  advanced  the  money  therefor. 
D.  subsequently  conveyed  the 
premises  to  K.,  the  deed  containing 
the  same  provision  as  to  the  mort- 
gage. After  E.'s  death  plaintifffi, 
as   his   executors,  purchased    the 
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mortgage  with  accompanying  bond, 
and  tools  an  asAgnment  thereof. 
In  an  action  to  forecloee  the  mort- 
gage, iu  which  the  mortgagor  was 
sought  to  be  charged  with  anj  de- 
liciencj,  held,  that  K.,  by  the  ac- 
ceptance of  the  deed ,d  id  not  l)ecom« 
primarily  liable  to  pay  the  mort- 
gage, and  that  the  relief  souglit 
was  properly  granted.  Carter  v. 
Bolahan.  49» 

2.  It  was  claimed  that  K.  acted  as 
agent  for  the  mortgagor  in  making 
the  purchase  of  the  premises. 
Held,  that  conceding  tbis  to  be  so, 
as  neither  D.  nor  K.  received  any 
consideration  which  would  support 
a  contract  to  pay  the  mortgage,  the 
mortgagor  was  not  discharged  from 
liability,  Jd, 

8.  By  the  will  of  K.  no  disposition 
was  made  of  the  premises.  Held, 
that  as  the  legal  title  on  his  death 
went  to  his  heirs,  and,  therefore, 
there  was  no  union  of  the  equitable 
and  legal  estates  in  the  same  per- 
son, the  mortgage  was  not  merged 
upon  its  transfer  to  plaintiffs.     Id. 

4.  Defendants  offered  in  evidence  on 
the  trial  a  number  of  receipts  for 
moneys  paid  by  the  mortgagor  to 
K.,  during  his  life-time  ;  which 
were  alleged  to  have  been  pay- 
mcnts  upon  the  mortgage  ;  these 
were  excluded.  Held  no  error  ;  that 
as,  at  the  time  the  payments  were 
made,  K.  was  neither  the  holder 
nor  owner  of  the  bond  and  mort 
gage,  they  would  not  operate  as 
payments  thereon ;  that  they  were 
not  available  as  a  counter-claim  to 
a  demand  acquired  by  plaintiffs 
after  the  death  of  their  testator. 

•  Id. 

^     FOREIGN  CORPORATIONS. 

1.  The  act  of  1865  (Chap.  694,  Laws 
of  1865),  as  amended  in  1875  (Chap. 
60,  Laws  of  1875),  providing  that 
an  insurance  corporation  of  an- 
other 8tate  Reeking  to  do  business 
here  shall  pay  to  tiie  superintend- 
ent of  the  insurance  department 
for  taxes,  fines,  etc.,  an  amount 
equal  to  that  imposed  by  the  "  ex- 
isting or  future  laws  '^  of  the  State 
of  its  origin,  upon  companies  of 


this  State  seeking  to  do  bushiess 
there,  when  such  amoant  is 
greater  than  that  required  for  such 
purposes  by  the  then  existing  laws 
of  this  State,  is  not  an  unlawful 
delegation  of  legislative  power. 
People  v.  Fire  Am'u,  311 

2.  The  said  act  is  not  repugnant  to 
the  provision  of  the  Federal  Con- 
stitution (Art.  14),  declaring  that 
no  State  shall  "deny  to  any  per- 
son within  its  jurisdiction  the 
equal  protection  of  the  law."  That 
provision  relates  wholly  to  persona 
rightfully  within  the  jurisdiction, 
not  to  the  terms  and  conditions  on 
which  alone  they  can  come  in.    Id, 

3.  A  foreign  corporation  may  not 
come  or  transact  business  within 
the  jurisdiction  except  by  permis- 
sion, express  or  implied  ;  the  State 
may  prohibit  it  entirely,  or  may 
impose  conditions,  on  compliance 
with  which  only  it  may  come.   Id, 

4.  Said  provision,  therefore,  applies 
only  to  foreign  insurance  com- 
panies after  they  have  performed 
the  conditions  upon  which  thej 
are  entitled  to  admission.  Id. 

5.  li  seems  that,  even  If  the  con- 
ditions were  unconstitutional,  the 
foreign  corporation  waives  the  ob- 
jection when  it  accepts  the  con- 
ditlons  by  coming  in  under  them, 
and  is  estopped  from  raising  it.  Id, 

6.  The  constitutional  difference  be- 
tween  the  rights  of  non-resident 
individuals  and  foreign  corpora- 
tions pointed  out.  Id, 

7.  Said  act  is  not  violative  of  the 
provision  of  the  State  Constitution 
(Art.  8,  §  20),  declaring  that 
"every  law  which  imposes, contin- 
ues or  revives  a  tax  shall  dis- 
tinctly state  the  tax  and  the  object 
to  which  it  is  to  be  applied,  and  it 
shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  tax  or  ob- 
ject," as  the  condition  imposed  by 
the  act  is  in  the  nature  of  a  li- 
cense fee.  Id. 

8.  The  said  act  is  not  affected  by  the 
provision  of  the  act  of  1881  (§  8, 
chap.  861,  Lavrs  of  1881)  in  refer- 
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ence  to  taxing  certain  corporations, 
coiupauies  aud  aseiociationPi  wliich 
declares  tliat  tlie  organization  men- 
tioned by  tlie  act  shall  thereafter 
*  *  be  exempt  from  assessment  and 
taxation  for  State  purposes,"  ex- 
cept as  therein  provided,  as  the 
exemption  there  is  only  from  the 
general  taxes  for  State   purposes. 

Id, 

9.  By  a  law  of  Pennsylvania  it  is 
])rovided  that  an  insurance  com- 
pany of  another  State  doing  busi- 
ness in  that  State  shall  pay  into 
the  State  treasury  annually  three 
per  cent  of  the  premiums  received 
there  during  the  year.  Held^  that 
said  act  of  1875  required  of  an  in- 
surance company  of  that  State  do- 
ing business  here  a  payment  to  the 
superintendent  of  such  sum  as, 
with  other  payments,  would  make 
a  full  payment  of  three  per  cent  on 
the  premiums  received  by  it ;  that 
if  it  had  not  paid  the  two  per  cent 
required  to  be  pafd  by  the  State 
law  (Chap.  465,  Laws  of  1875,  as 
amended  by  chap.  359,  Laws  of 
1876,  chap.  138,  Laws  of  1878,  and 
chap.  153,  Laws  of  1879),  to  the 
treasurers  of  the  fire  departments 
of  the  cities  and  villages,  on  all 
premiums  received  on  property  lo- 
cated therein,  because  there  was 
no  fire'  department  in  a  piirticular 
locality  to  receive  it,  such  amount 
must  be  added  to  the  sum  payable 
to  the  superintendent.  Id. 


FORMER  ADJUDICATION. 

1.  In  an  action  brought  by  one  of  the 
beneficiaries  under  a  will  against 
the  executors),  who  by  the  will 
were  authorized  to  sell  the  real 
estate,  and  to  invest  and  hold  the 
proceeds  with  that  of  the  person- 
alty, as  trustees  for  certain  speci- 
fied trusts,  to  recover  damages  for 
alleged  willful  delay  and  neglect 
in  selling  the  real  estate,  and  for 
improvident  investments  of  the 
trust  funds  and  to  remove  the 
trustees,  it  appeared  that  a  former 
action  was  brought  by  plaintiff 
against  defendants  and  others, 
wherein  the  complaint  charged 
willful  and  fraudulent  misconduct 
in  the  management  of  the  estate 


and  delay  in  selling  the  real  estate, 
aud  demanded  judgment  that  the 
executors  be  directed  to  sell  im- 
mediately, also,  to  pay  plaiutitf  the 
sums  lost  by  such  negligence,  and 
that  some  other  person  be  ap- 
pointed  to  take  charge  of  the  por- 
tion of  the  funds  in  which  plaintiff 
was  interested.  By  the  judgment 
in  that  action  the  trustees  were 
directed  to  sell  the  real  estate  at 
auction  within  five  mouths,  and 
one  of  the  trustees  was  suspended 
until  the  further  order  of  the  court 
on  the  ground  of  his  insolvency. 
It  also  appeared  and  the  court 
found  that  plaintiff,  upon  being 
paid  a  consideration  by  the  other 
cestuis  que  trusty  who  were  satisfied 
with  defendants'  management,  con- 
sented to  a  delav  in  the  sale;  that 
certain  securities  were  set  aside  as 
and  for  her  portion  of  the  trust 
fund,  aud  that  the  lands  were  sold 
within  the  time  agreed.  Jleld, 
that  the  former  judgment  in  effect 
determined  that  upon  the  facts 
existing  at  the  time  it  was  rendered 
plaintiff  was  neither  entitled  to  re- 
cover damages  for  delay,  nor  for 
a  judgment  removing  defendants 
from  their  trustee.ship;  aud  that 
said  judgment  was  conclusive  and 
estopped  plaintiff  from  any  claim 
for  relief  based  on  facts  occurring 
prior  to  said  judgment;  also,  that 
no  claim  could  be  based  upon  the 
subsequent  delay  in  selling  the 
real  estate.     Crabb  v.  Young,      56 

2.  A  party  may  not  enjoy  the  rights 
awarded  to  him  by  a  judgment  and 
deny  its  force  as  an  adjudication. 
MUh  V.  Hoffman.  181 


WJien  prior  order  as  to  distri- 


bution of  funds  in  Viands  of  superin- 
tendent of  inRurance  department  con- 
clusive upon  application  for  order 
directing  a  different  distribution. 

See  In  re  Att'y-Ge7iU  v.  2i.  A.  L. 
Ins.Co.  (3iem.)  654 


FRAUD. 

1.  In  an  action  to  recover  a  sum  of 
money,  alleged  to  have  been  loaned 
by  H.  S.  &  Co.  to  defendant,  plaint- 
iff put  in  evidence  a  written  instru- 
ment'  executed    by     defendant. 
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which  stated  that  he  had  "bor- 
rowed  and  received"  of  S.  M.  & 
Co.  the  sum  claimed,  and  that  the 
same  was  *'  payable  to  them  or 
order  od  demand  witli  interest." 
Defendant  ottered  and  was  per- 
mitted to  prove,  as  a  defense,  tliat 
the  instrament  was  executed  as 
part  of  a  prior  oral  agreement  bj 
tlie  terms  of  wliich  tlie  payees 
were  to  advance  the  money  in  an- 
ticipation, upon  debts  owing  by 
them  and  on  the  defendant's  prom- 
ise that  it  should  be  applied  in 
discharge  of  those  debts,  and  that 
the  writing  should  be  executed, 
but  when  the  money  was  so  ap- 
plied that  it  should  be  returned  to 
the  defendant  ;  also,  that  the  lat- 
ter had  applied  the  money  as 
agreed .  Plaintiff  sued,  as  receiver 
of  said  firm  of  S.  M.  &  Co.  It 
appeared  that  the  form  of  the 
writing  was  adopted  at  the  re- 
quest of  the  payees,  so  that  if 
creditors,  other  than  those  bene- 
fited by  the  advance,  should  make 
inquiry,  they  might  suppose  the 
transaction  was  as  the  paper  indi- 
cated. Plaintiff  claimed  that  this 
was  fraudulent  as  to  other  credi- 
tors  represented  by  the  receiver. 
Held  untenable  ;  that  in  providing 
beforehand  for  the  payment  of  one 
rather  than  another  obligation,  the 
firm  violated  no  duty,  although 
insolvent ;  also,  that  it  could  not 
be  said  as  matter  of  law  that  any 
fraud  was  intended  by  either,  it 
was  a  question  of  fact  for  the  jury. 
JuUliard  v.  Cfuiffce,  529 

2.  li  seems  that  if  a  creditor  was 
here,  who,  on  the  faith  of  the  se- 
curity apparently  afforded  by  the 
instrument,  had  either  sold  goods 
or  given  credit,  or  in  any  way 
changed  his  position  to  his  detri- 
ment, a  different  question  would 
Arise.  Id, 

8.  li  sectns,  also,  that  if  the  agree- 
ment was  against  the  spirit  of  tlio 
bankrupt  or  insolvent  laws,  or 
otherwise  contrary  to  public  policy, 
plaintiff's  position  was  no  i^etter 
tliau  that  of  defendant  and  he 
could  not  avail  himself  of  the  ob- 
jection. Id. 

In  assessment  for  a  local  im- 


provement in  New   York  eity^   what 
proper  evidence  of. 

Hee  In  re  L.  is  W.  Orplum  Home. 

16 

FRAUDULENT    CONVErANCES. 

Th^  mere  fact  that  an  assignment 
of  property  by  a  debtor  was  volun- 
tary and  without  consideration  in 
not  sufi&cieut  to  require  a  finding 
that  it  was  fraudulent  against 
creditors.  Genesee  liiv.  Nat,  B'k 
V.  Mead.  6;;7 


GENERAL  TERM. 

The  General  Term  has  power  and  it 
is  its  duty  to  review  tlie  verdict  in 
an  action  to  recover  damages  for 
death  caused  by  negligence, 
and  to  set  it  aside  if  it  appears  ex- 
cessive or  the  result  of  sympathy 
and  prejudice.  Houghkirkv.  Prest., 
etc.,  D,  d>  J/,  C\  Co.  219 


GRAND  JURY. 

1.  The  act  of  1881  (Chap.  532.  Laws 
of  1881)  purporting  to  amend  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  1041),  in  regard  to  the 
selection  a^d  drawing  of  ^.jurors  in 
the  city  and  county  of  Albany,  so 
far  as  it  relates  to  grand  iurors,  is 
a  local  act  and  is  witliin  the  pro  hi- 
bition  of  the  provision  of  the 
State  Constitution  (Art.  3.  §  18), 
forbidding  the  passage  of  a  local 
or  private  bill  for  "  selecting,  draw- 
ing, summoning  or  impaneling 
grand  or  petit  jurors."  People  v. 
Petrea.  128 

2 .  Assuming,  therefore,  the  said  act 
not  to  have  been  reported  by  the 
com mis.*«i oners  appointed  by  law  to 
revise  the  statutes,  and  so  not 
within  the  exception  (Art.  3,  §  25) 
exempting  from  the  operation  of 
said  provision,  bills  so  reported^ 
the  said  act  is  as  to  grand  jurors 
unconstitutional  and  void.  Id, 

3.  In  the  absence  of  proof  to  the 
contrary  it  will  be  presumed  in 
support  of  the  constitutionality  of 
the  act  that  it  originated  in  a  bill 
so  reported.  Id. 
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4.  It  is  proper,  however,  to  establish 
by  proof  aliunde  that  it  did  not  so 
origiuate.  Id, 

5.  So  far  as  said  act  relates  to  the 
selectioQ  of  petit  jurors,  as  it  is 
simply  an  amendmeut  of  au  exist- 
ing local  law,  it  is  not  within  the 
prohibitory  provision  of  the  Con- 
stitution and  is  valid.  Id, 

6.  The  amendment  of  an  existing 
local  act  in  mere  matters  of  detail 

,  is  not  within  the  mischief  aimed 
at  by  said  provision,  and  is  not 
violative  thereof.  Id, 

7.  Where  an  indictment  was  found 
by  a  grand  jury  drawn  from  the 
petit  j^ury  list  as  provided  for  in 
said  act,  held,  upon  the  trial  thereof, 
that  as  the  grand  jurors  were  drawn 
by  the  proper  o dicer,  were  regu- 
larly summoned  and  returned, 
were  recognized,  impaneled  and 
sworn  by  the  court,  were  qualified 
to  sit  as  grand  jurors,  and  as  such 
found  the  indictment,  the  arraign- 
ment and  trial  of  the  accused  un- 
der it  was  not  a  violation  of  the 
constitutional  guaranty  that  no 
person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous 
crime,  save  as  excepted,  *'  unless 
on  presentment  or  indictment  of  a 
grand  jury  "  (Art.  1,  ^  G) ;  that  the 
indictment  was  by  a  grand  jury 
within  the  meaning  of  said  guar- 
anty. Id. 

8.  Also  ?ield,  that  under  the  Code  of 
Critainal  Procedure  (§4^  312,  313. 
821,  828,  829),  the  accused  was  not 
entitled  to  avail  himself,  by  plea 
or  objection  in  other  form,  of  the 
defect  in  the  proceedings  in  draw- 
ing the  grand  jury  Id. 


HABEAS  CORPUS. 

1.  A  warrant  so  issued  by  a  district 
attorney  as  authorized  by  the  stat- 
ute (Chap.  338.  Laws  of  1847)  for 
the  arrest  of  the  relator,  stated  that 
he  stood  indicted  "  for  contempt." 
On  habeas  corpus,  issued  on  the  pe- 
tition of  the  relator,  held,  that 
this  was  a  sufficient  specification  of 
the  offense  ;  that  as  the  statement 
was    of    a    contempt   which    has 


already  served  as  a  basis  of  an  in- 
dictment, it  necessarily -implied  a 
willful  contempt,  of  a  character 
constituting  a  misdemeanor.  Peo- 
pie  J  ex  rel,  v.  Jlead,  415 

2.  Also  held,  that  as  the  indictment 
was  found  prior  to  the  enactment 
of  the  Code  of  Criminal  Procedure 

•  the  provisions  therein  (^§  301, 302) 
an  to  the  form  of  bench  warrants 
did  not  apply  (^  9G2),  nor  was  it  a 
case  of  a  commitment  for  contempt 
specified  in  the  provision  of  the 
Kevised  Statutes  (2  R.  S.  507,  §  40) 
in  relation  to  habeas  corpus.        Id. 

3.  The  indictment  was  found  by  the 
Court  of  Sessions  of  Albany  county; 
the  application  for  the  writ  othahetu 
corpus  was  made  to  a  justice  of  the 
Supreme  Court  in  New  York.  At 
the  time  of  the  hearing  thereon  the 
Court  of  Oyer  and  Terminer  in  and 
for  Albany  county  was  in  session. 
Held,  that  the  Oyer  and  Terminer 
had  authoritv  to  try  the  prisoner 
(2  R.  S.  205.  gg  29,  80).  and  so  that 
the  justice  had  no  authority  to  let 
the  prisoner  to  bail.  (2  R.'S.  728, 
§§  56,  67.)  Id, 

HIGHWAYS. 

It  is  not  negligence  per  se  to  drive  a 
team  at  **a  lively  trot"  in  the 
streets  of  a  city .  One  so  driving 
is  not  limited  to  any  particular  rate 
of  speed,  but  is  bound  simply  to 
use  proper  Care  and  prudence,  so 
as  not  to  cause  injury  to  other  per- 
sons lawfully  upon  the  streets. 
Crocker  v.  Ktiick,  Ice  Co,  6^2 

Jurisdiction  of  Supreme  Court 

to  appoint  commissioners  under  act 
chap.  482,  Laws  of  1875,  as  amended, 
to  appraise  damages  and  benefits  for 
opening  streets  in  territory  contiguous 
to  city. 

See  In  re  Churcli,  1 

HUSBAND  AND  WIFE. 

1.  Under  a  conveyance  to  a  husband 
and  wife  jointly,  they  take,  not  as 
tenants  in  common  or  ns  joint  ten- 
ants, but  as  tenants  by  the  entirety, 
and  upon  the  death  of  either,  the 
survivor  takes  the  whole  estate. 
Bertles  v.  Nunan,  102 
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2.  This  common-law  doctrine  has  not 
been  abrogated  by  tbe  Btatutory 
provisions  (§  3,  chap.  200,  Laws 
of  1848,  amended  by  chap.  875, 
Laws  of  1849 ;  §§  1,  2,  chap.  90, 
Laws  of  1860,  amended  by  chap. 
172,  Laws  of  1862),  enabling  a  wife 
to  acq  aire  and  hold  a  separate 
estate  and  to  sell  and  convey  the 
same.  (Danfoutii  and  FiNCA, 
JJ.,  dissenting.)  id. 

8.  As  to  whether  those  provisions 
apply  to  lands  so  conveyed,  quare. 

Id, 

4.  So  also  as  to  whether  the  husband 
still  retains  the  common-law  right 
of  control  and  use  of  lands  so  con- 
veyed,  during  the  joint  lives.     Id, 

5.  On  settlement  of  the  accounts  of 
executors,  it  appeared  that  the 
testator,  having  in  his  hands  a 
sum  of  money  belonging  to  his 
wife,  loaned  it  in  1869,  taking 
notes  in  the  name  of  his  wife. 
Afterward  he  included  the  amount 
in  a  mortgage  executed  to  himself 
by  the  borrower.  The  amount, 
with  interest,  was  allowed  to  the 
widow  by  the  executors;  It  was 
claimed  by  the  contestant  that  it 
was  to  be  presumed  that  the  wife 
did  not  consent;  that  the  hupband 
was  guilty  of  a  conversion  of  her 
money,  and  so  the  statute  of  limita- 
tions was  set  running  and  the 
claim  outlawed  prior  to  the  testa- 
tor's death.  lleld  untenable; 
that  it  was  to  be  presumed ,  in  the 
absence  of  evidence  to  the  contrary, 
that  the  security  was  taken  by  the 
husband,  with  the  consent  of  the 
wife  ;  and  therefore  to  the  extent 
of  her  interest,  he  held  the  mort- 
gage an  agent  or  trustee  for  her. 
In  re  Frazer.  239 

6.  Also  held^  that  interest  was  prop- 
erly allowed,  as  it  was  earneu  by 
the  investment  and  received  by  the 
testator.  Id, 

See  Ante-Nuptial  Agrbbhbnt. 
Married  Women. 


INDICTMENT. 

1.  It  is  not  essential  to  the  validity 
of  an  indictment  for  contempt  that 


the  accused  should  first  have  been 
adjudged  guilty  of  contempt  by 
the  court  whose  process  he  dis- 
obeyed. People,  ex  rel,  v.  Mead.  415 

2.  Tbe  relator  was  served  with  a 
subpoena,  requiring  him  to  appear 
before  the  Court  of  Oyer  and  Ter- 
miner in  the  county  of  Albany. 
He  was  called,  and  omitted  to  ap- 
pear. Ueld,  that  he  was  properly 
indicted  for  contempt  in  that  coun- 
ty; that  the  offense  was  there 
committed .  Id. 

3.  An  indictment  for  false  pretenses 
averred  in  substance,  that  the 
accused  having  contracted  to  sell 
to  B.,  the  complainant,  certain 
premises,  fraudulently  exhibited 
to  B.,  who  was  illiterate  and  un- 
able to  read,  a  deed  wliich  he  false- 
ly re])re8ented  to  be  a  deed  of  the 
premises,  when  in  fact  the  descrip- 
tion covered  other  premises,  etc. 
What  purported  to  be  a  copy  of 
the  deed  was  set  forth  in  the  in- 
dictment. The  deed  offered  in 
evidence  on  trial  showed  that  in 
the  copy  in  the  indictment  the 
easterly  and  westerly  boundary 
lines  were  omitted.  The  copy, 
however,  showed  inferentially  the 
length  of  these  two  lines.  Held, 
that  the  variance  was  not  material. 
Webster  v.  People.  422 

4.  The  indictment  did  not  allege  that 
the  deed  was  under  seal.  It  was 
so  stated,  however,  in  the  attest- 
ing clause,  a  copy  of  whicli  was 
set  forth.  Heldt  this,  with  the 
averment  that  the  instrument  was 
a  deed,  amounted  to  a  substantial 
averment  that  it  was  under  seal. 

Id. 

5.  Where  such  an  indictment  sets 
forth  various  pretenses  alleged  to 
be  false,  if  one  or  more  are  proved 
to  be  false,  and  are  sufficient  per 
se  to  constitute  the  offense,  a  con- 
viction is  proper,  notwithstanding 
the  failure  of  the  prosecution  to 
prove  the  other  alleged  pretenses 
to  be  false.  Id, 

6.  Where,  to  an  indictment  for  niui^ 
der,  the  defendant  pleaded  "guilty 
to  manslaughter  in  the  first  de- 
gree," held,  that  an  acceptance  of 
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the  plea  and  a  jadgment  thereon 
was  proper  ;  that  it  was  not  neces- 
sary to  aver  in  the  indictment  the 
facts  which,  if  proven,  would  con- 
stitute the  lesser  crime.  People  v. 
McDonnell.  657 


INFANTS. 

1.  In  the  case  of  a  child  of  tender 
years,  injured  by  alleged  negli- 
gence, where  the  circumstances 
would  justify  an  inference  thnt  he 
was  misled  or  confused  in  respect 
to  the  actual  situation,  and  that 
his  conduct  was  not  unreasonable 
in  view  of  those  circumstaDce$), 
and  his  age,  the  question  of  con- 
tributory necfligence  is  for  the 
jury,  although  he  may  have  omit- 
ted some  precaution  which  in  tlio 
case  of  an  adult  would  be  deemed 
conclusive  evidence  of  negligence. 
Barry  v.  N,  Y,  6\,  tic,  289 

2.  The  provisions  of  the  Revised 
Statutes  (1  R.  S.  726,  §  87  ;  id. 
773,  ^  3;,  authorizing  an  accumu- 
lation of  the  income  of  real  and 
personal  property  for  the  benefit 
of  minors,  require  that  the  accu- 
mulation shall  be  for  the  benefit 
of  a  minor  solely  and  during  his 
minority, and  that,  when  the  period 
of  accumulation  ceases,  the  accu- 
mulated  funds  shall  be  released 
from  further  restraint  and  paid 
over  to  the  person  for  whose  ben- 
efit the  accumulation  is  directed. 
Pray  v.  Uegeina7i.  50^5 

8.  A  direction  for  accumulation  dur- 
ing a  minority,  accompanied  with 
a  gift  of  the  income  of  the  accu- 
mulated fund  after  the  expiration 
of  the  minority,  to  the  minor  for 
life,  and  of  the  principal,  upon  his 
death,  to  other  persons,  is  void. 
(1  R.  S.  726,  §  38.)  Id. 

WJi,en    minor   on    coming    of 

agCt  esUrppedfrom  questioning  acta  of 
general  guardian. 

a&e  Mills  V.  Hoffman,  181 


INJUNCTION. 

Where  in  a  controversy  sought  to 
be  submitted  under  the   Code  of 

SicKELs  —  Vol.  XLVIL 


Civil  Procedure  (§  1279)  between 
the  State  and  a  corporation,  the 
only  relief  to  which  the  former  is 
entitled,  if  any,  is  to  restrain  the 
corporation  from  exercising  fran- 
chises unlawfully,  the  proceeding 
should  be  dismi^ised,  as  that  relief 
may  aot  be  given  therein.  (Code, 
§  1281.)  People  v.  Mut,  En,  <€•  Ac. 
Asm.  622 


Order  granting  preliminary  in- 


junctvm  not  appealable  to  this  court. 
See  Foster  v.  City  of  B.  {Mem.)  6<39 

INSURANCE. 

- — Validity  of  act  {CMp.  694, 
Laws  of  1865),  providing  for  taxation 
of  foreign  insurance  companies. 

See  People  v.  Fire  Assn,  311 


INSURANCE  (FIRE). 

A  policy  of  insurance,  issuid  by 
defendant  upon  a  dwei ling-house, 
contained  a  condition,  avoiding  it, 
"  if  the  building /xror/ie  unoccupied 
without  the  consent  of  tlie  com- 
pany indorsed  "  thereon  ;  this  was 
in  connection  with  other  conditions 
relating  to  the  future.  It  was  pro- 
vided in  the  policy  that  nothing 
but  a  specific  agreement,  indorsea 
thereon,  should  be  construed  as  a 
waiver  of  any  of  its  condition.s,  and 
that  an  agent  '*  has  no  authority 
to  waive,  modify  or  strike  from 
this  policy  any  of  its  printed  con- 
ditions." The  insurance  was  ef- 
fected, and  the  policy  delivered  by 
an  as:ent  of  the  defendant.  The 
building  was  then  unoccupied, 
which  fact  was  known  to  the  agent. 
He  had  authority  to  insure  udoccu- 
pied  buildings,  and  the  premium 
charged  was  at  the  rate  for  such 
buildings,  which  was  more  than 
double  that  for  those  occupied. 
No  indorsement,  however,  of  de- 
fendant's consent  was  made  upon 
the  policy.  In  an  action  upon  the 
policy,  Jieldf  that  the  condition  as 
to  an  indorsement  might  have  been 
fairly  interpreted  by  the  insured  as 
relating  only  to  the  future ;  but,  as- 
suming it  to  be  otherwise,  it  was 
to  be  assumed  that  the  agent  ac- 
counted for  and  paid  over  to  def  end- 
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ant  the  premium  receiyed,  and  as  it 
liad  not  onlj  not  repudiated  the 
contract,  but  recognized  its  original 
validitv,  it  must  he  deemed  to  have 
waived  the  condition  essential  to 
such  validity  ;  that  it  would  not  be 
permitted  to  receive  and  keep  the 
fruits  of  the  contract  and  jet 
repudiate  its  existence.  UaiglU  v. 
CotWIIm,  Co.  51 

2.  The  premises  had  been  sold  on 
foreclosure,  but  no  deed  had  been 
executed  or  report  of  sale  made. 
IleUl,  that  as  the  sale  yet  remained 
inchoate  and  conditional,  tliQre  was 
no  breach  of  a  condition  of  the 
policy  avoiding  it  in  case  of  a 
transfer  of  interest  without  consent 
indorsed.  Id, 


INSURANCE  (LIFE). 

1.  One  holding  a  policy  of  life  insur- 
ance does  not  forfeit  his  policy  by 
omitting  to  pay  annual  premiums 
tliereon  after  the  company  issuing 
tlie  policy  has  ceased  to  do  business, 
transferred  all  of  its  assets  and  be- 
come  insolvent.  People  v.  Em. 
Mut.  L.  Ins.  Co.  105 

2.  The  fact  that  a  life  insurance  com- 
pany is  authorized  to  reinsure  its 
risks,  or  that  it  is  by  statute  per- 
mitted to  discontinue  its  business 
and  wind  up  its  affairs,  does  not. 
release  it  from  any  of  its  existing 
obligations;  such  a  company  has 
no  power  to  turn  its  policy-holders 
against  their  consent  over  to  an- 
other  company,  and  the  policy- 
holders are  under  no  obligations, 
in  order  to  protect  their  legal  rights, 
to  protest  against  an  effort  bo  to  do. 

Id. 

8.  The  implied  contract  of  the  com- 
pany with  its  policy-holders  is,  that 
it  will'contiuue  its  business.keep  on 
hand  the  fund  required  by  law  for 
their  security,  and  remain  in  a  con- 
dition, so  long  as  its  contracts  con- 
tinue, to  perform  its  obligations. 

Id. 

4.  The  E.  M.  L.  Ins.  Co.  entered  into  a 
contract  with  the  C.  L.  Ins.  Co.,  by 
which  the  latter  agreed  to  insure 
the  outstanding  risks  of  the  former 


for  a  sum  specified,  it  agreeing  to 
cease  business  and  to  wind  up  its 
affairs  ;  it  transferred  all  of  its  as- 
sets to  the  C.  L.  Ins.  Co.,  and  still 
owed  that  company  a  balance  which 
it  had  no  means  of  paying  and  has 
not  paid.  The  E.  M.  L.  Ins.  Co. 
thereupon  surrendered  its  offices, 
notified  the  comptroller  of  that 
fact,  and  seven  years  thereafter, 
at  the  suit  of  the  attorney-general, 
it  was  dissolved  and  a  receiver  ap- 
|x>inted.  Certain  of  its  policy-hold- 
ers refused  or  neglected  to  accept 
new  policies  from  the  C.  L.  Ins.  Co., 
and  omitted  to  pay  premiums  after 
such  transfer.  Ileid,  that  the  R. 
M.  L.  Ins.  Co.,  having  voluntarily 
disabled  itself  from  tlie  perform- 
ance) of  its  contract,  said  policy- 
holders were  excused  from  further 
performance  or  offer  to  perform  on 
their  part,  and  were  entitled  to  re- 
cover as  damages  for  the  breach  on 
the  part  of  the  company,  the  value 
of  their  policies  at  the  time  of  such 
breach ;  that  by  virtue  of  their  po- 
sition thev  were  beneficiaries  of 
the  fund  neld  by  the  State  as  se- 
curity for  policy-holders,  and  their 
claims  followed  that  fund  into  the 
hands  of  the  receiver  and  were  first 
entitled  to  be  paid  therefrom.    Id, 

5.  A  warranty  in  an  application  for  a 
policy  of  life  insurance  that  a  third 
person  is  in  good  health  does  not 
mean  an  actual  freedom  from  ill- 
ness or  disease,  but  simply  that 
the  person  has  indicated  in  his 
actions  and  appearance  no  symp 
toms  or  traces  of  disease,  and  to 
the  ordinary  observation  of  a 
friend  or  relative  is  in  truth  well. 
Orattan  v.  Met,  L,  Ins,  Co,        274 

G.  Where,  therefore,  in  an  action 
upon  a  policy,  upon  the  question 
as  to  a  breach  of  such  a  warranty, 
the  court  charged  that  if  from  the 
appearance  of  the  person  he  was 
iu  good  health  so  that  anybody 
would  so  pronounce  him,  and  there 
was  nothing  to  indicate  he  was  not 
in  good  health,  the  warranty  waa 
not  broken  although  in  fact  the 
germs  of  a  hidden  and  lurking  dis- 
ease then  existed.    Held  no  error. 

Id, 

I  7.  An  application  contained  a  war- 
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laiitj  that  the  answers  to  the  ques- 
tions in  the  report  of  the  medical 
examiner  were  *^  fair  and  true," 
and  tbe  applicant  signed  a  certifi- 
cate at  the  foot  of  said  report  to 
the  efifect  that  he  had  given  true 
answers  to  the  questions,  and  "  that 
tliey  agree  exactly  with  the  fore- 
going." He  gave  a  truthful  answer 
to  a  question  by  the  medical  exam- 
iner,  but  the  latter  wrote  a  differ- 
ent and  untruthful  answer  in  his 
•  report.  The  evidence  authorized 
a  finding  that  the  applicant  did 
not  see  the  answer  as  written  in 
the  report,  and  was  ignorant  of  the 
fact  that  it  differed  from  that  given 
by  him.  Held,  that  this  having 
been  found,  the  company,  not  the 
insured,  was  responsible  for  the 
falsehood.  Id, 

8.  Such  a  certificate  can  only  be  met 
and  answered  by  proof  establish- 
ing either  that  the  answer  was  not 
written  or  was  not  known  to  the 
applicant  when  the  certificate  was 
signed  by  him ;  the  burden  of  the 
untruth  must  be  shown  to  r<^st 
solely  on  the  agent  of  the  company. 

Id. 

9.  To  prove  the  falsity  of  the  answer 
as  given  in  the  report,  defendant 
put  in  evidence  a  portion  of  a  let- 
ter written  by  the  insured.  Plaint- 
iff was  permitted,  under  objection 
and  exception,  to  read  in  evideiicK 
the  remainder  of  the  letter,  which 
gave  a  history  of  the  transaction, 
showing  that  the  writer  gave  a 
correct  answer,  and  was  ignorant 
of  the  fact  that  an  untruthful  an- 
swer was  written  in  the  report. 
Jffeld,  that  the  ruling  was  proper. 

Id. 

10.  A  physician  who  was  called  npT)n 
professionally  to  make  an  examin- 
ation of  T.,  brothef  of  the  insured, 
wa»  asked  "  what  opinion  did  you 
form,  based  on  the  general  siglit  of 
the  man  before  you  made  an  exam- 
ination, or  before  you  had  any  con- 
viTSKlion  with  him."  Held,  that 
tlie  question  was  properly  excluded 
as  privileged  within  the  statute. 
(Code  of  Civil   Procedure,  §  834  ^ 

Id. 

11.  After  a  physician  called  by  de- 


fendant had  been  asked  if  T.,  upon 
whom  he  attended,  died  of  con- 
sumption, and  the  question  had 
been  excluded,  he  was  asked 
whether,  in  response  to  questions 
put  by  plaintifi^s  counsel  on  a  for- 
mer  trial ,  he  had  not  answered  that 
T.  died  of  consumption.  This  was 
objected  to  and  excluded.  Held 
uo  error;  first,  what  the  witness 
had  testified  to  could  only  be 
proved  to  contradict  him  or  refresh 
ills  memory  ;  second,  the  plaintiff's 
inquiry  on  the  former  trial  did  not 
preclude  his  objecting  to  the  evi- 
dence. Id. 

11.  In  an  action  to  recover  back  pre- 
miums paid  upon  certain  policies 
*of  life  insurance  issued  by  defend- 
ant, each  of  which  when  delivered 
contained  a  provision  that  the 
policy  would  **  be  good  at  any  time, 
after  three  payments,  for  its  equit- 
able value/'  the  complaint,  after 
alleging  the  issuing  of  the  policies 
and  the  payment  of  more  than 
three  years  premiums,  averred,  in 
substance,  that  plaintiff,  having 
concluded  not  to  continue  to  pay 
premiums,  demanded  of  defendant 
the  equitable  value  of  the  policies, 
and  on  its  refusal  to  allow  the 
same,  commenced  an  action  to  re- 
cover such  equitable  value;  that 
thereafter  defendant  notified  plaint- 
iff that  said  provision  was  inserted 
in  the  policies  without  its  authority 
or  consent,  and  set  up  such  claim 
in  the  answer.  Whereupon  the 
plaintiff  discontinued  the  said 
action,  and  paid  the  taxable  costs 
thereof.  Held,  that  assuming  the 
first  action  was  discontinued  in 
consequence  of  said  averments  in 
the  answer,  defendant  was  not  es- 
topped, as  it  did  not  damage  plaint- 
iff, because  whether  the  clause  was 
part  of  the  contract  or  not  the  for- 
mer action  could  not  have  been 
sustained;  that  the  clause  if  bind- 
ing upon  defendant  imposed  no 
obligation  upon  the  company  to  pay 
any  thing  until  plaintiff^s  death ; 
it  simply  continued  the  policies  in 
force  for  their  equitable  value  in 
case  no  further  payments  were 
made.  Andrews  v.  jEtna  L.  Inn. 
Co.  596 

18.  It  appeared  upon  the  trial  of  this 
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action  that  the  notice  referred  to 
was  a  letter  written  to  defendant's 
secretary,  which,  while  it  asserted 
that  the'  clause  was  written  in  the 
policies  without  authority,  stated 
that  defendant  was  willing  to  per- 
form it,  and  the  answer  in  the  for- 
mer action  which  asserted  that  the 
clause  was  inserted  without  author- 
ity denied  that  defendant  had  re- 
fused to  pay  the  equitable  value. 
Jleld^  that  this  was  an  unequivocal 
election  on  the  part  of. defendant 
to  affirm  or  ratify  the  alleged  un- 
authorized act,  and  so  the  proceed- 
ings in  the  former  action  furnished 
DO  basis  for  an  equitable  estoppel. 

Id, 

14.  The  court  refused  to  submit  to 
the  jury  the  questions  as  to  the  or- 
iginal validity  of  the  policies,  and 
whether  they  had  been  affirmed 
by  defendant.  ^«/(f  no  error ;  be- 
cause, first,  no  such  issue  was  ten- 
dered by  the  complaint ;  ftecond, 
the  evidence  of  ratification  was  so 
conclusive  there  was  no  question 
for  the  jury.  Id. 

When  prior  order  cu  to  distri- 


button  of  fundi!  in  hands  of  supenn 
Undent  of  insurance  dtpa/i'tment  con- 
elunive    upon    applieation  for  order 
directing  a  different  distribution. 

See  In  re  Att't/-Qen.  v.  N.  A.  L. 
Ins.  Co*    {Mem.)  054 

INTEREST. 

1.  Where  one,  entitled  to  an  award 
for  damages  by  reason  of  the  widen- 
ing of  Broadway  in  the  city  of  New 
York,  made  in  proceedings  under 
the  act  of  1869  (Chap.  890,  Laws  of 
1869).  accepted  the  sum  awarded, 
and  gave  a  receipt  acknowledging 
payment  in  full  of  its  amount,  Jield, 
that  the  right  to  interest  was 
thereby  waived,  and  an  setion  to 
recover  the  same  could  not  there- 
after be  maintained  against  the 
city  ;  and  this,  although  the  claim- 
ant demanded  payment  of  interest 
at  the  time  and  protested  against 
the  refusal  of  the  comptroller  to 
pay  the  same.  Cutter  v.  Mayor, 
etc.  166 

2.  Interest  in  such  case  is  given  as 
damages  for  non-payment  or  deten- 


tion of  the  money  awarded  (§  188, 
chap..  86.  Laws  of  1818),  and  is  only 
to  be  recovered  with  the  principal 
by  action;  it  does  not  constitute  a 
debt  capable  of  a  distinct  ^laim. 
Acceptance,  therefore,  without 
action,  of  the  sum  awarded,  in  full 
payment  of  the  principal,  bars  an 
action  for  such  damages.  Id, 


Wlien  allowable  on  moneys  in 


hands  of  agent  or  trvstee. 
See  In  re  I^azer. 


JOINT  DEBTORS. 


289 


1.  An  action  mav  be  brought  under 
the  Code  of  Civil  Procedure  (§  1937). 
after  the  recovery  of  a  judgment 
against  joint  debtors,  by  the  judg- 
ment creditor  '*  against  one  or  more 
of  the  defendants  who  were  not 
summoned  in  the  original  action," 
although  the  defendants  served 
have  appealed  and  have  given  the 
security,  which  under  said  Code 
(S  1310)  *•  stays  all  proceedings  to 
enforce  the  judgment  appealed 
from."    Morey  v.  Traeey.         581 

2.  The  second  action  is  not  brought 
to  enforce  the  judgment  but  to 
establish  the  liability  of  the  defend- 
ants not  served,  which  is  not  de- 
termined by  such  judgment.    Id. 


JOINT  TENANTS. 

See  Tenants  in  Common  and  Joint 
Tenants. 


JUDICIAL  SALES. 

1.  In  proceedings  to  compel  a  pur- 
'chaser  of  real  estate,  at  a  receiver's 
sale,  to  complete  lli«  purchase,  the 
receiver  clainied  title  under  two 
deeds  ;  one  dated  March  21.  1863. 
from  an  executor,  having  power 
under  the  will  to  sell  the  real  es- 
tate, to  a  third  person,  having  the 
same  familv  name  as  the  executor ; 
the  other  dated  March  25,  1863,  by 
said  grantee,  conveying  the  premi- 
ses back  to  the  executor,  individu- 
ally. The  deeds  were  both  re- 
corded April  1,  1863.  with  an  inter- 
val of  but  five  minutes  between. 
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The  receiver's  sale  was  made  Janu- 
ary 11,  1883.  No  accounting  or 
settlement  of  the  estate  by  the 
executor  had  l>een  had ;  uo  expla- 
nation was  made  by  tlie  receiver, 
and  no  ratification  of  the  transfer 
by  those  interested,  under  the  will, 
was  proved.  Held,  that  the  title 
was  defective  as  it  appeared  that 
the  conveyances  were  but  one 
transaction,  the  executor  acting  in 
the  double  capacity  of  seller  and 
purchaser;  and,  therefore,  the 
title  was  voidable  at  the  election 
of  the  beneficiaries  named  in  the 
will ;  also  that  the  lapse  of  time, 
it  being  less  tlian  twenty  years, 
was  not  conclusive  upon  them. 
PeapU  V.  0.  B.  of  8,  B,  B,  Co,   98 

2.  The  court  below  directed  the  pur- 
chaser to  take  tlie  premises  if  the 
seller  should  produce  sufficient 
evidence  showing  a  confirmation 
of  the  executor's  purchase  by  the 
proper  parties.  Such  evidence  to 
be  taken  in  a  proceeding  instituted 
within  sixty  days.  Held  error  ; 
that  the  purchaser  should  have 
been  relieved  wholly  from  his  con- 
tract. Id, 


JURISDICmON. 

1.  A  surrogate,  in  issuing  letters  of 
administration,  has  authority,  and 
it  is  within  his  discretion,  to  limit 
the  powers  conferred  upon  the  ad- 
ministrator. Martin  v.  D,  D.  E. 
B.  &  B.  R.  B.  Go.  70 

2.  Under  the  Ckxile  of  Civil  Proced- 
ure (§^3717,  2718)  a  surrogate  has 
no  jurisdiction  to  entertain  pro- 
ceedings instituted  by  one  claim- 
ing a  legacy,  to  compel  an  exec- 
utor to  pay  the  same,  when  the 
executor  "  files  a  written  answer 
duly  verified,  setting  forth  facts 
which  show  that  it  is  doubtful 
whether  the  petitioner's  claim  is 
valid  and  legal,  and  denying  its 
validity.'*  In  such  a  case,  the  sur- 
rogate must  dismiss  the  petition. 
Hester  v.  Sliepard,  251 

8.  The  complaint  herein  set  forth  a 
demand  for  $398.71 ;  the  answer 
denied  liability  and  set  up  a 
counter-claim   for  |301.29.      The 


trial  court  found  with  defendant 
and  gave  judgment  against  plaint- 
iff for  the  counter-claim.  The 
General  Term  reversed  the  judg- 
ment. Hdd,  that  the  amount  of 
the  two  claims  constituted  *'  the 
matter  in  controversy,"  within  the 
meaning  of  the  Code  of  Civil  Pro- 
cedure (§  191,  subd.  8),  and  that 
this  court  had  jurisdiction  on  ap- 
peal.    Orawford  v.  WeH  /Side  B'k. 

681 

Juriidiction  of  Supreme  Court 

to  appoint  cmnmisnaners  under  act 
eh/rp,  482,  Laws  of  1875,  as  amended, 
to  appraise  damages  and  benefits  for 
opening  streets  in  territory  eontigtums 
to  city. 

See  In  re  Church,  1 

Jurisdiction   of  surrogate    to 

determine  question  as  to  widow's  rig?it 
to  the  artides  of  household  furniture 
specified  in  t?ie  statute,  when  in  accord- 
ance with  an  ante-nuptial  contract  she 
has  accepted  a  sum  *'in  lieu  of  Jwr 
rights  "  as  widow. 

See  In  re  Young  v.  Hi€ks,  236 


JURY. 

The  act  of  188  L  (Chap.  532,  Laws  of 
1881)  purporting  to  amend  the  pro- 
vision of  the  C^e  of  Civil  Proced- 
ure (g  1041),  in  regard  to  the  selec- 
tion and  drawings  of  jurors  in  the 
city  and  county  of  Albany,  so  far 
as  it  relates  to  the  selection  of  petit 
jurors,  as  it  is  simply  an  amend- 
ment of  an  existing  local  law,  is 
valid.    People  V,  Petrea,  128 

See  Challbnob  (of  Jurors). 


LAKES. 
See  Watbr-Courses. 

LANDLORD  AND  TENANT. 
See  Lbasb. 

LARCENY. 

It  is  not  necessary,  on  trial  of 

indictment  for  grand  larceny  in  steal- 
ing a  pocket-book,  to  call  as  uritTiess  the 
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perionflram  vihotn  U  imm  stolen  ;  that 
defendant  took  it  againet  the  wiU  and 
consent  of  said  person  may  be  shown 
by  other  evidence. 
See  People  Y.  Wiggins  (Mem.)  657 


LEASE. 

1.  By  a  lease  for  a  term  of  twenty-one 
years  the  lessee  covenanted  to  pay 
an  annual  rental,  and  all  taxes  and 
assessments,  also  to  build  a  "  first- 
class  commercial  building/*  of  a 
size  and  material  specified,  .to  cost 
not  less  than  $30,000.  A  right  of 
re-entry  in  case  of  non-payment  of 
the  rent  was  reserved,  and  it  was 
covenanted,  that  **  at  the  expiration 
of  the  aforesaid  term  '*  the  value  of 
the  building  should  be  appraised, 
and  upon  payment  of  one-half  of 
the  appraised  value  the  building 
should  belong  to  the  lessor,  and 
"on  the  last  day  of  said  term  or 
other  sooner  determination  of  the 
estate"  granted,  the  lessee  would 
peaceably  surrender  possession 
The  lessor  was  g^ven  the  option  of 
giving  a  renewal  lease  for  a  fur- 
ther term  of  twenty-one  years  in- 
stead of  paying  hal f  the  val ue  of  the 
building,  and  at  the  expiration  of 
that  term  it  was  declared  that  the 
building  should  belong  to  him.  The 
lessee  erected  the  building,  and  at 
the  expiration  of  about  five  years 
his  assignees  were  dispossessed  for 
non-payment  of  rent.  In  an  action 
to  recover  the  rent  due  defendants 
set  up  as  a  counter-claim  the  half 
value  of  the  building,  claiming  that 
the  words  "  expiration  of  the  term  " 
when  the  lessor  was  to  pay  the  half 
value  in  case  he  determined  not  to 
re-lease  related  not  to  time,  but  to 
the  estate  of  the  lessee,  and  that 
upon  termination  of  the  estate  the 
liability  of  the  lessor  arose.  Held 
untenable  ;  that  assuming  the  cove- 
nant  to  pay  such  half  value  to  be 
an  independent  one,  not  conditioned 
upon  the  prior  payment  of  rent, 
the  word  "  term  "  was  used  in  the 
sense  of  time,  and  such  liability  did 
not  arise  until  the  end  of  tlie  twen- 
ty-one years.  Finkelmeier  v. 
Bates,  173 


2.  The  lessor,  as  part  of  the  original 
construction,  put  into  the  building 


an  elevator,  an  engine  to  mn  the 
same;  a  boiler  was  also  placed  in 
a  vault  ander  the  sidewalk  to  fur- 
nish steam  for  the  engine,  and  for 
heating  the  building.  The  boiler 
was  set  in  brick  work,  and  con  Id 
only  be  removed  bv  taking  up  the 
sidewalk.  Defendants  sougnt  to 
counter-claim  the  value  of  the  ele- 
vator and  boiler  ;  held  nntenable ; 
that  in  the  absence  of  evidence  to 
the  contrary,  it  was  to  be  assumed 
the  price  of  these  articles  went  to 
make  up  the  stipulated  expendi- 
ture of  $80,000,  and  under  the 
lease,  as  between  the  parties,  they 
were  to  be  considered  as  part  of 
the  building.  Id, 


Right  of  town  to  lease  lands 


under  water  for  evUieating  oysters, 
8ee  Hand  v.  Newton,  88 

Provision  in  lease  as  to  renewal 

thereof  may  be  modified  by  parol,  and 
as  to  what  is  to  be  considered  as  a 
modification. 

See  Crosby  v.  Moses,  {Mem.)      934 


LEGACIES. 

The  will  of  G.  gave  to  two  grand- 
children **the  sum  of  $1,000  each, 
to  be  paid  to  them  respectively  as 
they'  arrive  at  the  age  of  twenty- 
five  years."  To  five  children  he 
gave  $1,000  each,  payable  one  leg- 
acy each  year  for  five  years  after 
his  decease.  After  certain  devises 
and  bequests,  be  gave  his  residuary 
estate  to  defendant,  his  son,  sub- 
ject to  the  payment  of  his  debts 
and  the  legacies.  In  an  action  by 
the  administrator  of  the  estate  of 
one  of  said  grandchildren,  who  died 
before  reaching  the  age  of  twenty- 
five,  brought  after  she  would  have 
readied  that  age,  had  she  lived,  to 
recover  the  legacy,  held^  that  the 
postponement  of  the  time  of  pay- 
ment did  not  make  the  gift  contin- 
gent;  that  the  testator's  intent,  as 
disclosed  by  the  will,  was  simply  to 
postpone  payment  for  the  benefit  of 
the  estate ;  that  the  legacy  vested 
upon  the  death  of  the  testator, 
and  that  plaintiff  was  entitled  to 
recover.     Bushnell  v.  Carpenter, 

270 
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LEGITIMACY. 

The  wife  of  M.,  a  resident  of  thiH 
State,  procured  a  divorce  from  him 
on  account  of  his  adultery  ;  the 
judgment  forbade  him  from  mar- 
rying again.  He  thereafter  went 
into  the  State  of  New  Jersey^  and 
there  married  during  the  life  of 
hia  first  wife,  returning  with  his 
second  wife  to  this  State,  and  con- 
tinuing to  reaide  here.  The  stat- 
ute law  of  New  Jersey  declares 
that  *•  all  marriages,  where  either 
of  the  parties  shall  have  a  former 
husband  or  wife  living  at  the  thue 
of  such  marriage,  shall  be  invalid, 
*     •     *     and  the   issue  thereof 

'  shall  be  illegitimate."  In  an  ac- 
tion to  test  the  right  of  plaintiff,  a 
son  lK>m  of  the  second  marriage,  to 
inherit,  as  the  lawful  heir  of  M., 
hddt  that  at  the  time  of  the  second 
marriage  the  latter  had  no  former 
wife  living  within  the  meaning  of 
said  statute ;  that  the  laws  of  this 
State  and  the  provision  of  the  judg- 
ment prohibiting  marriage  had  no 
effect,  and  M.  had  a  right  to  marry 
in  another  Stat«  whose  laws  did 
not  prohibit  a  second  marriage  by 
one  divorced ;  and  that  plaintiff 
was  legitimate  and  so  entitled  to 
inherit.     Moore  v.  Hegeman.     521 

LIMITATIONS  OF  ACTIONS. 

1.  The  statute  of  limitations  does 
not  begin  to  run  in  favor  of  sn 
executor,  as  against  a  claim  for 
dan^ages  occasioned  by  his  negli- 
gence in  collecting  a  debt  due  the 
estate  from  the  time  of  the  probate 
of  the  will,  but  at  best  only  from 
the  time  of  the  loss.  Harrington 
V.  Keteltas.  40 

2.  Where,  therefore,  it  was  claimed 
that  a  debt  was  lost  by  reason  of 
the  running  of  the  said  statute,  and 
it  appeared  that  the  will  was  ad- 
mitted to  probate  in  1870,  that  the 
defense  of  the  statute  became 
available  to  the  debtor  in  1874,  and 
his  pecuniary  ability  up  to  that 
time  was  unquestioned,  that  the 
executor  died  in  1876,  and  that  an 
action  against  his  executors  was 
commenced  in  1878.  Held,  that  the 
action  was  not  h&fi^d  hy  the  said 
statute.  Id. 


8.  As  to  whether  an  executor  will  be 
permitted  to  allege  his  own  wrong 
so  as  to  have  time  run  in  his  favor, 
or  whether  each  day  before  his  ac- 
counting will  not  be  deemed  a  com- 
mencement of  the  cause  of  action, 
or  he  be  chargeable  for  the  amount 
he  could  have  collected  as  for  as- 
sets in  his  hands,  quoBre,  Id, 

4.  Upon  settlement  of  the  accounts 
of  executors  it  appeared  that  the 
testator,  having  in  liis  hands  a  sum 
of  money  belonging  to  his  wife, 
loaned  it  in  1869,  taking  notes  in 
the  name  of  his  wife.  Afterward 
he  included  the  amount  in  a  mort- 
gage executed  to  himself  by  the 
borrower.     The  amount,  with  in- 

'  terest,  was  allowed  to  the  widow 
by  the  executors.  It  was  claimed 
by  the  contestant  that  it  was  to  be 
presumed  that  the  wife  did  not 
consent ;  that  the  husband  was 
guilty  of  a  conversion  of  her  money, 
and  so  the  statute  of  limitations 
was  set  running  and  the  claim  out- 
lawed prior  to  the  testator's  death. 
Held  untenable ;  that  it  was  to  be 
presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  se- 
curity was  taken  by  the  husband, 
with  the  consent  of  the  wife  ;  and 
therefore  to  the  extent  of  her  in- 
terest, he  held  the  mortgage  as 
agent  or  trustee  for  her.  In  re 
Frazer.  239 

5.  Plaintiff's  complaint  alleged  that 
defendant  '^improperly, carelessly, 
negligently  and  unlawfully  suffered 
ice  and  snow  to  be  and  remain  upon 
the  crosswalk,"  at  the  intersection 
of  two  streets  in  the  city  of  New 
York  ;  that  in  consequence  thereof, 
plaintiff,  while  passing  over  said 
crosswalk,  was  thrown  to  the 
ground  and  injured,  and  plaintiff 
asked  to  recover  the  damages  sus- 
tained. Held,  that  the  action  was 
'*  to  recover  damages  for  a  personal 
injury  resulting  from  negligence" 
within  the  meaning  of  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (§  388),  limiting  the  time  for 
the  commencement  of  such  action 
to  three  years.  Dickinson  v. 
Mayor,  etc.  584 

6.  The  provision  of  said  Code  (g  410) 
providing  that  where  "a  demand 
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is  neoesaary  to  entitle  a  person  to 
maintain  an  action,  the  time  within 
which  the  action  must  be  com- 
menced must  be  computed  from  the 
time  when  the  right  to  make  the 
demand  is  complete,"  is  applicable 
to  actions  against  the  city  of  New 
York.  .  Id. 

7.  Sacli  an  action  is  not  saved  from 
the  operation  of  said  provision  hy 
the  provision  (§  8341)  declaring 
that  *  *■  any  special  provision  of  the 
statutes  remaining  unrepealed  * 
*  *  which  is  applicable  exclu- 
sively to  an  action  "  against  said 
city  shall  not  be  affected  by  the 
Code.  Id. 

8.  The  provision  of  the  charter  of 
said  city  of  1873  (g  105.  chap.  385, 
Laws  of  1878)  providing  that  no 
action  shall  be  maintained  against 
the  city  "  unless  the  claim  upon 
which  the  action  is  brought  lias 
been  presented  to  the  comptroller 
and  be  has  neglected  for  thirty 
days  after  such  presentment  to  pay 
the  same,"  was  intended  for  the 
benefit  of  the  city,  not  of  claimants, 
and  does  not  deprive  the  city  of 
the  benefit  of  the  said  provision  as 
to  the  time  when  the  statute  of 
limitations  begins  to  run.  Id. 

9.  Accordingly,  held,  that,  as  it  was 
set  forth  in  the  complaint  that  the 
accident  happened  in  January, 
1877,  and  that  the  claim  was  pre- 
sented to  the  comptroller  in  April, 
1881,  the  action  was  barred.        Id. 

LOST  INSTRUMENTS. 

1.  A  party  alleging  the  loss  of  a  ma- 
terial paper,  to  make  out  a  case 
authorizing  secondary  evidence  of 
its  contents,  must  show  that  he 
has  in  good  faith  exhausted,  to  a 
reasonable  degree,  all  the  sources 
of  information  and  means  of  dis- 
covery which  the  nature  of  the 
case  would  naturally  suggest  and 
which  were  accessible  to  him. 
Kearney  v.  Mayor,  etc.  617 

2.  The  person  last  known  to  have 
been  in  possession  of  the  paper 
must  be  examined  as  a  witness  to 

Erove  the  loss ;  if  out  of  the  State 
is  deposition  must  be  procured  or 


some  good  excuse  given  for  not  do- 
ing so.  Id. 

3.  The  determination  of  the  trial 
judge  of  the  fact  as  to  the  loss 
cannot  be  reviewed  here,  unless  the 
proof  of  loss  was  so  clear  and  con- 
elusive  that  it  was  error  of  law  to 
find  against  it.  id. 

4.  Where  the  only  witness  called  to 
prove  the  loss  is  the  party  claim- 
ing it,  the  trial  court  is  not  bound 
as  matter  of  law  to  credit  his 
statements,  although  they  are  not 
contradicted  by  any  other  witness. 

Id. 


MANDAMUS. 

1.  The  act  of  1882  (Chap.  863.  Laws 
of  1882)  validating  (so  far  as  the 
same  remain  unpaid)  certain  taxes 
in  the  city  of  Brooklyn,  which 
were  invalid  because  of  the  omis- 
sion of  the  assessors  to  verify  the 
assessment-rolls  as  pre8criL>ed  by 
the  city  charter  (§  31,  title  4,  chap. 
884,  Laws  of  1854,  as  amended  by 
§  21,  chap.  68.  Uws  of  1862)  did 
not  validate  a  sale,  made  prior  to 
its  passage  because  of  non-pay- 
ment of  a  tax  ;  and  a  payment  by 
a  purchaser  at  such  a  tax  sale 
is  not  a  payment  of  the  tax.  Not- 
withstanding the  sale  the  tax  "  re- 
mains  unpaid''  within  the  meaning 
of  the  act,  and  the  property  owner 
is  entitled  to  the  benefit  of  said 
condition,  and  upon  refusal  of  the 
registrar  of  arrears  of  the  city  to 
accept  the  amount  specified,  is  en- 
titled  to  a  mandamuB  to  compel  the 
acceptance  thereof  and  the  dis- 
charge of  the  tax.  In  re  dementi 
V.  Jackson.  591 

2.  The  purchaser  at  the  tax  sale  is 
not  a  necessary  party  to  the  pro- 
ceeding  by  mandamvs.  Id. 


MANUFACTURINO 

TION. 


CORPORA- 


WTiat  M  not^  within  meaning 

of  Tax  Act  of  1880.  {C?iap.  542,  LatM 
(]f  1880.) 

See  PeopU  v.  N.  T.  F.  D.  D.  Co. 
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MARRIAGE. 


1.  The  wife  of  M.,  a  resident  of  this 
8tate,  procared  a  divorce  from  him 
on  accouQt  of  hia  adultery  ;  the 
judgment  forbade  him  from  marry- 
ing again.  He  thereafter  went 
into  tbe  State  of  New  Jersey,  and 
there  married  durinj^  the  life  of 
his  tlrst  wife,  returning  with  his 
second  wife  to  this  State,  and  con- 
tinuing to  reside  here.  The  statute 
law  of  New  Jersey  declares  that 
"all  marriages,  where  either  of 
the  parties  shall  have  a  former 
husband  or  wife  living  at  the  time 
of  su(;h  marriage,  shall  be  invalid. 
*  *  *  and  the  issue  thereof 
shall  be  illegitimate."  In  an  ac- 
tion to  test  the  right  of  plaintiff,  a 
son  born  of  the  second  marriage, 
to  inherit, as  the  lawful  heir  of  M  , 
held^  that  at  the  time  of  the  second 
marriage  the  latter  had  no  former 
wife  living  within  the  nieanin,i>:  of 
said  statute  ;  that  the  laws  of  this 
State  and  the  provision  of  the 
judgment  prohibiting  marriage  had 
no  effect,  and  M.  had  a  right  to 
marry,  in  another  State  whose 
laws  did  not  prohibit  a  second 
marriage  by  one  divorced;  and 
that  plaintiff  was  legitimate  and  so 
entitled  to  inherit.  Moore  v.  liege- 
man, 521 

9.  Also  Tield,  that  as  there  were  statu- 
tory provisions  on  the  liubject, 
there  was  no  presumption  that  the 
rule  of  the  common  law  still  existed 
in  New  Jersey;  that  the  statute 
superseded  and  took  the  place  of 
such  rule.  Id. 

3.  The  distinction  between  the  New 
Jersey  statutes  upon  this  f^ubject 
and  those  of  this  State  pointed 
out.  Id. 

4.  After  the  dissolution  of  the  first 
marriage  M.  and  his  first  wife  were 
again  married,  but  in  an  action 
brought  by  her  it  was  adjudged 
that  the  second  marriaire  was  pro- 
hibited by  the  statutes  of  this  State, 
and  was  void  ;  after  the  entry  of 
this  judgment  the  marriage  in 
New  Jersey  took  place.  It  was 
ur»i^ed  here  that  such  re-marriajfe 
was  valid.  Held^  that  the  judg- 
ment  not  having  been  revers»ed, 
and  having  been  made  by  a  com- 
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petent  court  having  jarisdlction  of 
the  parties  and  the  subject-matter, 
was  conclusive.  Id. 

5.  As  to  whether  after  a  judgment 
of  divorce  on  the  ground  of  the 
adultery  of  one  of  the  parties,  and 
the  consequent  prohibition  against 
another  marriage  by  the  guilty 
party,  a  second  marriage  of  the 
parties  in  this  State  will  be  valid, 
qucere.  Id, 

See  ANTE-NuPTiAii  Aorbbmbnt. 


MARRIED  WOMEN. 
See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Aft  to  what  U sufficient  evidence 

of  negligence  on  the  part  of  a  railroad 
corporatiifn,  to  subject  it  to  liabilify  to 
an  empltye,  and  as  to  what  is  not 
eonirV)uU>ry  negligence  on  his  part. 

6ee  Dana  v.  N.  Y,  C,  &  H.  R.  R. 
Co.  {Mein,)  63ft 

MERGER. 

Wh^en   mortgage  not  merged 

uptm  transfer  to  executors  of  owner 
of  equity  of  redemptvm. 

See  Carter  v.  IlolaJian.  4d8 

MISDEMEANOR. 

The  provision  of  the  Revised  Statutes 
(3  R.  S.  691.  §  5)  uwiking  it  a  mis- 
demeanor to  accept  a  cuuveyanoe 
of  lands,  which,  to  the  knowledge 
of  the  grantee,  are  at  the  lime  h^ld 
adversely,  and  the  title  to  which  is 
in  litigation,  does  not  affect  the 
prt-vious  title  of  the  grantor  in  a 
deed  executed  in  violation  thereof, 
and  the  conveyance  is  no  defense 
to  an  action  of  ejectment  brought 
by   him.     Chamberlain  v.  Taylor, 

348 

MISTAKE. 

Where  evidence  of  mistake  in 

executing  town  bond  insufficient  to  au- 
thorize reptrmation  of  the  instrument. 

See  Potter  v.  Tovm  of  G.  (Mem.)  662 

01 
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MONEY  HAD  AND  RECEIVED. 

Plaintiff*8  complaint  alleged,  in  sab- 
stance,  that  defendants,  as  trus- 
tees, held  the  legal  title  to  certain 
hotel  property  situate  in  the  county 
of  Saratoga,  and  as  such  issued  to 
plaintiff  a  certificate  showing  him 
to  be  entitled  to  an  interest  therein 
and  in  the  rents  and  profits ;  that 
as  such  trustees  defendants  had 
declared  a  dividend  on  said  certi- 
ficate, which  he  claimed  to  recover. 
The  answer  averred  payment  of 
the  dividend.  The  venue  was  laid 
in  the  county  of  New  York  ;  on 
motion  to  change  the  place  of  trial 
to  Saratoga  county,  held^  that  the 
action  was  not  to  determine  or 
afifect  any  interest  in  land  within 
the  meaning  of  the  provision  of 
the  Code  of  Civil  Procedure  (^  983), 
requiring  such  action  to  be  tried  in 
the  county  where  the  subject  of 
the  action  or  some  part  thereof  is 
situated  ;  but  that  the  action  was 
in  the  nature  of  one  for  moneys 
had  and  received,  and  so  was  tria- 
ble in  New  York.  Roche  v.  Mar- 
isin.  398 

Wlven  action  as  for  money  Jiad 

and  received  may  be  brought  by  super- 
visor on  belifUf  of  town  against  board 
of  supervisors  of  county  to  recover 
money  belonging  to  town  paid  improp- 
erly  into  the  county  treasury. 

See  Bridges  v.  Bd,  of  Supervisors, 

570 

MORTGAGE. 

See  Chattel  Mortgages. 
Foreclosure. 


MOTIONS  AND  ORDERS. 

1.  Where  an  order  of  Special  Term 
recited  that  it  was  made  "on read- 
ing and  filing  the  decision  of  the 
court,"  referring  to  an  opinion 
which  was  the  only  decision  filed, 
and  the  minutes  of  the  General 
Term  on  affirmance  of  such  order 
stated  that  it  was  affirmed  on 
opinion  of  the  judge  at  Special 
Term,  heldt  that  the  opinion  was 
thus  made  part  of  the  record  and 
could  be  referred  to  to  ascertain 
the  grounds  of  the  decision  ;  and. 


it  appearing  therefrom  that  the 
decision  was  based  upon  the  groilnd 
of  a  want  of  power,  held,  that  the 
order,  although  a  discretionary  one, 
was  reviewable  here.  Tolman  v. 
JSyr,,etc.,JS,  B,Co.  353 

2.  Under  the  Code  of  Civil  Procedure 
(§  709),  in  an  action  in  the  Supreme 
Court,  triable  and  tried  in  the  first 
judicial  district,  an  application  for 
an  extra  allowance  of  oostd  must 
be  made  in  that  district,  although 
the  justice  before  whom  the  cautie 
is  tried  resides  in  another  district. 
Hun  V.  Salter.  651 

3.  The  rule  of  the  Supreme  Coart 
(44),  requiring  such  an  application 
to   be  made   to  the  court  before 

'  which  the  trial  is  had  or  the  judg- 
ment rendered,  does  not  authorize 
it  to  be  made  out  of  the  district. 

Id. 

MUNICIPAL  CORPORATION. 

Authority  of  common  counai 

of  city  to  ratify  unauthorized  acts  of 
Us  members  in  procuring  supplies  aiid 
making  repairs,  and  what  amounts  to 
such  ratiJicatio7i. 
See  A,  C.  iV:  Bank  v.  City  of  A. 

363 
See  Albany  (City  op). 
Brooklyn  (City  of). 
New  York  (City  of). 
Rochester  (City  of). 
SYRACUSE  (City  op). 


MURDER. 

1.  On  trial  of  an  indictment  for 
murder  it  appeared  that  the  pris- 
oner and  C,  the  deceased,  were  at 
the  time  of  the  homicide  convicts 
confined  in  a  State  prison.  On  the 
morning  of  the  homicide  another 
convict,  after  sharpening  a  case- 
knife,  laid  it  down  and  went  to 
another  part  of  the  room  ;  on  his 
return  he  found  the  knife  had  been 
taken  away.  The  prisoner  was 
near  where  the  knife  was  left  and 
in  a  position  where  he  could  have 
seen  it.  A  few  moments  there- 
after the  prisoner  approached  C. 
and  stabbed  him  with  a  knife, 
which  was  identified  as  the  one  so 
sharpened.     C.    died    in    a    few 
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minutes.  The  witnesses  for  the 
prosecation  testified  that  do  words 
passed  between  G.  and  the  prisoner, 
and  there  was  no  assault  or  provo- 
cation by  the  former.  Seld,  that 
the  prisoner  was  properly  convicted 
of  murder  in  the  first  degree. 
People  V.  Cametti.  85 

2.  Where,  to  an  indictment  for 
murder,  the  defendant  pleaded 
"guilty  to  manslaughter  in  the 
first  degree/'  held,  that  an  accept, 
ance  of  the  plea  and  a  judgment 
thereon  was  proper ;  that  it  was 
not  necessary  to  aver  in  the  indict- 
ment the  facts  which,  if  proven, 
would  constitute  the  lesser  crime. 
People  V.  McDonneU.  667 


NEGLIGENCE. 

1.  An  executor,  having  notice  that 
there  is  a  debt  due  the  estate,  is 
bound  to  active  diligence  for  its 
collection  ;  he  may  not  wait  for  a 
request  from  the  distributees. 
Harrington  v.  Keteltas.  40 

2.  In  case  the  debt  is  lost  through 
his  negligence  he  becomes  liable 
as  for  udevaetavit.  Id. 

3.  Under  the  statute  (Chap.  450, 
Laws  of  1847,  as  amended  by 
chap.  256,  Laws  of  1849)  author- 
izing an  action  to  recover  damages 
for  death  caused  by  negligence, 
the  pecuniary  loss  which  a  party 
named  in  the  statute  is  entitled  to 
recover  may  consist  of  special 
damages,  i,  e.,  of  actual  definite 
loss,  and  also  of  prospective  gen- 
eral damages.  HougfiMrky.  Preset, 
eie.,  D-,  A  H.  C.  Go.  219 

4.  Plaintiff's  intestate  was  run  over 
and  killed  in  attempting  to  cross 
the  tracks  of  defendant's  road  at  a 
place  where  plaintiff  claimed  a 
right  of  crossing ;  there  was  no 
flagman  present  at  the  scene  of 
the  accident.  The  court  submit- 
ted it  to  the  jury  to  determine 
whether,  under  the  circumstances, 
due  care  required  the  presence 
of  a  flagman,  and  whether  for  the 
omission  of  that  precaution  de- 
fendant was  chargeable  with  neg- 
ligence.    Held  error .  Id. 


5.  In  an  action  against  a  railroad 
company  for  alleged  negligence, 
causing  the  death  of  plaintiff's 
intestate,  it  appeared  that  the  de- 
cedent was  run  over  and  killed  in 
attempting  to  cross  defendant's 
tracks  at  a  point  where  the  owners 
of  adjoining  lands  had  a  right  of 
way,  and  where  the  public  for 
thirty  years  had  been  in  the  habit 
of  crossing.  Held,  that  the  ae- 
quiescence  of  defendant  for  so 
long  a  time  in  this  public  use 
amounted  to  a  license  or  permis- 
sion to  all  persons  to  cross  at  this 
point,  and  imposed  a  duty  upon  it 
as  to  persons  so  crossing  to  exercise 
reasonable  care  in  the  movement 
of  its  trains,  so  as  to  protect  them 
from  injury.  Barry  v.  2^,  Y,  0., 
etc.  289 

6.  The  train  which  caused  the  death 
was  backing  up  without  a  bell 
being  rung  or  other  signal  given, 
in  charge  of  a  brakeman,  who  was 
on  a  platform  between  two  cars, 
where  he  could  not  see  persons  on 
the  track  or  have  notice  to  apply 
the  brakes  in  case  of  danger. 
Persons  were  atall  times  crossing 
the  tracks,  several  hundreds  cross- 

•  ing  daily.  Held,  that  the  evi- 
dence justified  the  submissiion  of 
the  question  of  defendant's  negli- 
gence to  the  jury.  Id. 

7.  The  intestate  was  a  boy  ten  years 
old.  The  train  which  ran  over 
him  went  past  the  crossing  fol- 
lowed by  a  freight  train.  The 
bell  on  the  freight  train  was  ring- 
ing and  the  flagman  on  the  cross- 
ing was  flagging  it,  paying  no  at- 
tention to  the  other.  The  first  train 
was  switched  on  to  another  track 
and  backed  up  on  the  track  the 
boy  attempted  to  cross.  There 
was  no  direct  proof  as  to  what 
precautions  he  took  before  cross- 
ing the  track.  Held,  that  the  ques- 
tion of  contributory  negligence 
was  properly  submitted  to  the 
jury  ;  that  it  was  competent  for 
them  to  infer  that  the  boy  seeing 
the  first  train  pass  supposed  it  was 
going  on,  and  his  attention  being 
attracted  by  the  freight  train,  he 
did  not  observe  that  the  first  train 
had  changed  its  direction  and  was 
backing  up.  Id, 
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8.  In  the  case  of  a  child  of  tender 
years,  tvhere  the  circumetances 
would  justify  an  inference  that  he 
was  miiiled  or  confused  in  respect 
to  the  actnal  situation,  and  that 
his  conduct  was  not  unreasonable 
in  view  of  those  circumstances,  and 
his  age,  the  question  of  contribu- 
tory negligence  ia  for  the  jury,  al- 
though he  may  have  omitted  some 
precaution  which  in  the  case  of  an 
adult  would  be  deemed  conclusive 
evidence  of  negligence.  Id. 

9.  It  seems  it  cannot  be  held  as  mat- 
ter of  law,  that,  under  the  cir- 
cumstances of  this  case,  the  ring- 
ing of  the  bell  would  fulfill  the 
whole  duty  resting  on  defendant. 

Id. 

10.  Where,  upon  tbe  sale  by  a  drug- 
gist of  a  poisonous  medicine,  he 
fully  and  fairly  warns  the  pur- 
chaser of  its  character,  and  gives 
accurate  information  and  directions 
as  to  the  quantity  which  may  be 
safely  taken,  and  the  customer  is 
injured  or  killed  by  taking  an  over- 
dose in  disregard  of  such  direction, 
the  druggist  is  not  liable  for  negli- 
gence or  tort  simply  because  of  an 
omission  on  his  part  to  put  a  label 
marked  "  poison  "  upon  the  '*  parcel 
in  which  the  sale  is  made  "  as  re- 
quired by  the  statute.  (2  R.  S.  694, 
§  23.)  The  customer  may  not  dis- 
regard the  warning  and  direction 
and  charge  the  consequences  of  his 
own  negligence  or  recklessness 
upon  the  druggist.  Wohlfahrt  v. 
BecUrt.  490 

11  It  is  not  negligence  per  se  to  drive 
a  team  at  "  a  lively  trot "  in  the 
streets  of  a  city.  One  so  driving 
is  not  limited  to  any  particular  rate 
of  speed,  but  is  bound  simply  to 
use  proper  care  and  prudence,  so  as 
not  to  cause  injury  to  other  persons 
lawfully  upon  the  streets.  Crocker 
V,  Knic'k.  Ice  Go.  653 1 


an  employe,  and  ae  to  tokat  is  not  e^m- 
tributory  negligence  on  his  txtrt. 

See  Dana  v.  N.  T.  C  A  U.  R.  S^ 
B.  Co.  (Mem.)  68# 

Wlun  evidence  as  to  due  care 

insufficient  to  authoHze  submission  of 
question  to  jury. 

See  Becht  v.  Corbin.  {Mem.)       658 


NEW  TRIAL. 

The  provision  of  the  Code  of  Crim- 
inal Procedure  (§  527)  providing 
that  "  the  appellate  court  may 
order  a  new  trial  if  it  be  satisfied 
that  the  verdict  against  the  pris- 
oner was  against  the  weight  of  evi- 
dence,  *  *  *  or  that  justice 
requires,"  is  applicable  only  to  tb© 
Supreme  Court  and  gives  that  coari 
a  discretionary  power.  When  in 
the  exercise  of  that  discretion  it 
refuses  or  grants  a  new  trial  its 
determination  is  not  reviewable 
here.    People  v.  Boas^  560 


' 


Wlien  executors  and  trustees 

not  liable  for. 

See  Crabb  v.  Yonng.  56 

As  to  what  is  sufficient  evidence 

ef  negligence^  on  tlie  part  of  a  railroad 
corporation,  to  subject  it  to  liability  to 


NEW  YORK  (CITY  OF). 

1.  In  May,  1857,  one  K.  entered  ini» 
a  contract  with  defendant  to  regu- 
late, grade,  etc.,  a  portion  of  one  of 
its  streets,  the  work  to  be  completed 
on  or  before  August  19, 1858.    The 
contract   required  the  work  to  be 
done  under  the   supervision  of  a 
person  appointed  by  the  street  com- 
missioner, and  to  be  approved  of  by 
that  officer  or  the  person  so  ap- 
pointed, and  if  at  any  time  the  work 
should  not  progress  according  to 
the  terms    of    the    contract,   said 
officer  was  authorized  to  complete 
the   work  at   the   expense  of  the 
contractor.  K.  commenced  the  work 
and  dug  a  deep  hole  or  trench  in 
the  street  near  plaintiff's  lots,  ad- 
joining the  street :  in  1859  he  dug 
another  hole,  but   did   little  else 
toward  the  performance  of  the  con- 
tract, and  in  1859  abandoned  it.    In 
1873  the    city    employed  another 
person  who  completed  the  work. 
In  consei|uence  of  said  excavations, 
surface  water,   which  before  that 
had  been  accustomed  to  flow  in  a 
natural  channel,  was  diverted  and 

I     thrown  upon  plaintiflTs  premisea. 
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caustDg  damage.  This  damage 
was  done  after  tlie  time  for  tue 
performance  of  the  contract  had 
expired,  and  ceased  when  the  work 
was  completed.  In  an  action  to 
recover  said  damage,  held  (Millkr, 
Danporth  and  Finch,  JJ..diBBent- 
mg),  that  defendant  was  liable,  as 
it  permitted  theHe  excavations  to 
remain  when  it  had  the  power  and 
right  to  take  charge  of  and  com- 
plete the  work,  and  thus  protect 
plain tiflTs    property    from   injury. 

rogel  v.  Mayor,  etc.  10 

%,  The  petition  upon  which  proceed- 
ings were  instituted  to  vacate  an 
assessment  for  regulating  and  grad- 
ing a  street  in  the  city  of  New 
York,  authorized  by  tlie  act  of 
1871  (Chap.  226,  Laws  of  1871), 
charged  in  sub.stance  that  the  com- 
miasiouer  of  public  works  fraudu- 
iently  combined  and  colluded  with 
tlie  contractors  to  let  the  contract 
at  an  extravagant  price.  The  con- 
tract in  question  was  not  let  at  a 
public  letting,  but  was  what  is 
known  as  "a  special  contract," 
the  commissioner  having  invited 
four  persons  to  bid  for  the  work. 
The  persons  so  invited  put  in  bids 
for  *'  filling,"  which  was  the  main 
item,  ranging  from  $1.43  to  $1.60 
per  cubic  yard .  The  contract  was 
awarded  for  $1.47.  The  petitionee 
upon  the  hearing  offered  in  evi- 
dence  the  '*  bid-book"  of  the  de- 
partment of  public  works,  contain- 
in^r  a  record  of  bids  received  for 
public  lettings  prior  and  subse- 
quent to  the  contract  in  question, 
relating  to  streets  in  the  same  vicin- 
ity, by  which  it  appeared  that 
filling  was  contracted  for  at  prices 
not  exceeding;  eighty  cents  per  cu- 
bic yard.  This  evidence  was  re- 
jected. Beld  error  ;  that  the  com- 
missioner, in  the  absence  of  evi- 
dence to  the  contrary,  must  be  pre- 
sumed to  have  known  the  usual 
prices  paid  for  the  work,  and  the 
evidence  was  competent  on  the  is- 
sae  of  fraud..   In  re  Righier.    Ill 

8.  Also  Md,  that  it  was  competent 
as  bearing  upon  the  alleged  com- 
bi nation  and  collusion  to  prove  the 
bids  by  the  selected  bidders  for  the 
other  special  contract  work  and  the 
contracts  awarded  therefor.        Id. 


4.  The  proriaion  of  the  act  of  1878, 
entitled  **  An  act  to  provide  for  the 
£astern  boulevard  in  the  city  of 
New  York,  and  in  relation  to  cer- 
tain alterations  of  the  map  or  plan 
of  said  city,  and  certain  local  im- 
provements" (^  4,  chap.  528,  Laws 
of  1873),  authorizing  the  depart- 
ment of  public  parks  to  do  the 
work  "  of  regulating,  grading 
or  otherwise  improving  Tenth 
avenue,"  authorized  the  construc- 
tion of  a  sewer  in  said  avenue. 
lnre'L.i&  W.  O.H.  116 

5.  Under  said  ])rovision  the  depart- 
ment was  authorized  to  do  the 
work  of  constructing  such  a  sewer, 
or  any  part  thereof,  by  day's  work. 

Id. 

6.  In  proceedings  to  vacate  an  assess- 
ment for  the  construction  of  such 
a  sewer,  held^  that  iu  the  absence 
of  evidence  that  there  was  no  con- 
nection or  relation  between  the 
portion  of  Tenth  avenue  specified 
in  the  net  and  the  Eastern  boale- 
vard,  for  the  purpose  of  sustaining 
the  constilutionaiity  of  the  act,  the 
connection  was  to  be  assumed  ; 
and,  therefore,  that  said  act  was 
not  violative  of  the  provision  of 
the  State  Constitution  (Art.  8,  g 
16).  declaring  that  no  local  or  pri- 
vate act  shall  contain  more  than 
one  subject,  and  requiring  that  to 
be  expressed  in  the  title.  Id. 

7.  The  greater  portion  of  the  work 
was  done  by  day's  work.  It  ap- 
peared that  rock  excavation  cost 
over  $14  per  cubic  yard,  pipe  cul- 
vert $7.05  per  lineal  foot,  and  brick 
sewer  $25  per  lineal  foot,  while  the 
fair  value  was  rock  excavation  $4 
per  c&bic  yard,  pipe  culvert  $1.50 
per  lineal  foot,  and  bri<'k  sewer 
$4.55  per  lineal  foot.  Hdd^  that 
the  evidence  disclosed  not  merely 
a  case  of  improvidence  and  extrav- 
a^rance,  but  sufficiently  established 
fraud  or  irregularity.  Id. 

8.  But  held,  that  the  petitioner  was 
not  entitled  to  have  the  assessment 
wholly  vacated  ;  and  that  an  order 
reducing  it,  by  striking  out  the 
amount  added  by  reason  of  sach 
fraad  or  irregularity,  was  proper. 

Id^ 
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9.  Also  hM,  that  an  objection  that 
the  .  petition  coDtained  no  aver- 
ments  of  fraud  affecting  the  assese- 
ment,  not  having  been  taken  at 
SpecUJ  Term,  would  not  be  heard 
here.  Id, 

10.  Where,  one  entitled  to  an  award 
for  damages  by  reaaon  of  the  wid- 
ening of  Broadway  in  the  city  of 
New  York,  made  in  proceedings 
under  the  act  of  1869  (Chap.  890. 
Laws  of  1869),  accepted  the  sum 
awarded,  and  gave  a  receipt  ac- 
knowledging payment  in  full  of  its 
amount,  hsld,  that  the  right  to  in- 
terest  was  thereby  waived,  and  an 
action  to  recover  the  same  could 
not  thereafter  be  maintained 
against  the  city;  and  this,  al- 
though the  claimant  demanded 
payment  of  interest  at  the  time, 
and  protested  against  the  refusal 
of  the  comptroller  to  pay  the  same. 
OuUer  V.  Mayor,  etc,  166 

11.  Interest  in  such  case  is  given  as 
damages  for  non-payment  or  deten- 
tion of  the  money  awarded  (§  183, 
chap.  86,  Laws  of  1813),  and  is 
only  to  be  recovered  with  the  prin- 
cipal  by  action  ;  it  does  not  consti- 
tute a  debt  capable  of  a  distinct 
claim.  Acceptance,  therefore,  with- 
out action,  of  the  sum  awarded,  in 
full  payment  of  the  principal,  bars 
an  action  for  such  damages.       Jd, 

12.  In  an  action  brought  under  the 
provision  of  the  act  of  1813  (§  184, 
chap.  86,  Laws  of  1818),  authoriz- 
ing a  person  entitled  to  an  award 
of  the  commissioners  of  estimate 
and  assessment  in  the  city  of  New 
York  to  bring  an  action  against 
any  other  person  to  whom  the  same 
has  been  paid  to  recover  the  same, 
it  is  no  defense,  that  the  award  was 
excessive  or  inequitable,  or  that 
plaintiff  was  entitled  to  only  nomi- 
nal damages  while  the  commis- 
sioners awarded  substantial  dam- 
ages. The  award,  as  to  this,  is 
'*  final  and  conclusive  "  (^  178).  and 
it  is  sufficient  for  the  plaintiff  to 
show  that  the  award  was  made  for 
lands  owned  by  him,  and  so  that 
he  was  entitled  to  it.  De  Peytter 
V.  McUi.  262 

18.  A  regular  clerk  in  a  department 


of  the  government  of  the  eity  of 
New  York,  whoee  servioes  are  no 
longer  needed,  may  under  the 
charter  of  that  city  of  1873  (Chap. 
835,  Laws  of  1873)  be  removed  ij 
the  head  of  the  department  with- 
out any  previous  trial,  hearing  or 
notice  ;  the  provision  of  said  char- 
ter (^  28)  declaring  that  "  no  regu- 
lar clerk  «  *  •  shall  be  removed 
until  he  has  been  informed  of  the 
cause  of  the  proposed  removal, 
and  has  been  allowed  an  opportu- 
nity of  making  an  explanation," 
does  not  apply  to  such  a  case. 
Langdon  v.  Mayor y  etc.  4SS7 

14.  Plaintiff's  complaint  alleged  that 
defendant"  improperly,  carelessly, 
negligently  and  unlawfully  snf- 
fared  ice  and  snow  to  be  and  remiain 
npon  the  crosswalk,'*  at  the  inter- 
section of  two  streets  in  the  city  of 
New  York ;  that  in  consequence 
thereof,  plaintiff,  while  passing 
over  said  crosswalk,  was  thrown  to 
the  ground  and  injured,  and  plaint- 
iff asked  to  recover  the  damages 
sustained.  Edd,  that  the  action 
was  '*  to  recover  damages  for  a  per- 
sonal injury  resulting  from  negli- 
gence "  within  the  meaning  of  the 
provision  of  the  Code  of  Civil  Pro- 
cedure  (g  383),  limiting  the  time  for 
the  commencement  of  such  action 
to  three  years.  Diekingon  v.  Mayor, 
etc,  584 

15.  The  provision  of  said  Code  (§410) 
providing  that  where  "  a  demand 
is  necessary  to  entitle  a  person  to 
maintain  an  action,  the  time  within 
which  the  action  must  be  com- 
menced must  be  computed  from 
the  time  when  the  right  to  make 
the  demand  is  complete,"  is  appli- 
cable to  actions  against  the  dty  of 
New  York.  Id. 

16.  Such  an  action  is  not  saved  from 
the  operation  of  said  provision  by 
the  provision  (§  8341)  declaring 
that  * '  any  special  provision  of  the 
statutes  remaining  unrepealed  ** 
*  *  which  is  applicable  exclu- 
sively to  an  action  '*  against  said 
city  shall  not  be  affected  by  the 
Code.  Id. 

17.  The  provision  of  the  charter  of 
said  city  of  1873  (§  105,  chap.  385, 
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Laws  of  1878),  providiog  that  no 
action  Bhall  be  maintained  against 
the  city  '*  unless  the  claim  upon 
which  the  action  is  brought  has 
been  presented  to  the  comptroller 
and  he  has  neglected  for  thirty  days 
after  such  presentment  to  pay  the 
same  "  was  intended  for  the  benefit 
of  the  city,  not  of  claimants,  and 
does  not  deprive  the  city  of  the 
benefit  of  the  said  provision  as  to 
the  time  when  the  statute  of  lim- 
itations begins  to  run.  Id. 

18.  Accordingly,  Tield,  that,  as  it  was 
set  forth  in  the  complaint  that  the 
accident  happened  in  January,  1877, 
and  that  the  claim  was  presented 
to  the  comptroller  in  April,  1881, 
the  action  was  barred.  Id. 

19.  Losses  from  taxes  for  State  pur- 
poses assessed  in  the  city  of  Kew 
York,  but  not  collected,  are  to  be 
borne  by  the  city,  not  the  State, 
which  is  entitled  to  the  whole 
amount.   Mayor,  etc.,  v.  Davenport. 

604 

20.  As  to  whether  an  action  may  be 
maintained  by  the  city  of  New 
York  against  the  State  comptroller 
to  recover  alleged  over-payments 
on  account  of  taxes  for  State  pur- 
poses, qucBre.  Id. 

NOTICE. 


WTuit  nuMdent  to  eharge  pur- 


ehoMT  of  chcUtet  with  notice  of  mort- 
gage tJiereon. 

See  Mack  v.  Phelan.  20 


NUISANCE. 

One  who  employs  a  contractor  to  do 
a  work,  not  in  its  nature  a  nui- 
sance, but  which  becomes  so  by 
reason  of  the  manner  in  which  the 
contractor  has  performed  it,  if  he 
accepts  the  work  in  that  condition, 
becomes  at  once  responsible  for  the 
nuisance.     Vogel  ▼.  Mayor,  etc.    10 


OFFICE  AND  OFFICER. 

1.  The  legislature  may  abridge  the 
term  of  an  office  created  by  it,  by 


express  words,  or  may  specify  an 
event  upon  the  happening  of  which 
it  shall  end.  People,  exrel.  Y.WhU- 
lock.  191 

2.  It  is  also  within  the  power  of  the 
legislature,  where  it  has  given  the 
authority  to  appoint  •  to  an  office 
created  by  it,  to  authorise  the  re- 
moval of  the  incumbent  without 
notice  or  a  hearing.  Id. 

3.  A  regular  clerk  in  a  department  of 
the  government  of  the  city  of  New 
York,  whose  services  are  no  longer 
needed,  may  under  the  charter  of 
that  city  of  1873  (Chan.  835,  Laws 
of  1878)  be  removed  Dy  the  head 
of  the  department  without  any 
previous  trial,  hearing  or  notice  ; 
the  provision  of  said  charter  (g  28) 
declaring  that  "  no  regular  clerk 
*  *  *  shall  be  removed  until 
he  has  been  informed  of  the  cause 
of  the  proposed  removal,  and  has 
been  allowed  an  opportunity  of 
making  an  explanation,"  does  not 
apply  to  such  a  case.  Langdon  v. 
Mayor,  etc  4Si,l 

Liability  of  bank  for  <iets  of  its 

cashier. 
See  F.  S.  Institute  v.  Bostwick.  564 

See  CouKTY  Trbasukbr. 
Sheriffs. 
State  Board  of  Equaliza- 

TION. 

Supervisors. 


OYSTERS. 

Right  of  town  to  lease  lands 

under  ioaterfor  eultiwUing  oysters. 
See  Hand  v.  Newton.  88 


PARTIES. 

Where  trustees  of  village  enter 

into  a  contract  as  water  commissioners 
for  the  erection  of  water-works  for  vil- 
lage they  act  as  agents  for  it  and  action 
is  maintainable  against  it. 

See  Fleming  v.  ViUage  of  A  B.  368 


When  purchaser  at  a  tax  aeAe  m 


Brooklyn  not  a  necessary  party  to 
a  proceeding  by  mandamus  by  the 
owner  of  land  sold  to  compel  the  reg- 
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utrar  of  arrears  to  accept  the  amount 
authorized  to  be  paid  in  gatixf action  of 
tax  by  act  chap.  303,  Laws  of  1882. 
See  In  re  Clementi  v.  Jackson.    591 


PATENTS  (FOR  LANDS). 

1.  The  town  of  B.,  which  claimed 
title  under  certain  letiers-patent 
executed  in  1U6($  and  1(386  by  the 
Colouial  goveruors  of  the  Province 
of  New  York,  executed  to  plaintiff 
a  leaee  of  ceriain  lands  under  water 
in  a  ba^r  included  in  the  boundaries 
of  the  paid  grants.  In  an  action 
for  alleged  tree^pass  in  entering 
upon  said  lands  and  removing 
oysters  therefrom,  it  appeared  that 
the  town,  by  various  acts  continu- 
ing from  the  time  of  said  grants, 
assumed  the  rights  of  rental  and 
exercised  control  of  the  lands  under 
water  in  the  baj.  Hild,  that  the 
title  was  in  the  town  and  the 
lease  conferred  upon  plaintiff  the 
exclusive  ri&^ht  to  take  oysters 
from  the  lands  covered  by  the 
lease ;  and  that  it  was  immaterial 
whether  or  not  there  was  a  natural 
ovster-bed  on  the  land.  Hand  v. 
Newton.  88 

2.  Tlie  board  of  trustees  of  the  town 
in  1871  passed  a  resolution  declar- 
ing it  not  to  be  the  Intention  of 
the  trustees  "  to  lease  oyster  lots 
on  ground  where  oysters  are  nat- 
urally growing."  In  1880  and  be- 
fore the  granting  of  the  leape  in 
question,  said  resolution  was,  by 
another  resolution  passed  by  said 
board,  repealed  or  modified  so  as 
to  allow  such  leasing.  Held^  ihtkt 
the  first  resolution  did  not  affect 
the  validity  of  the  lease  ;  but  that 
in  any  eveut  the  trustees  had  the 
right  to  repeal  or  modify  it,  and 
having  so  done,  their  right  to 
lease  without  regard  to  the  fact 
of  the  existence  of  a  natural  oyster- 
bed  was  restored.  Id. 

PAYMENT. 

Sum  in  excess  of  lawful  interest 

accepted  on  making  a  loan  by  agenty 
without  autliority  or  knouiedge  of 
principal,  but  received  by  latter,  iumld 
be  aUoujed  as  paymeni. 

See  PhiUps  v.  MackeUar,  84 


PLACE  OF  TRIAL. 

Plaintiffs  complaint  alleged,  in  sub- 
stance, that  defendants,  as  trustees, 
held  the  legal  title  to  certain  hotel 
property  situate  in  the  county  of 
Saratoga,  and  as  such  issued  to 
plaintiff  a  certificate  showing  him 
to  be  entitled  to  an  interest  therein 
and  in  the  rents  and  profits;  that 
as  such  trustees  defendants  bad 
declared  a  dividend  on  said  certifi- 
cate, which  he  claimed  to  recover. 
The  answer  averred  payment  of 
the  dividend.  The  venue  was  laid 
in  the  county  of  New  York.  On 
motion  to  cliange  the  place  of  trial 
to  Saratoga  county,  held,  that  the 
action  was  not  to  determine  or 
affect  any  interest  in  laud  within 
the  meaning  of  the  provision  of 
the  Code  of  Civil  Procedure  (§ 
982),  requiring  such  action  to  be 
tried  in  the  county  where  the  sub- 
ject of  the  action  or  some  part 
thereof  is  situated;  but  that  the  ac- 
tion was  in  the  nature  of  one  for 
moneys  had  and  received,  and  so 
was  triable  in  New  York.  Roche 
V.  Marvin.  308 


PLEADING. 

1.  A  complaint  which  states  facts 
constituting  a  good  cause  of  action 
is  not  demurrable,  simply  because 
the  facts  are  inartificially  stated  or 
because  several  different  causes  of 
action  are  joined  in  one  count. 
Wetmore  v.  Porter.  76 

2.  Nor  is  a  complaint  demurrable 
where  the  facts  stated  show  that 
plaintiff  is  entitled  to  some  relief 
because  the  relief  demanded  is  not 
precisely  that  to  which  plaintiff  is 
entitled.  Id. 

8.  In  this  action  by  C,  an  attorney, 
to  recover  a  compensation  agreed 
to  be  paid  for  professional  services, 
it  appeared  that  W.,  being  inter- 
ested in  the  success  of  the  plaint- 
iff in  an  action  brought  for  tbe 
purpose  of  contesting  the  Taliditj 
of  a  will,  in  which  action  a  ver- 
dict had  been  rendered  sustaining 
the  will,  entered  into  a  contract 
with  C,  by  which  the  latter  agreed 
to  appeal  and  conduct  the  case  \m 
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a  final  determination,  W.  to  pay  a 
sum  specified  tlierefor.  C.  was 
thereupon  substituted  as  attorney 
for  the  plaintiff  in  said  action,  and 
performed  services  therein.  W. 
having  died,  his  executors,  the  de- 
fendants in  this  action,  settled  and 
discontinued  the  action.  Defend- 
ants were  permitted  to  prove, 
under  objection  and  exception,  that 
after  the  employment  of  C.  and 
before  the  death  of  W.,  the  former 
entered  into  a  contract  with  the 
attorney  for  one  of  the  defend- 
ants in  said  action,  whereby  he 
agreed,  for  the  consideration  of 
$1,500,  to  release  certain  premises 
from  the  operation  of  said  action. 
C,  without  disclosing  the  facttliat 
he  was  to  receive  compensation, 
applied  to  his  client  and  to  the 
nominal  plaintiff  in  said  action  to 
consent  to  such  release.  Neither 
consented.  Notwithstanding  this 
he  executed  in  his  own  name,  as 
attorney  for  plaintiff,  a  release. 
Defendant's  answer  contained  a 
general  denial,  and  also,  in  a  sep- 
arate county  a  statement  of  the 
facts  above  stated.  The  count 
commenced,  "  Defendants,  for 
further  answer  to  said  complaint," 
allege,  etc.  It  concluded  by  al- 
leging that  the  sum  so  received  by 
C.  in  right  and  equity  belonged  to 
W.,  and  that  "  these  defendants 
will  set  off  the  same  "  against  any 
demand  established  by  plaintiff. 
Held,  that  the  evidence  was  proper 
under  the  general  denial,  as  it 
showed  non-performance  of  his 
implied  contract  by  plaintiff;  but 
that  if  necessary  to  specifically 
set  forth  the  facts,  this  was  done, 
and  defendant  could  not  be  pre- 
cluded from  insisting  upon  the  de- 
fense, because  the  special  use  to  be 
made  of  the  facts  was  not  correctly 
pointed  out.  Chatfield  v.  Simonson. 

209 

4.  Also  hdd,  that  pleading  the  acts 
of  C.  by  way  of  set-off  was  not  a 
ratification  thereof ;  that  it  was,  at 
most,  but  the  assertion  of  a  legal 
conclusion  which  did  not  operate 
as  an  estoppel.  Id, 

5.  Plaintiff's  complaint  alleged  that 
defendant  '*  improperly,  carelessly, 
negligently    and  unlawfully  puf- 
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fered  ice  and  snow  to  be  and  re- 
main upon  the  crosswalk.''  at  the 
intersection  of  two  streets  in  'the 
city  of  New  York  ;  that  in  conse- 
quence thereof,  plaintiff,  while 
passing  over  said  crosswalk,  was 
thrown  to  the  ground  and  injured, 
and  plaintiff  asked  to  recover  the 
damages  sustained.  Ueld^  that 
the  action  was  "  to  recover  dam- 
ages for  a  personal  injury  result- 
ing from  negligence"  within  the 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (§  383), 
limiting  the  time  for  the  com- 
mencement of  such  action  to  three 
years.     Dickinson  v.  Mayor,  etc, 

584 

POISON. 

In  an  action  against  a  druggist  for 
alleged  negligence  in  the  sale  of  a 
poisonous  medicine  without  attach- 
ing a  label  marked  poison,  tliua 
causing  the  death  of  W.,  plaintiff's 
intestate,  it  appeared,  that  W., 
having  been  advised  to  take  a  com- 
paratively harmless  preparation 
known  as  *'  black  draught,"  and 
that  he  could  take  a  small  wine 
glass  thereof,  which  he  could  pro- 
cure at  any  drug  store  for  ten  cents, 
went  to  defendant's  drug  store, 
where,  according  to  the  testimony 
of  defendant's  clerk,  he  asked  de- 
fendant for  ten  cents  worth  of 
"black    drops;"    defendant    told 

,  him  that  was  a  poison,  and  advised 
him  to  take  another  preparation  ; ' 
this  W.  refused,  and  defendant 
thereupon  directed  the  witness  to 
give  him  black  drops,  but  informed 
him  that  he  should  only  take  ten 
or  twelve  drops  for  a  dose  ;  witness 
gave  W.  two  drachms  of  the  medi- 
cine asked  for  in  a  vial  upon  which 
was  a  label  marked  "  black  drops;  " 
the  label  did  not  have  the  word 
**  poison  "  thereon.  W.  took  nearly 
the  whole  of  the  contents  of  the 
vial  and  died  in  consequence. 
Held,  that  if  the  testimony  of  the 
clerk  was  to  be  taken  as  the  truth, 
a  verdict  for  defendant  was  prop- 
erly directed ;  but  that  the  jury 
were  at  liberty,  under  the  circum- 
stances, to  disbelieve  such  testi- 
mony, as  the  witness  was  interested,* 
haying  violated  the  law  by  omitting 
the    prescribed   label ;    and   thftfc, 
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therefore,  the  question  as  to 
whether  the  warning  testified  to 
was  in  fact  given  was  one  for  the 
jury,  and  the  direction  was  error. 
Woldfahrt  v .  Beekert.  490 


POWERS. 

1.  M.,  at  the  time  of  making  her  will, 
and  of  her  death,  owned  a  large 
amount  of  real  estate  but  only  a 
small  amount  of  personal  property. 
By  her  will,  after  providing  for  the 
payment  of  debts,  she  first  gave 
ner  estate,  real  and  personal,  to  her 
executors  in  trust,  to  rent,  etc.,  and 
apply  the  rents,  income,  etc.,  to 
the  use  of  her  husband  during  his 
life.    Then  followed  ten  clauses 
purporting  to  create  separate  and 
independent  trusts  ;  also  numerous 
legacies,  all  of  which  would  sub- 
stantially fail  in  the  absence  of  a 
trust    estate,  or    power    in    trust 
vested  in  the  executors,  by  force  of 
which  the  real  estate  could  be  sold 
and  converted  into  money.     Certain 
real    estate   was    also  specifically 
devised,  and  the   executors  were 
directed  to  pay  off  incumbrances 
thereon,  which,  in  the  absence  of 
such  power,  could  not  be  done.  The 
clause  appointing  executors  con- 
tained the  following :  *'  and  during 
the  life-time  of  my  said  husband 
my  said  executors,  and  such  and 
whichever  of  them  as  shall  act, 
are  authorized  and  empowered,  by 
and  with  the  consent  of  my  said 
husband,  to  sell  and  dispose  of  any 
part  of  my  estate,  real  and  personal, 
not  specifically   bequeathed."    In 
an  action  for  a  construction  of  the 
will,  held,  that  said  clause  was  to 
be  construed  as  conferring  upoti 
her  executors    a  power    of    sale, 
which,  during  the  life  of  her  hus- 
band,  was    to   be  exercised   only 
with  his  consent,  but    thereafter 
continuing    to    exist ;    and    that, 
therefore,  the  executors  had  power 
to  sell  after  the  death  of  the  hus- 
band, and  convert  into  money  so 
much  of  the  real  estate  as  was  not 
specifically    devised.     PhUlips    v. 
Davies,  99 


2.  In  1869  S.  conveved  all  of  her 
estate  to  trustees,  in  trust,  to  con- 
vert into  money,    and    keep    the 


proceeds  invested,  applying  the 
income  and  such  portion  of  the 
principal  as  they  should  deem  pro- 
per to  her  use  during  her  life,  and 
paying  over  the  residue  as  she 
should  by  will  appoint.  In  1877  S. 
made  a  will,  which  made  no  refer- 
ence to  the  trust,  but  by  which  she 
devised  certain  real  estate,  part 
of  the  trust  estate,  gave  legacies 
amounting  to  $375,5%,  and  gave 
her  residuary  estate,  including  that 
she  miglit  thereafter  acquire  or 
become  possessed  of,  to  seventeen 
beneficiaries  named.  At  the  time 
of  the  execution  of  the  will  and 
of  her  death,  S.,  aside  from  the 
trust  estate,  only  owned  property 
of  the  value  of  about  $25,000, 
which  consisted  principally  of  an 
undivided  interest  in-  the  estate  of 
a  deceased  sister.  She  was  in  the 
habit  of  spending  all  the  income 
paid  her  by  the  trustees,  and  was 
well  acquainted  with  the  condition 
.  and  amount  of  her  estate.  At  the 
time  of  executing  the  will;  S.  was 
in  delicate  health,  and  was  ap- 
prehensive that  she  might  die  at 
any  moment.  In  an  action  by  the 
trustees  for  an  accounting  and  for 
directions  as  to  the  disposition  of 
the  trust  estate,  held,  that  the 
power  of  appointment  reserved  in 
the  trust  deed  was  properly  and 
effectually  executed  both  as  to  real 
and  personal  estate  JIutton  v. 
Benkard.  •  295 

3 .  Where  it  appears,  from  the  terms 
of  a  will,  taken  as  a  whole,  and 
construed  in  the  light  of  surround- 
ing circumstances,  that  it  was 
the  intention  of  the  testator  in 
the  -dispositions  made  by  him  to 
execute  a  power  of  appointment, 
such  intention  will  have  effect 
although  the  power  is  not  referred 
to  in  express  words.  Id, 

4.  The  provisions  of  the  Revised 
Statutes  in  reference  to  powers 
(1  R.  S.,  part  2,  chap.  1,  title  2,  art. 
8,  p.  732  et  seq,)  apply  so  far  aa 
they  can  be  made  applicable  to 
personal  as  well  as  to  real  estate, 
and  the  rules  governing  the  con- 
struction of  testamentary  appoint- 
ments in  regard  to  real  estate  ap- 
ply when  they  affect  personal  prop- 
erty. Id. 
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9.  The  proyision,  therefoie,  of  sacli 
statutes  (1  R.  S.  787,  §  126),  de. 
daring  that  lands  embraced  in  a 
power  to  devise  shall  pass* by  a 
will  purporting  to  convey  all  the 
testator's  real  estate  "  unless  the 
intent  that  the  will  shall  not  oper- 
ate as  an  execution  of  the  power 
shall  appear,  expressly  or  by  nec- 
essary implication/'  applies  to  per- 
sonalty. Id. 

C.  The  will  of  M.  devised  his  real 
estate  to  his  exedutors  in  trust,  to 
hold  one-third  part  thereof  for  the 
benefit  of  each  of  his  three  daugh- 
ters during^  life.  Upon  the  death 
of  a  daughter,  leaving  a  husband 

.  and  lawful  issue  living,  it  was  de- 
clared that  the  execntorn  should 
stand  seized  of  her  third  '*from 
and  immediately  after  her  death, 
upon  trust  for  the  sole  use  and 
benefit  of  such  issue ; "  in  case  of 
the  death  of  a  daughter  single  and 
unmarried,  "  upon  such  trust,  and 
for  such  purpose  as  she  shall  or 
may  appoint  by  her  last  will ; "  in 
default  of  such  appointment  *'  for 
the  sole  use  and  benefit  of  her 
next  of  kin. "  Held,  that  the  power 
of  appointment  related  to  the  re- 
mainder in  fee  ;  that  in  each  event 
provided  for,  the  trust  in  the  execu- 
tors upon  the  death  of  the  daughter 
would  be  purely  passive,  the  re- 
mainder vesting  in  the  beneficia- 
ries ;  that  the  phrase  in  the  clause 
giving  such  power  of  appointment 
"upon  such  trust"  meant,  not  a 
trust  to  be  created  by  the  daughter 
and  so  limiting  the  power  of  dis- 
position, but  related  to  the  trust 
in  the  executors.  Mott  v.  Acker- 
man,  539 

7.  As  to  one  of  the  daughters  who 
was  married  at  the  time  of  the 
execution  of  the  will,  it  provided 
that  in  case  she  should  give  to  her 
husband  any  part  of  her  income 
from  the  estate  or  pay  any  of  his 
debts  she  should  thereupon  forfeit 
all  right  and  interest  in  and  to  such 
income.  Held,  that  this  did  not  af- 
fect the  conclusion  above  stated  ;  it 
did  not  show  any  intent  to  limit 
the  power  of  appointment.         Id, 

8.  One  of  the  daughters  died  unmar- 
ried, leaving  a  will  by  which  she 


gave  all  of  her  estate,  real  and  per- 
sonal, after  payment  of  debts,  to 
her  two  sisters  who  survived  her, 
**  and  to  the  survivor  of  them."  and 
to  the  heirs,  executors  and  adminis- 
trators of  such  survivor.  Meld, 
that  this  was  a  valid  execution  of 
the  power  of  appointment  and  the 
title  to  one-third  of  the  real  estate 
passed  under  it ;  that  the  limitation 
in  the  devise  to  the  survivor  did 
not  work  an  unlawful  suspension 
of  the  power  of  alienation  (1  R.  S. 
724,  §24):  that  the  estate  upon  the 
death  of  the  testatrix  passed  to  her 
two  sisters  as  tenants  in  common, 
each  taking  a  fee,  that  of  the  one 
dying  first  being  defeasible  by  such 
death,  and  thereupon  the  entire  ab- 
solute estate  vested,  which,  there- 
fore, could  be  aliened  after  two 
Uves  at  most.  Id. 

9.  The  two  surviving  sisters  pur- 
chased and  owned  as  tenants  in 
common  certain  other  real  estate  ; 
ODe  of  them  subsequently  died, 
leaving  a  will  by  which  she  gave 
to  her  executors  a  power  of  sale,  to 
be  exercised  during  the  life  of  the 
surviving  sister  with  her  concur- 
rence, and  (the  will  then  proceeds) 
*'on  the  death  of  my  said  sister 
Maria,  or  as  soon  afterward  as  they 
may  think  advisable  ♦  *  ♦  and 
within  three  years  from  the  proof 
of  this  will,"  the  executors  were 
empowered  and  directed  to  convert 
into  monev  the  real  estate,  etc. 
Maria  lived  more  than  three  years 
after  probate  of  the  will.  After 
her  death  and  about  twelve  years 
after  such  probate  the  survivinff 
executors  contracted  to  sell  the  reiu 
estate  to  defendant,  who  refused  to 
complete  the  purchase,  claiming, 
amonff  other  things,  that  the  power 
of  sale  could  only  be  exercised 
within  the  three  years.  Held  un- 
tenable ;  that  as  the  purposes  of 
the  will  required  a  sale  the  power 
was  imperative  (1  R.  S.  734,  §  96), 
and  was  so  intended  by  the  testa- 
trix, and  the  neglect  to  sell  within 
the  time  specified  did  not  destroy 
the  authority  conferred.  Id. 

10.  The  executor  before  bringing  this 
action  tendered  a  deed  which  was 
refused.  Pending  the  appeal  to 
this  court  said  executor  died  and 
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the  present  plaintiff  was  appointed 
administrator,  with  the  will  an- 
nexed, and  the  action  was  revived 
in  his  name.  Held,  that  the  deed 
so  tendered  could  not  now  be  de- 
livered or  treated  as  delivered  with 
the  effect  of  passing  the  title  ;  but 
that  plnintjff  could  make  the  con- 
veyance.    (2  R.  S.  72,  §  22.)        Jd. 

11.  Wliere  a  power  of  sale  is  given 
to  executors  for  the  purpose  of 
pajins:  debts  or  legacies,  and  es- 
pecially where  there  is  an  equitable 
conversion  of  land  into  money  for 
the  purpose  of  such  payment  and 
for  distribution,  and  the  power  is 
imperative  and  does  not  grow  out 
of  a  personal  discretion  confided  to 
the  individual,  sufth  power  belongs 
to  the  ofUce  of  the  executor  and 
under  the  statute  passes  to  and 
may  be  exercised  by  an  administra- 
tor with  the  will  annexed.  Id. 


PRACTICE. 

1.  Returns  to  this  court  should  be 
made  by  a  responsible  officer,  under 
sanction  of  his  official  oath,  and 
attorneys  for  parties  cannot,  by 
stipulation,  make  up  a  case  for  the 
court.     Dow  V.  Darragli,  537 

2.  A  preference  on  the  calendar  of 
an  action  for  dower,  authorized 
by  the  Code  of  Civil  Proced- 
ure (5^  791,  Bubd.  6),  can  be 
claimed  only  when  the  proof  re- 
quired, i.  £.,  that  plaintiff  **  has  no 
sufficient  means  of  support  aside 
from  the  estate  in  controversy," 
was  made  and  an  order  allowing 
the  preference  obtained  as  required 
(§  793),  before  the  notice  of  areru- 
ment  was  served.  Bartlett  v.  Jfw«- 
liner.  646 

3.  Where  in  an  action  in  which  the 
people  were  parties,  and  appeared 
by  the  attorney -general,  the  latter 
did  not,  at  the  time  of  serving  no- 
tice of  argument,  give  notice  of  a 

E articular  day  in  the  term  on  which 
e  would  move  it,  as  prescribed 
by  the  provision  of  the  Code  of 
Civil  Procedure  (§  791,  subd.  1)  to 
entitle  the  cause  to  a  preference, 
but  served  with  the  notice  of  argu- 
ment notice  of    motion   that  the 


cause  be  set  down  for  a  day  named^ 
which  motion  failed  because  the 
court  adjourned  before  the  day 
specified  for  making  it.  Held,  that 
the  action  was  not  entitled  to  a 
preference.  People,  ex  rel.  v.  Kin- 
ney, 647 

4.  Under  the  Code  of  Civil  Procedure 
(§  709),  in  an  action  in  the  Supreme 
Court,  triable  and  tried  in  the  first 
judicial  district,  an  application  for 
an  extra  allowance  of  costs  must 
be  made  in  that  district,  although 
the  justice  before  whom  the  cause 
is  tried  resides  in  another  district. 
Hun  V.  ScUter.    .  651 

WJiere   case  w   prepared  and 

settled  by  consent  of  both  parties  and 
is  properly  certified,  and  no  motion 
is  made  to  am^nd,  no  complaint  tliat  U 
is  defective  can  be  made  here,  and 
argument  must  be  made  upon  it  cu  re- 
turned. The  case  s?tould  be  settled 
and  signed  by  the  judge  or  referee 
who  tried  cause. 

Also  where  appeal  should  be  dis- 
missed for  failure,  to  serve  undertak- 
ing. 

See  Reese  v.  Boese.  {Mem.)         63JB 

See  Pi.EADINQ. 

Trial. 


PRESUMPTIONS. 

1.  The  will  of  W.  gave  his  widow 
"  all  of  the  household  property  in 
the  dwelling-house  and  the  use  of 
the  dwelling-house  during  her 
life."  In  the  dwelling-house,  at 
the  time  of  the  testator's  death, 
was  a  quantity  of  coal  and  wood, 
provided  for  family  use,  and  a 
shot-gun.  Upon  settlement  of  the 
accounts  of  the  executors,  held, 
that  these  articles  were  properly 
allowed  to  the  widow;  that  the 
shot-gun  might  have  been  provided 
for  the  defense  of  the  house,  and 
in  the  absence  of  proof  the  court 
was  not  reouired  to  presume  the 
contrary.     In  re  Fraeer.  380 

2.  The  testator,  having  in  his  hands 
a  sum  of  money  belonging  to  his 
wife,  loaned  it  in  1869,  taking  notee 
in  the  name  of  his  wife.    After- 
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ward  he  incloded  the  amouot  in  a 
mortgage  executed  to  himself  by 
the  borrower.  The  auiouut,.  with 
interest,  was  allowed  to  the  widow 
by  the  executors.  It  was  claimed 
by  the  contestant  that  it  was  to  be 
presumed  that  the  wife  did  not 
consent ;  that  the  husband  was 
guilty  of  a  conversion  of  her 
money,  and  so  the  statute  of  limi- 
tations was  set  running  and  the 
claim  outlawed  prior  to  the  testa- 
tor's death.  Hfld  untenable;  that 
it  was  to  be  presumed,  in  the 
absence  of  evidence  to  the  contrary, 
that  the  security  was  taken  by  the 
husband,  with  the  consent  of  the 
wife;  and  therefore  to  the  extent 
of  her  interest,  he  held  the  mort- 
gage as  agent  or  trustee  for  her. 

Id. 

That  act    is   constitutionally 

passed. 
JSee  People  v.  Petrea.  128 


Wlien  trustees  of  village  are 


presumed  to  Jfi'oe  knowledge  of  and 
to  hace  assented  to  tits  doing  of  extra 
work. 
JSee  Fleming  v.   Village  of  S.   B. 

m% 

WJiere  there  are  statutory  pro- 
visions of  a  State  on  a  particul^ir  sub 
ject  t/iere  is  no  presumption  thai  the 
rule  of  the  common  lauo  in  reference 
Piereto  is  in  force . 

See  Moore  v.  liegeman  521 


PRINCIPAL  AND  AGENT.      . 

1.  The  fact  that  an  agent,  without 
the  autlioritv,  consent  or  kuowl- 
edge  of  his  principal,  upon  loaning 
the  money  of  the  latter,  exacted  a 
sum  in  excess  of  lawful  interest, 
does  not  make  the  loan  usurious  ; 
nor  does  the  fact  of  the  receipt  by 
the  principal  of  the  sum  so  paid, 
in  the  absence  of  evidence  of 
knowledge  on  his  part  that  it  was 
paid  as  a  usurious  consideration  for 
the  loan,  establish  a  ratification  of 
the  act  of  the  agent.  Philips  v. 
Mackellar.  84 

2.  H  seeTnSy  however,  In  such  case, 
the  sum  so  paid  should  be  allowed 
and  applied  as  a  payment.  Id. 


3.  A  principal  upon  being  informed 
•     of  an  unauthorized  act  of  an  agent 

has  a  right  to  elect  whether  he  will 
adopt  it  or  not,  and  so  long  as  the 
coudiiion  of  the  parties  is  un- 
changed, cannot  be  prevented  from 
such  adoption  by  the  fact  that  the 
other  party  prefers  to  treat  the  con- 
tract as  invalid.  Andretos  v.  .^Etna 
Life  Ins.  Co,  696 

4.  An  election  once  made,  however, 
is  irrevocable.  Id. 


Where  trustees  of  village  enter 


into  a  contract  as  wf tier  commissioners 
for  tJie  erecting  of  water-works  for  vH- 
Iftge  t/iey  act  as  agents  for  it,  and  ac- 
tion is  maintainable  ngaimtt  it. 
See  Fleming  v.  Village  of  S.  B.  368 

Liability  of  hank  for  acts  of 

Us  cashier. 

See  F.  S.  Institute  v.  Bostwick.   564 


PRIVILlfcGED  COMMUNICA- 
TIONS. 

1.  A  physiciflin  who  was  called  upon 
professionally  to  make  uu  examin- 
ation of  T.,  brother  of  the  insured, 
was  asked  **  what  opinion  did  you 
form,  based  on  the  general  t^ight  of 
the  man  before  you  made  an  ex- 
amination, or  before  you  had  any 
conversation  with  him"  Ifeld, 
that  the  question  was  i)roperly  ex- 
cluded as  privileged  within  iho 
statute.  (Codeof  Civil  Pror^dure, 
§  834.)  Oratian  v.  Met.  L.  Ins.  Co, 

274 

2,  After  a  physician  called  by  de- 
findant  had  been  ashed  if  T.,  upon 
whom  he  attended,  died  of  con- 
sumption, and  the  question  had 
been  excluded,  ho  was  asked 
whether,  in  responpe  to  questions 
put  by  plaintlflfs  counsel  on  a  for- 
mer trial,  he  had  not  answered  that 
T.  died  of  consumption.  This  was 
objected  to  and  excluded.  Held  no 
error ;  first,  wliat  the  witness  had 
teatified  to  could  only  be  proved  to 
contradict  him  or  refresh  his  mem- 
ory ;  second,  the  plaintifTs inquiry 
on  the  former  trial  did  not  preclude 
his  objecting  to  the  evidence      id. 
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PROMISE  OF  MARRIAGE. 
See  Ante-Nuftiaii  Oontbagt. 


PUBLIC  POLICY. 


When  party  cannot  avail  him- 


sdf  of    objection    that    contract    is 
againut  public  policy. 

See  JuiUiard  v.  Chaffee.  529 


QUESTIONS  OP  LAW  AND  FACT,  j 


When  question   of  n^ligence 


one  of  fact. 

See  Barry  v.  N.  T.  G.  dh  H,  R.  R. 
Go,  289 


When  question  as  to  original 


validity  of  policy  of  insurance^  and 
as  to  ratification  by  company  of  pro- 
vision therein  inserted  by  agent  with- 
out authority  is  one  of  law  and  a  re- 
fusal to  svhmit  the  same  to  a  jury 
proper. 

See  Andrews  v.  ^.  L.  Ins.  Go.  596 

Wlien  evidence  ds  to  due  care 


insufficient  to  authorize  submission  of 
questi^m  to  jury. 

SeeBeJitY.  Corbin.    (Mem.)    658 


RAILROAD    CX>RPORATIONS. 

1.  In  an  action  against  a  railroad 
company  for  alleged  negligence, 
causing  the  defttli  of  plaintiff's  in- 
testate, it  appeared  that  the  de- 
cedent was  run  over  and  killed  in 
attt^mpting  to  crons  defendant's 
tracks  at  a  point  where  the  owners 
of  adjoining  lands  liad  a  right  of 
way,  and  where  the  public  for 
thirty  years  had  'been  in  tlie  habit 
of  crossing.  Held,  that  the  acqui- 
escence of  defendant  for  so  long  a 
time  in  this  public  use  amounted 
to  a  license  or  permission  to  all  per- 
sons to  cross  at  this  point,  and  im- 
posed a  duty  upon  it  as  to  persons 
so  crossing  to  exercise  reasonable 
care  in  the  movement  of  its  trains, 
so  as  to  protect  them  from  injury. 
Barry  v.  N.  T.  (7.,  etc.  289 


2.  The  train  which  caused  the  death 
was  backing  up  without  a  bell  be- 
ing rung  or  other  signal  given,  in 
charge  of  a  brakeman,  who  was 
on  a  platform  between  two  cars, 
where  he  could  not  see  persons  on 
the  track  or  have  notice  to  apply 
the  brakes  in  case  of  danger.  Per- 
sons were  at  all  times  crossing  the 
tracks,  several  hundreds  crossing 
daily,  i/is^d^  that  the  evidence  jus- 
tified the  submission  of  the  ques- 
tion of  defendant's  negligence  to 
the  jury.  Id. 

8.  The  intestate  was  a  boy  ten  years 
old.  The  train  which  ran  over 
him  went  past  the  crossing  fol- 
lowed by  a  freight  train.  The  bell 
on  the  freight  train  was  ringi/ig 
and  the  flagman  on  the  crossing 
was  flagging  it,  paying  no  atten- 
tion to  the  other.  The  first  train 
was  switched  on  to  another  track 
and  backed  up  on  the  track  the 
boy  attempted  to  cross.  There 
was  no  direct  proof  as  to  what  pre- 
caution he  took  before  crossing  the 
track.  Heldt  that  the  question  of 
contributory  negligence  was  prop- 
erly submitted  to  the  jury;  that  it 
was  competent  for  them  to  infer 
that  the  boy  seeing  the  first  train 
pass  supposed  it  was  going  on,  and 
his  attention  being  attracted  by  the 
freight  train,  he  did  not  observe 
that  the  first  train  had  changed  its 
direction  and  was  backing  ap.    Id. 

4.  It  seems  it  cannot  be  held  as  a  mat- 
ter of  law,  that,  under  the  circum- 
stances of  this  case,  the  ringing  of 
the  bell  would  fulfill  the  whole 
duty  resting  on  defendant.         Id, 

5.  Under  the  provision  of  the  act 
(Chap.  296,  Laws  of  1874)  subject- 
ing the  property  of  the  N.  Y.  &  O. 
M.  R.  R.  Co.  to  taxation,  and  appro- 
priating the  amount  of  the  county 
taxes  thereon,  in  any  town  which 
has  issued  bonds  in  aid  of  the  con- 
struction of  the  road  of  said  com- 
pany, to  such  town,  to  be  devoted 
to  the  payment  of  its  bonds,  after 
any  such  tax  has  been  collected,  the 
moneys  belong  to  the  town,  and  any 
diversion  thereof  from  their  lawful 
object  is  an  injury  to  the  rights  of 
the  town,  which  may  be  proteoted 
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by  an  appropriate  action  in  its  be- 
half.    Bridge  v.  Bd,  Buprs,      670 


As  to  what  is  sufficient  evi- 


dence of  negligence  on  the  part  of  a 
railroad  corporation,  to  subject  it  to 
UabilUy  to  an  employe,  and  as  to  what 
is  not  contributory  negligence  on  his 
part. 

See  Dana  v.  JV*.  F.  C.  &  K  B.  B, 
B,  Co.     {Mem.)  639 


When  evidence  as  to  due  care 


insufficient  to  authorize  stthmission  of 
question  to  jury. 

SeeBechtY.  Corbin.    (Mem.)    658 


RATIFICATION. 

1.  In  an  action  brought  by  a  legatee 
against  the  other  beneficiaries,  and 
the  heirs  at  law  and  next  of  kin  of 
the  testator,  and  against  an  admin- 
istrator, with  the  will  annexed,  for 
the  purpose  of  determining,  among 
other  things,  the  rights  of  the  par- 
ties in  the  estate,  and   for  an  ac- 
counting by  the  administrator,  and 
payment  by  him,   to  the  parties 
entitled,  of  the  amount  found  in 
his  hands  ;  judgment  was  rendered 
determining  those  questions   and 
adjudging  that    upon  compliance 
with  the  provisions  of  the  judg- 
ment   by     the    administrator    he 
should    be    discharged     from    all 
claims  and  demands.     A  guardian 
ad  litem  was  appointed    in    said 
action  for  an  infant  who,  with  her 
general  guardian,  was  made  a  party 
defendant,    and  by  the  judgment 
she  was  adjudged  to  be  entitled  to 
a  certain  sum  out  of  the  funds  in 
the  hands  of   the  administrator. 
"  The  latter  fully  performed  all  the 
requirements  of    said    judgment, 
paying  over  the  share  of  said  in. 
lant  to  her  general  guardian,  and 
was    thereupon    discharged    from 
such   administration.      After   said 
infant    became  of  age,   with  full 
knowledge  of  the  terms  of  the  judg- 
ment, she  received  from  her  gen- 
eral guardian  the  moneys  so  paid 
to  him,   and    also   other   moneys 
which  the  judgment  required  other 
defendants  to  pay  to  her,  and  which 
they  had  previously  paid  in  com- 
pliance therewith  to  said  guardian. 


She  also  commenced  proceedings 
to  vacate  said  iudgment  upon  the 
ground  that  the  appointment  ,of 
the  guardian  cui  litem  was  irregu- 
lar,  and  an  order  was  granted  va- 
eating  the  same,  so  far  as  she  was 
concerned.  Foar  years  after  the 
payment  so  made  to  her  she  com- 
menced proceeding^  before  the  sur- 
rogate to  compel  said  administrator 
to  account,  ffdd,  that  the  pro- 
ceedings were  not  maintainable  ; 
that  assuming  the  judgment  haa, 
so  far  as  the  petitioner  is  concerned, 
been  deprived  of  any  force  as  an 
adjudication  of  the  question  in- 
volved, she  could  and  did,  by  ac- 
ceptance of  the  moneys  paid,  ratify 
the  acts  of  the  general  guardian 
and  estopped  herself  from  contro- 
verting either  the  judgment  or  the 
settlement  made  thereunder.  MUls 
V.  Hoffman.  181 

2.  In  an  action  to  recover  back  pre- 
miums paid  upon  certain  policies  of 
life  insurance  issued  by  defendant, 
each  of  which  wben  delivered  con- 
tained a  provision  that  the  policy 
would  "  be  good  at  any  time,  after 
three  payments,  for  its  equitable 
value,"  the  complaint,  after  alleg- 
ing the  Issuing  of  the  policies  and 
the  payment  of  more  than  three 
years  premiums,  averred,  in  sub- 
stance, that  plaintiff,  having  con- 
cluded   not    to    continue    to    pay 
premiums,  demanded  of  defendant 
the  equitable  valu6  of  the  policies, 
and   on  its  refusal  to  allow   the 
same,  commenced  an  action  to  re- 
cover such  equitable  value;  that 
thereafter  defendant  notified  plaint- 
iff that  said  provision  was  inserted 
in  the  policies  without  its  authority 
or  consent,  and  set  up  such  claim 
in    the  answer.     Whereupon  the 
plaintiff  discontinued  the  said  ac- 
tion, and  paid  the   taxable  costa 
thereof.     It    appeared    upon    the 
trial  of  this  action  that  the  notice 
referred  to  was  a  letter  written  to 
defendant's  secretary,  which,  while 
it    asserted  that   the    clause  was 
written  in  the  policies  without  an- 
thority,  stated  that  defendant  was 
willing   to  perform    it,    and    the 
answer  in  the  former  action  which 
asserted  that  the  clause  was  in- 
serted   without    authority    denied 
that  defendant  had  refused  to  pay 
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the  equitable-  value.  Hdd,  that 
this  was  an  unequivocal  election 
on  the  part  of  defendant  to  affirm 
or  ratify  the  alleged  unauthorized 
act,  and  so  the  proceedings  in  the 
former  action  furnished  no  basis  for 
an  equitable  estoppel.  Andrews 
V.  JSiiia  L.  Ins,  Co.  596 


What  ads  of  mortgagor  in- 


sufficient to  amotmt  to  ratification  of 
a  sale  hy  mortgagee  of  chattel  mart- 
gage. 

See  Mack  y,  PTUUin.  20 


Pleading  tJie  unlawful  ads  of 


attorney^  hy  way  of  set-off ^  ij^  action 
hy  him  for  services^  is  not  a  ratifica- 
tion thereof  and  does  not  estop  de- 
fendant from  tising  them  as  an  abso- 
lute defense  under  a  general  denial  in 
the  ansiter. 

See  Chatfiehl  v.  Simonson.         209 


Authority  of  comrnon  council 


of  city  to  ratify  unauthorized  acts  of 
its  mevwers  in  2)rocuring  supplies  and 
making  repairs;  and  wluit  amounts 
to  sucfi  7'atijication. 

See  A.  a  N.  Bank  v.  City  of  A, 

363 


When  trustees  of  village  are 


presumed  to  have  knowledge  of  and  to 
hace  assented  to  the  doing  of  extra 
work. 

See  Fleming  v.    Village  of  S.  B. 
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RECORD 

Where  an  order  of  Special  Term  re- 
cited tliat  il  was  made  "  on  reading 
and  filing  the  decision  of  tlie  court, 
referring  to  an  opinion  which  was 
the  only  decision  filed,  and  the 
minutes  of  the  General  Term  on 
atfirn)auco  of  sucli  order  stated 
that  It  was  affirmed  on  opinion  of 
the  judge  at  Special  Term,  Jield, 
that  tlie  opinion  was  thus  made 
part  of  the  record,  and  could  be 
referred  to  to  ascertain  the  grounds 
of  the  decision  ;  and,  it  appearing 
therefrom  that  the  decision  was 
based  upon  the  ground  of  a  want 
of  power,  Jield  that  the  order,  al- 
though a  discretionary  one,   was 


reviewable  here.     Tolm^n  v.  Syr., 
etc.,  a.  R.  Go.  358 

REFORMATION    OF   CONTRACT. 


When  emdence  of  mistake  im> 


executing  town  hond  insufficient  to 
authorize  reformation  of  the  instru- 
ment. 

See  Potter  v.    Towti.  of  G.  (Mem.) 

66S 


RELIGIOUS  CORPORATIONS. 


>» 


I%eterm  ^^  religious  societies 

includes  missionary  societies. 

See  Stephenson  v.  Short.  438 


REMAINDERS. 

1.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  723,  §  17)  de- 
claring that  "  where  a  remainder 
shall  be  limited  on  more  than  two 
successive  estates  for  life,  all  the 
life  estates  subsequent  to  those  of 
the  two  persons  first  entitled 
thereto  shall  be  void,  and  upon  the 
death  of  those  persons  the  remain- 
der shall  take  effect,"  refers  only 
to  vested,  not  to  contingent  re- 
mainders, and  executes  the  remain- 
ders in  possession  only  in  favor  of 
such  ascertained  persons  as,  except 
for  the  void  life  estate,  would  un- 
der the  will  or  deed  be  entitled  to 
the  immediate  possession.  Purdy 
V.  Hayt.  4^ 

2.  Where,  therefore,  the  gift  in  re- 
mainder is  upon  a  contingency 
which  has  not  happened  at  the 
time  of  the  death  of  the  second 
life  tenant,  the  provision  d<»es  not 
apply,  and  the  gift  is  invalid.     Id. 

3.  It  is  no  objection  to  the  validity 
of  a  remainder  in  fee  that  it  is 
limited  in  favor  of  persons  not  in 
being  when  the  li miction  is  cre- 
ated, or  who  are  not  ascertainable 
until  the  termination  of  the  pre- 
cedent estate,  provided  the  contin- 
gency upon  which  it  depends  must 
happen  within  or  not  beyond  the 
prescribed  period  for  the  vesting 
of  estates.  Id. 
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4.  Where  the  precedeDt  or  particular 
estate  is  given  to  several  persons 
as  tenants  in  common,  the  remain- 
ders limited  upon  the  estates  of 
part  of  the  tenants  in  common 
may  fail  without  affecting  the  re- 
maindera  limited  upon  the  estates 
of  the  others.  Id, 


RETURNS. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (^  3301,  as  amended  bj 
chap.  399.  Laws  of  1882),  provid. 
lag  that  the  stipulation  of  the  at- 
torneys for  parties  to  an  action 
may  take  the  place  of  a  clerk's  cer- 
tificate  to  a  copy  of  a  paper  whereof 
a  certified  copy  is  required,  was 
not  intended  to  alter  the  effect  of 
the  provision  (g  ISl'*))  requiring  a 
return  to  this  court  to  be  certified 
by  the  clerk  of  the  court  from 
which  the  appeal  is  taken,  or  of 
the    rule  of    this  court    (Rule   1) 

•      making    the    same    requirement. 
Doto  v.  Darragh,  537 

2.  Returns  to  this  court  should  be 
made  by  a  responsible  officer,  ud- 
der  sanction  of  his  official  oath, 
and  attorneys  for  parties  cannot, 
by  stipulation,  make  up  a  case  for 
the  court.  Id, 

RIPARIAN  OWNERS. 

1.  The  riparian  owners  of  lands  ad- 
joining fresh-water  non-navigable 
streams  take  title  to  the  thread  of 
the  stream,  and  ai^  incident  to  the 
title  acquire  the  right  to  the  usu- 
fructuary enjoyment  of  the  undi- 
minished and  undisturbed  flow  of 
said  stream.  Smith  v.  City  of 
Bochester.  463 

2.  This  is  so  also  as  to  the  fresh- 
water navigable  streams  and  small 
lakes  wiihio  this  State  where  the 
tide  does  not  ebb  and  flow;  save 
that  the  public  has  an  easement 
in  such  waters  for  the  purpose  of 
travel,  as  on  a  public  highway, 
which  easement,  as  it  pertains  to 
the  sovereignty  of  the  State,  is  in- 
alienable and  gives  to  the  State  the 
right  to  use,  regulate  and  control 

^  the  waters  for  the  purposes  of  navi- 
4   gation.  Id, 
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3.  This  public  easement  fives  the 
State  no  right  to  convert  the  waters 
or  to  authorize  their  conversion  to 
any  other  uses  than  those  for 
which  the  easement  was  created, 
i,  e,,  for  the  purposes  of  navigation. 

Id, 

4.  The  right  to  divert  the  waters  for 
other  uses,  although  public  in  their 
nature,  can  only  be  acquired  under 
and  by  virtue  of  the  sovereign 
right  of  euiinent  domain,  and  upon 
making  "  just  compensation."    Id 

5.  Plaintiffs  are  the  owners  of  cer- 
tain premises,  on  the  banks  of 
Honeoye  creek,  used  and  occupied 
by  them  for  milling  purposes,  and 
their  mills  are  operated  by  the 
waters  of  the  stream;  said  creek 
is  a  fresh-water  non-navigable 
stream,  formed  by  the  1  unction  of 
the  surplus  waters  of  three  small 
inland  lakes;  one  of  these.  Hem- 
lock lake,  is  about  seven  miles  in 
length,  and  one-half  mile  in  width; 
it  is  to  a  certain  extent  navigable 
and  has  for  mahy  years  been  navi- 
gated  for  local  purposes  by  those 
living  upon  its  shores.  Said  lake 
and  the  lands  adjoining  and  the 
plaintiffs'  premises  are  included  in 
the  territory  of  which  the  proprie- 
torship was  ceded  by  this  State  to 
Massachusetts  by  the  treaty  of 
1786.  Under  the  authority  of  the 
act  chapter  754,  Laws  of  1873,  de- 
fendant constructed  a  conduit  from 
the  said  lake  to  the  city,  for  the 
purpose  of  furnishing  water  for  the 
inhabitants  of  the  city,  which  con- 
duit draws  from  the  lake  4,000,000 
gallons  of  water  daily.  In  an  action 
to  restrain  the  continued  diversion 
of  the  surplus  waters  of  the  lake 
from  said  creek,  ?ield,  that,  con- 
ceding the  lake  was  part  of  the 
navigable  waters  of  the  State  and 
subject  to  all  the  rules  pertaining 
to  such  waters,  and  that  the  State 
by  the  act  aforesaid  conferred  upon 
the  defendant  all  of  the  rights  in 
the  lake  which  remained  in  the 
State  subsequent  to  the  treaty,  it 
imposed  the  same  liability  to  those 
who  might  be  injured  by  defend- 
ant's use  of  such  waters  as  the  State 
itself  would  have  incurred  for  a 
similar  use ;  that  the  diversion  of 
the  waters  for  the  purpose  speci- 
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fied  waa  for  an  object  totally  in- 
coDflietent  with  their  use  as  a  pub- 
lic highway  or  the  common  ri^^ht 
of  all  the  people  to  their  benefits  ; 
that  the  titate  had  no  right,  and 
by  the  said  act  did  not  attempt  to 
grant  a  right  to  such  use  to  the 
detriment  of  the  riparian  owners 
upon  said  creek  and  without  mak- 
ing compensation  ;  and  that,  as 
the  evidence  tended  to  show  plaint- 
iffs were  injured  by  the  diversion 
complained  of,  a  dismissal  of  their 
cofnplaint  was  error.  Id. 

6.  The  rights  of  the  riparian  own- 
ers upon  the  Hudson  (aside  from 
its  tidal  character)  and  the  Mo- 
hawk rivers  are  affected  by  the 
doctrines  of  the  civil  law,  prevail- 
ing in  the  Netherlands  from 
whose  government  they  were  de- 
rived, and  are  distinguishable  from 
the  rights  of  riparian  owners  upon 
other  navigable  waters  of  the  State. 

Id. 

7.  It  seems  that  the  doctrine  above 
stated,  as  to  the*rights  of  riparian 
owners,  does  not  apply  to  the  vast 
fresh-water  lakes  or  inland  seas  of 
this  country,  or  to  the  streams 
forming  the  boundary  lines  of 
States,  Id. 


RULES. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  3301,  as  amended  by 
chap.  399,  Laws  of  1882),  providing 
that  the  stipulation  of  the  attor- 
neys for  parties  to  an  action  may 
take  the  place  of  a  clerk's  certifi- 
cate to  a  copy  of  a  paper  whereof 
a  certified  copy  is  required,  was  not 
intended  to  alter  the  effect  of  the 
rule  of  this  court  (Rule  1)  requir- 
ing a  return  to  this  court  to  be  cer- 
tified by  the  clerk  of  the  court  be- 
low.   Daw  V.  Darragh,  537 

2.  Under  the  Code  of  Civil  Proced- 
ure (§  709),  in  an  action  in  the 
Supreme  Court,  triable  and  tried 
in  the  first  judicial  district,  an  ap- 
plication for  an  extra  allowance  of 
costs  must  be  made  in  that  dis^- 
trict,  although  the  justice  before 
whom  the  cause  is  tried  resides  in 
another  district.  Run  v.  Salter,  651 


3.  The  rule  of  the  Supreme  Court 
(44),  requiring  such  an  application 
to  be  made  to  the  court  before 
which  the  trial  is  had  or  the  judg- 
ment rendered  does  not  authorize  it 
to  be  made  out  of  the  district.    Id. 


SALES. 
See  Judicial  Sales. 


SAVINGS  BANKS. 

1.  The  primary  relation  of  a  depositor 
in  a  savings  bank  to  the  corpora- 
tion is  that  of  creditor.  People  v. 
Jf.  d  T.  S'v'gs  Inst.  7 

2.  Upon  insolvency  of  the  corpora- 
tion,  the  depositors  stand  as  other 
creditors,  having  no  greater,  but 
equal  rights,  to  be  paid  ratably  out 
of  the  insolvent  estate.  Id. 

3.  Accordingly  held,  where  a  creditor 
of  a  savings  bank  obtained  a  judg- 
ment against  a  receiver  thereof  in 
an  action  brought  against  the  bank 
before  the  appointment  of  the  re- 
ceiver, in  which  action  the  receiver 
was  substituted  as  defendant,  that 
the  plaintiff  was  not  entitled  to  a 
preference  over  depositors  in  the 
payment  of  his  judgment.  Id. 

See  Banks  and  Banking. 


SHERIFF. 

After  defendant,  as  sheriff,  had  levied 
upon  property  and  advertised  it  for 
sale  under  executions  issued  to  him, 
proceedings  in  bankruptcy  were 
commenced  against  the  judgment 
debtors;  and,  with  the  usual  order 
to  show  cause,  an  order  was  issued 
by  the  clerk,  as  of  course,  without 
direction  of  the  court  as  required 
by  the  Bankruptcy  Act  (U.  S.  R. 
S.,  )^  5023),  staying  defendant  from 
any  transfer  or  disposition  of  the 
property.  The  sale  was  adjourned 
by  defendant  by  direction  of  the 
attorneys  for  D.,  the  judgment 
creditor,  who  before  the  adjourned 
day  intervened  by  petition  in  the 
bankruptcy  proceedings,  setting 
forth  these  facts,  and  the  consid- 
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eration  for  Ms  judgrmentB,  and  al- 
leging that  tbej  were  recovered 
without  coUusiou  with  the  judg- 
xneDt     creditors.       The     petition 
asked  for  a    modificatioa  of    the 
stay  so  as  to  allow  defendant  to 
sell  under  the   execationa.      The 
application  was  opposed  bj  affida- 
vitfl  tending  to  show  that  the  debts 
and  the  judgments  thereon  were 
in  fraud    of    the    bankrupt    law. 
After  a  hearing  the  bankrupt  court 
denietl  the  application,  bat  directed 
the  assignee  in  bankruptcy  to  sell 
the  property  levied  upon  free  from 
the  lien  of  the  executions,  which 
lien  the  order  declared  should  at- 
tach to  the  proceeds  of  the  sale, 
and  gave  to  1).  permission,  within 
a  time  named,  to  apply  for  an  or- 
der requiring  the  assignee  to  apply 
the  proceeds  in  payment  of  the 
judgments.     Defendant  thereupon 
returned  the  execution  nulla  bona. 
J),  failed  to  make  such  application 
and  brought  this  action  for  an  al- 
leged  false  return.     Thereafter  the 
assignee  in  bankruptcy  filed  a  bill 
in  equity  against  D.  and  the  judg- 
ment debtors  to  determine  the  va- 
lidity of  the  judgments,  and  who 
was  entitled  to  the  proceeds  of  sale. 
D.  appeared  therein  and  answered 
averring,  among  other  things,  that 
•*the  property  was  taken  from  the 
sheriff  by  the  assignee  in  obedience 
to  the  order  of  the  court  and  by 
him  in  like  manner  disposed  of/' 
After  trial  had  in  such  action,  the 
court  decreed  the  judgments  and 
executions  were  obtained  in  fraud 
of  the  Bankrupt  Act,  that  the  levy 
was  null  and  void  as  against  the 
assignee  and  that  he  was  entitled 
to  said  proceeds.     JTeld,  that  con- 
ceding the  injunction  accompany- 
ing the  order  to  show  cause  was 
without   force,  the   voluntary  ap- 
pearance of  D.  made  him  a  party 
to    the     bankruptcy    proceedings, 
and  gave  effect  from  that  moment 
not  only  to  the  subsequent  orders 
but  to  the  one  already  made,  that 
the  United  States  a)urts  had  ju- 
risdiction  over  the  subject-matter 
and   D.;   also  that  D.,  having  ap- 
peared in  and  contested  the  action 
brought  by  the  assignee,  could  not 
now  object  that  that  court  had  no 
authority  as  to   him   to  take   the 
proceedings;    and   that,  therefore, 


the  ordeni  and  judgment  were  a 
protection  to  defendant;  also  that 
it  was  immaterial  that  the  decree 
was  made  after  the  commencement 
of  this  action;  and  that  it  was 
properly  set  up  by  supplemental 
answer.  (Code  of  Civil  Procedure, 
§  544.)    Dorrance  v.  Henderson, 

406 


STATE    BOARD    OF    EQUALIZA- 
TION. 


1.  The  action  of  the  State  board  of 
equalization  in  the  discharge  of  the 
duty  imposed  upon  it  of  equalizing 
'*  the  State  tax  among  the  several 
counties  of  this  State  *'  (Chap.  312, 
Laws  of  1859),  in  judicial  in  its 
character,  and  when  it  has  acquired 
jurisdiction  any  error  in  its  judg- 
ment or  mistake  in  its  conclusions 
can  be  asserted  only  in  some  direct 
proceeding  for  review.  MayoTy 
etc.,  V.  Davenport.  604 

2.  The  fact  that  said  board  did  not 
have  before  it  at  its  meeting  a 
written  digest  of  facta  required  by 
the  statute  (§  7)  to  be  prepared  by 
the  State  assessors  is  not  a  jurisdic- 
tional defect,  and  is  immaterial.  Id. 

3.  The  fact  that  the  board  increased 
the  valuation  of  a  county  without 
swearing  and  examining  witnesse.^ 
is  immaterial  ;  that  is  the  duty  of 
the  State  assessors,  and  upon  the 
information  given  by  them  to  the 
board,  it  is  authorized  to  act.     Id. 

4.  Nor  does  the  fact  that  the  board 
after  a  short  secret  session  adopted 
a  schedule  of  equalization  prepared 
by  one  of  the  assessors  affect  the 
validity  of  its  decision.  Id. 


STATUTES. 

G7iap.  482,  Laws  of  1875. 
Chap.  365,  Laws  of  1880. 
Chap.  554,  Laws  of  1881. 


See  Jn  re  Ghurcli,  1. 

G/iap.  279,  Laws  of  1833. 

See  Mack  v .  Pkelan,  20. 

Chap.  226,  Latcs  of  1871. 

See  In  re  Righter,  111. 

Chap.  528.  Lnics  of  1873. 

See  In  re  L,  &  W.  Orphan  Ihmic,  116, 
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Chap,  582,  Law8  of  1861. 

See  Peopie  v.  Petrea,  128. 

2  R.  8.  146.  §  49. 

2  E.  8.  687,  §  8. 

8ee  People  v.  Faber,  146. 

Chap.  200,  Laws  of  1848. 

Gliap.  376,  Laws  of  1849. 

Chap.    90,  Zawj*  <?/  1860. 

Chap,  172,  Za?r*  r/  1862. 

See  Bertlea  v.  Nxinan,  152. 

(7Aap.  890,  /.««?«  of  1869. 

C%^«p.    86.  LawH  of  1813. 

/See  (7w^^«r  v.  Mayor,  166. 

CAflrp.  559,  Laws  of  1881. 

Ajtf  People,  ex  rel.  v.  H^i^^txjA:,  191 . 

Chap.  450.  Lam  of  1847. 

^  C/uip.  256,  XatM  o/  1849. 

See  HougJikirk  v.  2>.  cfe  H.  C  Co., 
219. 

Chap,  376,  Xaw*  <?/  1849. 

2  J?.  8.  83,  §  9. 

See  In  re  Young  v.  Eick»,  235. 

Chap,  86,  Xatr*  <?/  1813. 

See  De  PeyHer  v.  J/a«,  262. 

1  P,  8,  732  €t  sea. 

1  E.  8.  737,  §  126. 

See  Hutton  v.  Benkard,  295. 

C%«p,  694,  Zatw  <?/  1865. 

Chap.    60,  Zaw*  of  1875. 

CAap.  361,  Laws  of  1881. 

aAap.  465,  Latos  of  1875. 

Chap.  359,  Zaw*  o/  1876. 

C/iap.  138,  Zi»«j«  0/  1878. 

Chap.  153,  Zaw?<  of  1879. 

i8e«  P^fl^^tf  V.  Fire  Ass'n,  311. 

6'Art;>.  642.  Laws  of  1880. 

Chap,  361,  Z«iM  0/  1881. 

See  People  v.  //(Wie  /n«.  Co.,  328. 

2  iJ.  8.  691,  §  5. 

/Se«  Cliarnberlain  v.  Taylor,  348. 

C'/wp.  805.  ZrtWJ*  /)/  1877. 

See  A,  C.  N,  Bank  v.  City  of  A.,  363. 

Chap.  181,  iaM»  <?/  1875. 

See  Fleming  v.  Ft^2«^tf  of  8.  J?.,  368. 

CVkip.  642,  Laws  of  1880. 

5^6  People  V.  5.  F.  A^.  0.  Co.,  383. 

(7/i/ip.  338.  Laws  of  1847. 

2  ie.  A  567,    §  40. 

2  i?.  A  205,  gg  29.30. 

5  2R,&  738.  i;§  56, 57. 

See  People,  ex  rel.  v.  Mead,  415. 

C/tap.  335,  I^ws  of  1873. 

/8e<j  Langdon  v.  Mayor,  427. 

C7i«p.  453.  />(!«»  0/  1865. 

CJmp.  542,  Zaw*  <?/  1880. 

See  B,  C,  R,  R.  v.  Board  of  Asses- 
sors, 430. 

Chap.  319,  XattJ«  of  1848. 

(7/irtp.    41 ,  Xa w»  /?/  1 862. 

See  Stephenson  v.  iS//(?ri,  433. 

CMp.  542,  Xa«j«  of  1880. 


C%/rp.  361,  Lam  of  1881. 

/See  People  v.  .4.  7;i«.  Cb.,  458. 

Chap.  170,  Xauw  o/  1843. 

Cliap.  542,  XatM  of  1880. 

/See  Pe<>p/d  V.  N.  T,  F.  D,  D,  Co., 
487. 

2  i?.  8.  694,  §  28. 

6fefl  WohJifahH  V.  Beckett,  490. 

1  iJ.  K  726,  g§  87, 88,  40. 

1  R,  8  729,    §  8. 

See  Pray  v.  Hegeman,  508. 

(/%ap.  399,  Laws  of  1882. 

iSe*  Bow  V.  Darragh,  637. 

1  i2.  iS.  724,  ^  24. 

1  R,  8,  734,  §  96. 

2  R,  8,    72,  §  22. 

See  Mott  v.  Aekerman,  539. 

Chap,  869,  X/wm  o/  1882. 

See  Peopie  v.  Z/<70fy,  664. 

Chap.  296,  Xawa  of  1874. 

2  i2.  A  473.  §  92. 

5etf  Bridges  ▼.  5*d  o/  Supervisors, 
570. 

C%ap.  385,  Xaif*  of  1878. 

^e«  Dickinson  v.  TA^  Mayor,  684. 

C/uip.  363,  Xaw*  <?/  1882. 

Chap,  884,  XatM  <?/  1854. 

Chap,    63,  Xa«»  ^  1863, 

Chap,  848,  XatM  of  1882. 

C7Aap.  448.  Lam  of  1881. 

Aj«  Xi  re  Clementi  v.  Jackson,  591. 

C%ap.  312,  Xaw*  <?/  1859. 

Chap.  117,  Xa«j«  of  iaS6. 

C7^ap.  427,  Laws  of  1855. 

1  R,  8,  419,  §  6. 

See  The  Mayor  v.  Davenport,  604. 

2  i?.  A  137,  S  4. 

i&e  (?.  R.  N.  Bank  v.  JT^ad  {Mem.), 
637. 

C%flp.  269,  Lam  of  1880. 

/&«  People,  ex  rel.  v.  Pwid  (Jr<j?n.), 
643. 

Chip.  335,  X<5ttM  of  1873. 

*Se«  People,  ex  rel,  v.  Finney  (Mem.), 
647. 

2  1?.  5.  702,  §  28. 

See  People  v.  McDonnell  (Mem), 
657. 

CAap.  907,  Lam  of  1869. 

5k6  Potter  v.  Tenm  <?/  G^.  XMem.), 
662. 


STATUTE  OF  LIMITATIONS. 
See  LrMiTATiON  op  Actions. 

STIPULATION. 
1.  The  provision  of  the  Code  of  Civil 
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Procedure  (§  8801,  fts  amended  by 
chap.  899»MW8  of  1882).  providing 
that  the  stipulation  of  the  attorneys 
for  parties  to  an  action  may  take 
the  place  of  a  clerk's  certificate  to 
a  copy  of  a  paper  whereof  a  certified 
copy  is  required,  was  not  'intended 
to  alter  the  effect  of  the  provision 
(^  1815)  requiring  a  return  to  this 
court  to  be  certified  by  the  clerk  of 
the  court  from  which  the  appeal 
iH  taken,  or  of  the  rule  of  this  court 
(Rule  1)  making  the  same  require- 
ment,   Dow  V.  Darragli.  537 

2.  Returns  to  this  court  should  be 
made  by  a  responsible  officer, 
under  sanction  of  his  official  oath, 
and  attorneys  for  parties  cannot, 
by  stipulation,  make  up  a  case  for 
the  court.  Id, 

STREETS. 

See  Highways. 

SUBMISSION  OF  CONTROVERSY. 

1.  To  give  the  court  cognisance  of  a 
case  submitted  under  the  provision 
of  the  Code  of  Civil  Procedure 
(§  1279),  providing  for  the  submis- 
sion of  controversies  upon  facts 
admitted,  the  facts  stated  must 
show  that  there  was,  at  the  time 
the  submission  was  made,  a  contro- 
versy or  question  of  difference  be- 
tween the  parties  on  the  point  pre- 
sented for  decision,  and  that  a 
judgment  can  be  rendered  thereon ; 
the  court  may  not  pass  upon  a  mere 
abstract  question.  PeopU  v.  Mitt. 
JSn.  db  Ac,  Asm.  622 

2.  Where  in  a  controversy  sought  to 
be  submitted  betwt*en  the  State 
and  a  corporation  the  only  relief  to 
which  the  former  is  entitled,  if  any, 
is  to  restrain  the  corporation  from 
exercising  franchises  unlawfully, 
the  proceeding  should  be  dismissed, 
as  that  relief  may  not  be  given 
therein.   (Code,  g  1281.)  Id. 


SUPERVISORS. 

1.  The  act  (Subd.  9.  §  1,  chap.  482, 
Laws  of  1875,  as  amended  by  chap. 
36i5,  Laws  of  1880,  and  by  chap.  554. 
Laws  of  1881),  giving  to  the  board 


of  supervisors  in  any  county  con- 
taining  an  incorporated  city  of  over 
one  hundred  thousand  inhabitants, 
where  contiguous  territory  in  the 
county  has  been  mapped  out  into 
streets  and  avenues,  power  to  lay 
out,  open,  grade  and  construct  the 
same,  and  to  provide  for  the  assess- 
ment of  damages  on  the  property 
benefited,  is  not  a  local  law  within 
the  meaning  of  the  State  Constitu- 
tion, and  so  is  not  violative  of  the 
constitutional  provision  (Art.  8,  § 
18)  prohibiting  the  passage  of  a 
local  or  private  law  laying  out  or 
opening  highways,  or  of  the  pro- 
vision (Art.  3,  §  23)  requiring  ihe 
legislature  to  act  by  general  laws 
in  conferring  upon  boards  of  super- 
visors any  power  of  local  legisla- 
tion.    In' re  Church.  1 

2.  Where  a  board  of  supervisors  act- 
ing within  the  authority  so  con- 
ferred has  created  the  occasion  for 
and  has  required  the  appointment 
of  commissioners  to  estimate  and 
appraise  the  damages  and  benefits, 
the  Supreme  Court  has  jurisdiction 
to  make  such  appointment.         Id. 

8.  The  board  of  supervisors  may  im- 
pose the  whole  cost  of  the  improve- 
ment upon  the  property  included 
in  the  area  which  it  decides  has 
been  benefited  to  that  extent.     Id. 

4.  By  resolution  of  the  board  of  su- 
pervisors of  the  county  of  K.  which 
had  directed  the  opening  of  a 
street,  under  said  act,  in  the  town 
of  N.  U.,  the  town  was  authorized 
to  issue  bonds  to  pay  for  the  im- 
provement, to  be  paid  out  of  the 
general  tax,  so  fa^r  as  the  assesp- 
ments  proved  inadequate.  HeUI, 
that  adequate  and  certain  provision 
was  thus  made  for  compensation 
for  property  taken,  sufficient  to 
meet  the  constitutional  prohibition 
against  the  taking  of  property 
without  compensation.  Id. 

When  aeticn  aafor  money  had 

and  received  may  be  "brought  ly 
supervisor  on  behalf  of  town^  against 
board  of  supervisors  of  county,  to 
recover  moneys  belonging  to  tovm  paid 
improperly  into  the  county  treasury. 

See  Bridges  v .  Board  of  Supervi- 
sors, 570 


742 


INDEX. 


SUPREME  COURT. 

—  Jurisdiction  of  Supreme  Court 
to  appoint  commissioners  under  act 
chap.  482,  Laws  of  1875,  as  amended, 
to  appraise  damages  and  benefits  for 
opening  streets  in  territory  contiguous 
to  city. 

See  In  re  Church,  1 


SURROGATE'S  COURT. 

1.  A  Burrogate,  in  issuing  letters  of 
administration,  lias  authority,  and 
it  is  within  his  discretion,  to  limit 
the  powers  conferred  upon  the  ad- 
ministrator. Martin  y,  J),  D,  E, 
B.  db  B,  B,  B,  Co,  VO 

2.  Where,  therefore,  such  letters 
contain  this  clause,  "  these  letters 
are  issued  with  limited  authority 
to  prosecute  only,  and  not  with 
power  to  collect  or  compromise," 
held,  that  the  surrogate  had  power 
to  insert  the  limitation .  Id. 

8.  It  seems,  that  if  such  a  limitation 
was  in  excess  of  the  powers  of  the 
surrogate,  it  did  not  invalidate  the 
letters,  but  was  at  most  only  an 
irregularity.  Id. 

4.  In  proceedings  before  a  surrogate 
to  compel  an  accounting,  by  an  ex- 
ecutor, instituted  prior  to  Septem- 
ber 1,  1880,  a  hearing  was  had  and 
a  decree  rendered,  after  that  time, 
which  was  appealed  from.  The 
appellant,  at  the  close  of  the  evi- 
dence, requested  the  surrogate  to 
find  upon  certain  questions  of  fact, 
as  provided  by  the  Code  of  Civil 
Procedure  (§  2545),  which  he  re- 
fused. Ileid,  that  an  exception  to 
the  refusal  was  not  well  taken  ; 
as,  by  the  said  Code  (g  3347,  subd. 
11),  all  proceeding^  pending  in 
Surrogate's  Court  on  that  date  are 
exempted  from  the  operation  of 
any  of  the  provisions  of  the  chap- 
ter (18)  containing  said  provision. 
MUls  V.  Hogman,  181 

5.  Under  the  Code  of  Civil  Proced- 
ure (^§  2717,  2718)  a  surrogate  has 
no  jurisdiction  to  entertain  pro- 
ceedings instituted  by  one  claim- 
ing a  legacy,  to  compel  an  execu- 


tor to  pay  the  same,  when  the  ex- 
ecutor "  files  a  written  answer  duly 
verified,  setting  forth  facts  which 
show  that  it  is  doubtful  whether 
the  petitioner's  claim  is  valid  and 
legal,  and  denying  its  validity." 
In  such  a  case,  the  surrogate  must 
dismiss  the  petition.  Mester  v. 
Shepard,  251 

6.  The  objection,  although  not  raised 
in  the  Surrogate's  Court  or  at 
General  Term,  may  be  taken  on 
appeal  to  this  court.  Jd. 


Jurisdiction  of  surrogaUe  to 


determine  question  as  to  widow'^s  right 
to  the  articles  of  household  furniture 
specified  in  tlie  statute^  where  in  ae- 
cordance  with  an  ante-nvptial  contract 
slie  has  accepted  a  sum  *Hn  lieu  of 
her  rights ''  as  widow. 

See  In  re  Young  v.  Ificks.         235 


SUSPENSION  OP  POWER  OF 
ALIENATION. 

1.  The  provision  of  the  Revised  Stat- 
utes (I  R.  S.  723,  §  17)  declaring 
that  '*  where  a  remainder  shall  be 
limited  on  more  than  two  success- 
ive estates  for  life,  all  the  life  es- 
tates subsequent  to  those  of  the 
two  persons  first  entitled  thereto 
shall  be  void,  and  upon  the  death 
of  those  persons  the  remainder 
shall  take  effect,"  refers  only  to 
vested,  not  to  contingent  remain- 
ders, and  executes  the  remainders 
in  possession  only  in  favor  of  such 
ascertained  persons,  as  except  for 
the  void  life  estate,  would  under 
the  will  or  deed  be  entitled  to  the 
immediate  possession.  Purdy  v. 
Ilayt,  446 

2.  Where,  therefore,  the  gift  in  re- 
mainder is  upon  a  contingency 
which  has  not  happened  at  the 
time  of  the  death  of  the  second 
life  tenant,  the  provision  does  not 
'apply,  and  the  gift  is  invalid.    Id, 

3.  It  is  no  objection  to  the  validity  of 
a  remainder  in  fee  that  it  is  limited 
in  favor  of  persons  not  in  being 
when  the  limitation  is  created,  or 
who  are  not  ascertainable  until  the 
termination  of  the  precedent  e§- 
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tate,  provided  the  contingency 
upon  wliicU  it  depends  must  hap- 
pen within  or  not  beyond  the  pre- 
•  scribed  period  for  the  vesting  of 
estates.  Id, 

4.  The  will  of  M.  gave  his  residuary 
estate  to  his  executors,  to  be  di- 
vided into  shares  as  specified,  a 
sliare  to  be  held  in  trust  during 
the  life  of  each  child  of  the  tes- 
tator who  should  survive  him. 
After  authorizing  an  expenditure 
of  an  amount,  not  exceeding  a  sum 
specified, out  of  the  rents  and  profits 
of  the  share  of  each  child  for  its 
support  and  education,  the  will  di- 
rected that  "the  balance  of  such 
income  shall  from  time  to  time  be 
added  to  the  share  or  sub-share 
from  which  the  same  proceeded, 
and  accumulated  as  principal  until 
he  or  she  arrives  at  the  aee  of 
twenty-one  years,  after  which  pe- 
riod the  wnole  of  such  income 
shall  be  paid  OYer^  quarter-yearly, 
to  such  child.  HM,  it  was  the 
intention  of  the  testator  that  during 
the  minority  of  each  child  the  sur- 
plus income  of  his  or  her  share 
should  be  capitalized  and  thereafter 
the  beneficiary  should  be  entitled 
only  to  the  income  during  life  on 
the  original  share  as  augmented  by 
the  accumulations,  and  upon  the 
death  of  the  child  the  share,  to- 
gether with  the  accamulations 
should  go  to  the  remaindermen  as 
provided ;  that  the  direction  for 
accumulation  was  void,  and  so  was 

'  to  be  regarded  as  stricken  out  of 
the  will,  thus  leaving  to  each  child 
a  gift  of  a  life  estate  in  the  share 
held  for  him  or  her,  which  would 
carry  all  the  accruing  income  ;  and 
it  appearing  that  the  surplus  in- 
come of  the  share  of  A.,  &  son  of 
the  testator,  had  accumulated  dur- 
ing his  minority,  ^leld,  that  the  ac- 
cumulation belonged  to  him  and 
could  be  reached  oy  a  j  udgment 
creditor  of  his  in  an  action  brought 
for  that  purpose.  Pray  v.  Hege- 
man.  508 

5.  Also  luldt  that  the  same  result 
would  be  reached  if  the  right  to 
the  accumulated  fund  was  to  be 
governed  by  the  provision  of  the 
statute  (1  R.  S.  726.  §  40),  providing 
that  where,  in  consequence  of  a 


valid  limitation  of  an  expectant 
estate,  there  is  a  saspense  of  the 
power  of  alienation  or  ownership, 
during  which  the  rents  and  profits 
are  undisposed  of,  they  '*  shall  be- 
long to  the  persons  presumptively 
entitled  to  the  next  eventual  es- 
tate ;"  that  the  provision  of  the  will 
might  be  treated  as  creating  an 
equitable  expectant  life  interest  or 
estate  in  the  son  after  his  arrival  at 
majority,  and  so  constituting  the 
**  next  eventual  estate  "  within  the 
meaning  of  the  statute.  Id. 

G.  The  will  of  M.  devised  his  real 
estate  to  his  executors  in  trust,  to 
hold  one-third  part  thereof  for  the 
benefit  of  each  of  his  three  daugh- 
ters during  life.     Upon  the  death 
of  a  daughter,  leaving  a  husband 
and  lawful  issue  living,  it  was  de- 
clared that   the  executors  should 
stand  seized  of  her  third  "from 
and  immediately  after  her  death, 
upon  trust   for  the   sole  use  and 
benefit  of  such   issue,"  in  case  of 
the  death  of  a  daughter  single  and 
unmarried,  **  upon  such  trust,  and 
for  such  purpose  as  she  shall  or 
may  appoint  by  her  last  will ; "  in 
default  of  such  appointment  **  for 
the   sole   use  and   benefit  of  her 
next  of  kin.*'    One  of  the  daugh- 
ters   died    unmarried,    leaving    a 
will  by  which  she  gave  all  of  her 
estate,    real    and    personal,  after 
payment  of  debts,  to  her  two  sis- 
ters  who  survived  her,  "  and  to 
the  survivor  of  them."  and  to  the 
heirs,  executors  and  administrators 
of  such  survivor.     Held^  that  this 
was  a  valid  execution  of  the  power 
of  appointment  and   the   title  to 
one-third  of  the  real  estate  passed 
under  it ;  that  the  limitation    in 
the  devise  to  the  survivor  did  not 
work  an   unlawful   suspension  of 
the  power  of  alienation  (1  R.  S. 
724,  g  24) ;  that  the  estate,  upon 
the  death  of  the  testatrix,  passed 
to  her  two  sisters  as  tenants  in 
common,  each  taking  a  fee,  that 
of   the   one   dying   first  being  de- 
feasible by  such  death,  and  there- 
upon the  entire    absolute    estate 
vested,  which,  therefore,  could  be 
aliened  after  two  lives  at  most. 
Mbtt  V.  Aekerman,  589 

7.  It  MefM  that  the  two  sisters  took 
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legal  estates  which  were  alienable, 
and  their  deed  immediately  on  the 
death  of  the  testatrix  would  have 
conveyed  an  absolute  fee  in  posses- 
sion. Jd. 


SYRACUSE  (CITY  OF). 

1.  The  act  entitled  "An  act  to  amend 
an  act  to  provide  for  the  election  of 
police  commissioners  in  the  city  of 
Syracuse,  and  to  establish  a  police 
force  therein,  and  to  repeal  certain 
sections  thereof  "  (Chap.  559,  Laws 
of  1881),  is  not  violative  of  the 
provision  of  the  State  Constitution 
(Art.  3,  ^  16)  declaring  that  no  local 
or  private  bill  shall  contain  more 
than  one  subject,  and  that  shall  be 
embraced  in  the  title.  People,  ex 
rel,  V.  WhiOock,  191 

2.  Under  the  provision  of  said 
amendatory  act  (§  2)  giving  to  the 
mayor  power  to  remove  any  police 
commissioner,  the  mayor  was  au- 
thorized to  remove  a  commissioner 
in  office  when  the  act  took  effect. 

Id. 

3.  Under  said  provision  the  mayor 
has  power  to  remove  without  giv- 
ing the  commissioner  notice  or  op- 
portunity to  be  heard.  Id, 


TAXATION. 

See  ASBBSSMBITT  AND  TAXATION. 


TENANTS  IN  COMMON  AND 
JOINT  TENANTS. 

Under  a  conveyance  to  a  husband 
and  wife  iointly,  they  take,  not  as 
tenants  in  common  or  as  joint  ten- 
ants, but  as  tenants  by  the  entirety, 
and  upon  the  death  of  either  the 
survivor  takes  the  whole  estate. 
Bertles  v.  Nunan,  152 


TITLE. 

The  provision  of  the  Revised  Statutes 
(2  R.  S.  691,  §  5)  making  it  a  mis- 
demeanor to  accept  a  conveyance 
of  lands,  which,  to  the  knowledge 
of  the  grantee,  are  at  the  time  held 


adversely,  and  the  title  to  which  is 
in  litigation,  does  not  affect  the 
previous  title  of  the  grantor  in  a 
deed  executed  in  violation  thereof,  • 
and  the  conveyance  is  no  defense 
to  an  action  of  ejectment  brought 
by  him.    Chamberlain  v.  Taylar. 

348 

TOWNS. 

1.  Under  the  provision  of  the  act 
(Chap.  296,  Laws  of  1874)  subject- 
ing  tne  property  of  the  N.  Y.  &  0. 
M.  R.  R.  Co.  to  taxation,  and  ap- 
propriating the'  amount  of  the 
county  taxes  thereon,  in  any  town 
which  has  issued  bonds  in  aid  of 
the  construction  of  the  road  of  said 
company,  to  such  town,  to  be  de- 
voted to  the  payment  of  its  bonds,  af- 
ter any  such  tax  has  been  collected, 
the  moneys  belong  to  the  town, 
and  any  diversion  thereof  from 
their  lawful  object  is  an  injury  to 
the  rights  of  the  town,  which  may 
be  protected  by  an  appropriate 
action  in  its  behalf.  Bridge*  v. 
Bd,  Supers.  570 

2.  The  town  is  not  confined  to  the 
'  remedy  given  by  the  act  (^  4),  i.  e  , 

an  action  against  the  collector  and 
the  sureties  upon  his  bond .         Id. 

8.  Tlie  action  on  behalf  of  the  town 
might,  under  the  Revised  Statutes 
(2  R.  S.  473,  §  92),  have  been  prop- 
erly brought  by  the  supervisor  of 
the  town,  and  may  be  so  brought 
under  the  Code  of  Civil  Procedure 
(S 1926).  Id. 

4.  Where,  therefore,  the  warrant  is- 
sued to  the  collector  of  such  a  town 
required  him  to  pay  over  the 
moneys  so  collected  to  the  county 
treasurer,  which  command  the  col- 
lector obeyed,  instead  of  paying 
the  amount  collected  to  the  railroad 
commissioners  of  the  town,  as  pre- 
scribed  by  the  act  (§  8),  ?ufld,  that 
an  action  as  for  moneys  had  and 
received  was  properly  brought  by 
the  supervisor  of  the  town  against 
the  board  of  supervisors  of  the 
county  to  recover  the  amount  so 
paid.  Jd. 

5.  Also  held,  that  it  was  no  defense 
to  the  action  that  the  eounty  had 
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received  no  more  monej  from  the 
town  for  taxes  than  it  was  entitled 
to  receive  under  the  general  stat- 
utes of  the  State ;  that  it  was  the 
duty  of  the  board  of  supervisors, 
in  making  an  apportionment  of  the 
taxes  for  county  purposes,  after 
the  passage  of  said  act,  to  lay  out 
of  view  the  amount  so  trithdrawn 
by  the  act  and  to  assess  generally, 
upon  the  county  at  large,  a  suffi-' 
cient  sum  to  cove^  the  county 
charges,  in  addition  to  the  tax  for 
county  purposes  levied  upon  the 
property  of  thd  railroad,  in  the 
towns  specified.  Id. 

6.  But  held,  that  the  act  only  appro- 
priated to  the  towns  that  portion 
of  the  taxes  in  question  known 
and  described  as  county  taxes; 
that  they  were  not  entitled  to  re- 
ceive the  portion  collected  for  State 
parposes.  Id. 

Right  of 'town  to  lease  lands 

under  water  for  cultivating  oysters. 
See  Hand  v.  Newton.  88 


TOWN  BONDINa. 

When  evidence  of  mistake  in 


executing  town  "bond  inMifficient  to 
authorize  reformation  of  the  instru- 
ment. 

See  Potter  v.  Town  of  0.  {Mem.) 

662 

TRIAL. 

1.  A  request  to  the  court  on  trial  to 
rule  as  to  the  order  in  which  counsel 
shall  address  the  jury  can  only 
properly  be  made  after  the  whole 
evidence  has  been  presented. 
Mead  v.  Shea.  122 

2.  PlaintiflPs  complaint  stated  two 
causes  of  action, one  upon  two  prom- 
issory notes  indorsed  by  S.,  defend- 
ant's testator,  the  other  for  goods 
sold.  To  the  first  defendant  pleaded 
payment;  to  the  second, a  general  de- 
nial. Plaintiff  opened  the  case  and 
gave  evidence  as  to  both  causes  of 
action.     After    tlie    evidence    had 

been  substantially  closed  defend- 
ant's counsel  moved  for  jndflrment 
on  the  last  cause  of  action    To  this 
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the  court  replied,  '*  my  impression 
is  there  is  not  evidence  to  warrant 
a  recovery.  I  think  I  shall  so  di- 
rect the  jury.**  No  further  request 
as  to  that  cause  of  action  was  made, 
and  no  exception  was  taken  to  the 
omission  of  the  court  to  rule  on 
the  request.  Said  counsel  then 
stated  to  the  court  "  we  have  estab- 
lished the  affirmative  of  the  issue." 
The  court  replied,  **1  think  not,  I 
think  the  pleadings  control  that." 
To  which  said^ counsel  excepted. 
Some  further  evidence  was  given 
by  defendant,  and  the  court,  in  sub- 
mitting the  Case  to  the  jury,  with- 
drew from  their  consideration  the 
claim  for  goods  sold.  Held,  that 
the  colloquy  between  court  and 
counsel  did  not  amount  to  a  claim 
or  denial  of  the  right  of  the  latter 
to  the  closing  address  to  the  jury  ; 
but  conceding  this,  the  court  prop- 
erly declined  to  allow  the  right,  as 
at  the  time  nothing  had  occurred 
which  prevented  the  final  submis- 
sion to  the  jury  of  the  issue  as  to 
the  second  cause  of  action,  and 
there  wdTs,  therefore,  at  the  time  the 
request  was  made  an  issue  undis- 
posed of  as  to  which  plaintiff*  had 
the  affirmative  tfnd  the  right  to 
close .  Id. 

3.  It  appeared  that  IT.,  in  the  spring 
of  1876,  doing  business  in  the 
name  of  his  wife,  purciiased  stone 
of  plaintiff  to  the  amount  of  $800, 
giving  in  payment  her  notes  in- 
dorsed by  8. ,  which  were  renewed 
from  time  to  time  until  April  7, 
1877,  when  the  notes  in  suit  were 
given.  In  October,  1876,  the  H.s 
purchased  another  lot  of  stone  of 
plaintiff,  and  on  the  27th  of  the 
month  Mrs.  H.  delivered  to  him 
an  order  on  R.  for  $800,  which 
was  accepted  and  paid  in  the 
spring  and  summer  of  1877.  The 
H.s  both  testified  that  this  order 
was  given  in  payment  of  the  notes 
indorsed  by  S.  Plaintiff  testified 
in  his  own  behalf  that  the  order 
was  given  to  apply  on  the  October 
purchase.  Plaintiff  was  permitted 
to  prove,  as  bearing  upon  the  credi- 
bility of  the  H.s,  their  letters  and 
declarations  as  to  the  purchases 
and  the  manner  of  payment,  writ- 
ten and  made  botn  before  and 
after   the    giving   of    the    order. 

94 
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Jleldt  that  the  evidence  was  prop- 
erly received.  Also  tliat  the  ob- 
jection that  as  the  evidence  tended 
to  contradict  the  testimony  of  the 
H.8  their  attention  should  have 
first  been  called  to,  and  they  in- 
terrogated in  regard  thereto,  could 
not  be  presented  here,  it  not  hav- 
ing been  raised  on  the  trial.      Id, 

WJien  question  as   to  oHgindl 


validity  of  policy  of  insurance^  and 
as  to  ratification  hy  company  of  pro- 
vision therein  inserted  hy  agent  with- 
out authority^  is  one  of  law^  and  a 
refusal  to  submit  the  same  to  a  jury 
proper. 

See  Andrews  v.  ^.  Z.  Ins,  Co,  596 

See  Criminal  Tkial 


TRUSTS  AND  TRUSTEES. 

.1.  A  testator  has  the  right  to  impose 
the  terms  and  conditions  under 
which  his  bounty  shall  be  distrib- 
uted, and  the  court  has  no  author- 
ity to  increase  the  responsibility  of, 
or  impose  obligations  upon,  the 
tfustees  selected  by  him  from 
the  burden  of  which  he  has  in  his 
will  protected  them.  CraJbh  v. 
Toung.  56 

2.  WTiile  trustees  will  be  held  to 
great  strictness  in  their  dealings 
with  trust  property,  the  courts  will 
regard  them  with  leniency  when 
it  appears  they  have  acted  in  good 
faith.  Id. 

3.  Whoever  receives  property  know- 
ing that  it  ia  the  subject  of  a  trust, 
and  has  been  transferred  by  the 
trustee  in  violation  of  his  duty  or 
power,  takes  it  subject  to  the  right, 
not  only  of  the  cestui  que  trusty  but 
also  of  the  trustee,  to  reclaim 
possession  or  to  recover  for  its  con- 
version.    Wetmore  v.  Porter,       76 


When  transfer  hy   executor 


having  power  to  sell,  of  real  estate^  to 
a  third  person  and  hy  the  latter  hack 
to  the  executor  iadividuaXly,  voidable 
at  the  election  of  the  beneficiaries 
named  in  tJie  wilt. 
See  People  v.  0,  B.ofS,  B,  B,  Co. 
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USURY.^ 

1 .  The  fact  that  an  agent,  without  tue 
authority,  consent  or  knowledge  of 
his  principal,  upon  loaning  the 
money  of  the  latter,  exacted  a  sum 
in  excess  of  lawful  interest,  does 
not  make  the  loan  usurious ;  nor 
does  the  fact  of  the  receipt  by  the 
principal  of  the  sum  so  paid,  in  the 
absence  of  evidence  of  knowledge 
on  his  part  that  it  was  paid  as  a 
usurious  consideration  for  the  loan,  > 
establish  a  ratification  of  .the  act  of 
the  agent.    Philips  v.  MacheUar,  84 

2.  To  make  out  the  defense  of  usury, 
it  must  be  made  to  appear  that  the 
lender  had  knowledge  of  the  usu- 
rious agreement  and  assented  to 
the  same.  Id, ' 

8.  It  seems,  however,  in  such  case, 
the  sum  so  paid  should  be  allowed 
and  applied  as  a  payment.         id«  > 


VILLAGES. 

1.  Where  the  trustees  of  an  incor- 
porated village  organized  into  a 
board  of  water  commissioners  for 
the  purposes  and  as  prescribed  by 
the  act  of  1876  (Chap.  181,  Laws  of 
1875),  and  as  such  enter  into  a  con- 
tract  for  erecting  water-works  for 
the  village,  they  act  simply  as 
agents  for.  and  the  contract  is  bind- 
ing upon  it,  and  an  action  is  main- 
taiDable  against  it  thereon.  Flem^ 
ing  V.  Vill,  of  S.  B,  368 

2.  It  is  immaterial  whether  the  con- 
tract is  made  in  the  name  of  the 
village,  or  in  the  names  of  the 
trustees  as  water  commissioners, 
or  as  a  board.  Id, 

3.  Said  statute  confers  upon  such 
water  commissioners  general  power 
to  contract,  and  the  entire  control 
of  the  work  for  procuring  a  water 
supply  ;  and  where  a  contract  has 
been  regularly  let  as  prescribed,  if 
in  the  substantial  performance 
thereof  slight  variations  or  changes 
are  necessary  they  may  be  made  by 
their  direction  without  a  new  let- 
ting, and  for  the  extra  expense  the 
village  is  liable.  Id. 
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4.  In  an  action  to  recover  for  Bucb 
HXtra  work  it  did  not  appear  tliat 
it  was  formally  ordered  by  the 
board  at  auy  regular  meeting 
liiereof,  or  that  any  formal  action 
was  taken  in  reference  to  it.  It  ap- 
pHared,  however,  that  some  one  or 
more  of  the  commissioners  were 
upon  the  work  nearly  every  day, 
and  sometimes  all  of  them,  super- 
vising and  inspecting  the  same.  It 
was  provided  in  the  contract  that 
the  work  should  be  at  all  times 
under  their  control.  Heldf  it  was 
to  be  presumed  they  all  had  knowl- 
edge of  what  was  being  done  and 
assented  to  the  extra  work;  and  so, 
a  finding  that  such  work  was  or- 
dered  by  the  board  was  justified.  Id. 

WAIVER 


Of  condition  in  policy  of  in- 


surance^ what  amounts  to. 

See  Ilaight  v.  C.  /.    Ins,  Co, 


51 


When    right    to    interest    on 

award  for  damages  for  widening 
Broadway,  by  accepting  award  and 
receipting  in  full  therefor. 

See  Gattpr  v.  Mayor,  166 


WARRANTS. 

1.  A  warrant  issued  after  indictment 
found  may  briefly  state  the  offense, 
and  need  not  be  more  precise  and 
accurate  than  is  sufficient  to  ap- 
priHe  the  prisoner  of  the  charge 
against  him.  People,  ex  rel,  v. 
Mead,  415 

2.  A  warrant  so  issued  by  a  district 
attorney  as  authorized  by  the  stat- 
ute (Chap.  338.  Laws  of  1847)  for 
the  arrest  of  the  relator,  stated  that 
he  stood  indicted  **  for  contempt." 
On  habeas  corpus,  issued  on  the 
petition  of  the  relator,  held,  that 
this  was  a  sufficient  specification  of 
tiiQ  offense;  that  as  the  statement 
was  of  a  contempt  which  has  al- 
ready served  as  a  basis  of  an  indict- 
ment, it  necessarily  implied  a  will- 
ful contempt,  of  a  character  con- 
stituting a  misdemeanor.  Id, 

8.  Also  held,  that  as  the  indictment 
was  found  prior  to  the  enactment 


of  the  Code  of  Criminal  Procedure 
the  provisions  therein  (§§  801,  802) 
as  to  the  form  of  bench  warrants 
did  not  apply  (§  962),  nor  was  it  a 
case  of  a  commitment  for  contempt 
specified  in  the  provision  of  the 
Revised  Statutes  (2  R.  S.  567,  §  40) 
in  relation  to  Jiabeaa  corpus.       Id, 


WARRANTY. 

A  warranty  in  an  application  for  a 
policy  of  life  insurance  that  a  third 
person  is  in  good  health  does  not 
mean  an  actual  freedom  from  ill- 
ness or  disease,  but  simply  that 
the  person  has  indicated  in  his 
actions  and  appearance  no  symp- 
toms or  traces  of  disease,  and  to 
the  ordinary  observation  of  a  friend 
or  relative  is  m  truth  well.  Orat- 
tan  V.  Met.  L,  Ins,  Go,  274 


WATER-COURSES. 

• 

1.  The  riparian  owners  of  lands  ad- 
joining fresh-water  non-navigable 
streams  take  title  to  the  thread  of 
the  stream,  and  as  incident  to  the 
title  acquire  the  right  to  the  usu- 
fructuary enjoyment  of  the  undi-- 
minished  and  undisturbed  flow  of 
said  stream.  Smith  v.  City  of 
Eochester,  468 

2 .  This  is  so  also  as  to  the  fresh- water 
navigable  streams  and  small  lakes 
within  this  State  where  the  tide 
does  not  ebb  and  flow ;  save  that 
the  public  has  an  easement  in  such 
waters  for  the  purpose  of  travel, 
as  on  a  ^public  highway,  which 
easemen£,  as  it  pertains  to  the  sov- 
ereignty of  the  State,  is  inalienable 
and  gives  to  the  State  the  right  to 
use,  reflate  and  control  the 
waters  for  the  purposes  of  naviga- 
tion.        ^  Id, 

8,  This  puolic  easement  gives  the 
State  no  right  to  convert  the  waters 
or  to  authorize  their  conversion  to 
any  other  uses  than  those  for 
which  the  easement  was  created. 
i.  e.,  for  the  purposes  of  naviga. 
tion.  Id, 

4.  The  right  to  divert  the  waters  for 
other  uses,  although  public  in  their 
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.  nature,  can  only  be  acquired  under 
and  hj  virtue  of  tlie  sovereign 
riglit  of  eminent  domain,  and  upon 
making  "  j  ust  compensation. "    Jd. 

5.  Plaintiffs  are  tlie  owners  of  cer- 
tain premises,  on  tlie  banks  of 
Honeoje  creek,  used  and  occupied 
bv  them  for  milling  purposes,  and 
tueir  mills  are  operated  hj  the' 
wa^era  of  the  stream;  said  creek 
is  a  fresh-water  non-navigable 
stream,  formed  hy  the  junction  of 
the  surplus  waters  of  three  small 
inland  kikes:  one  of  these,  Hem- 
lock lake,  is  about  seven  miles  in 
length,  and  one- half  mile  in  width  ; 
it  is  to  a  certain  extent  navigable 
and  has  for  many  years  been  navi- 
gated for  local  purposes  by  those 
living  upon  its  snores.  Said  lake 
and  the  lands  adjoining  and  the 
plaintifffl'  premises  are  included  in 
the  territory  of  which  the  proprie- 
torship was  ceded  by  this  iState  to 
Massachusetts  by  the  treaty  of 
1786.  Under  the  authority  of  the 
act  chapter  754,  Laws  of  1873, 
defendant  constructed  a  conduit 
from  the  said  lake  to  tlie  city,  for 
the  purpose  of  furnishing  water 
for  the  inhabitants  of  the  city, 
which  conduit  draws  from  the  lake 
4,000,000  gallons  of  water  daily. 
In  an  action  to  restrain  the  con- 
tinued diversion  of  the  surplus 
waters  of  the  lake  from  said  creek, 
heldf  that,  conceding  the  lake  was 
part  of  the  navigable  waters  of  the 
State  and  subject  to  all  the  rules 
pertaining  to  such  waters,  and  that 
the  State  by  the  act  aforesaid  con- 
ferred upon  the  defendant  all  of 
the  rights  in  the  lake  which  re- 
mained in  the  State  subsequent  to 
the  treaty,  it  imposed  the  same 
liability  to  those  who  might  be  in- 
jured by  defendant's  use  of  such 
waters  as  the  State  itself  would 
have  incurred  for  a  similar  use ; 
that  the  diversion  of  the  waters  for 
the  purpose  specified  was  for  an 
object  totally  inconsistent  with 
their  use  as  a  public  highway  or 
the  common  right  of  all  the  people 
to  their  benefits;  that  the  State 
had  no  right,  and  by  the  said  act 
did  not  attempt  to  grant  a  right  to 
such  use  to  the  detriment  of  the 
riparian  owners  upon  said  creek 
and  without  making  compensation; 


and  that  as  the  evidence  tended  to 
show  plaintiffs  were  injured  by  the 
diversion  complained  of,  a  dismis- 
sal of  their  complaint  was  error. 

Id. 

6.  The  rights  of  the  riparian  owners 
upon  the  Hudson  (aside  from  its 
tidal  character)  and  the  Mohawk 
rivers  are  affected  by  the  doctrines 
of  the  civil  law  prevailing  in  the 
Netherlands,  from  whose  govern- 
ment they  were  derived,  and  are 
distinguishable  from  the  rights  of 
riparian  owners  upon  other  navi- 
gable waters  of  the  State.  Id. 

7.  It  seems  that  the  doctrine  al>ove 
stated,  as  to  the  rights  of  riparian 
owners,  does  not  apply  to  the  vast 
fresh-water  lakes  or  inland  seas  of 
this  country,  or  to  the  streams 
forming  the  boundary  lines  of 
States.  Id. 


WIDOW. 

1.  By  an  ante-nuptial  agreement  the 
woman  covenanted  Uiat  if,  after 
marriage,  the  man  died  first,  she 
would  accept  $1,500  "  in  full  satis- 
faction of  her  dower  in  his  estate, 
and  shall  bar  her  from  claiming  the 
same,  either  in  his  real  or  personal 
estate."  He  covenanted  to  provide 
by  will  for  the  payment  of  that 
sum  "in  lieu  of  dower,  or  her 
rights  as  his  widow  in  his  estate." 
The  parties  married  and  the  hus- 
band died,  having  made  provision 
by  will  as  covenanted.  Held,  that 
the  agreement  was  valid  and  re- 
mained in  full  force  after  marriage 
(^8,  chap.  876,  Laws  of  1849); 
that  the  intent  was  that  the  woman 

'  should  take  nothing  as  widow  from 
her  husband's  estate ;  and  that, 
therefore,  there  being  no  children 
living,  the  issue  of  such  marriage, 
she  was  not  entitled  to  the  specific 
articles  given  by  the  statute  (2  R. 
S.  88.  g  9)  to  a  widow  ;  that,  al- 
though not  to  be  appraised,  they 
were  part  of  the  estate,  and  she, 
by  her  agreement,  was  estopped 
from  claiming  them.  In  re  Young 
V.  Hicka,  285 

2.  Also  hdd^  that  the  surrogate,  on 
application  of  the  widow  to  compel 
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the  executor  to  set  apart  said  ar- 
ticles for  bar,  bad  jurisdiction  to 
determine  the  question.  la, 

Z,  The  will  of  VV.  gave  to  his  widow 
*'  all  of  the  household  property  In 
the  dwelling-house  and  the  use  of 
the  dwelling-house  during  her 
life."  In  the  dwelling-hQuse,  at 
the  time  of  the  testator's  death, 
was  a  quantity  of  coal  and  wood, 
provided  for  family  use,  and  a 
shot-gun.  Upon  settlement  of  the 
accounts  of  the  executors,  ?idd^  that 
these  articles  were  properly  al- 
lowed to  the  widow ;  that  the  shot- 
gun might  have  been  provided  for 
the  defense  of  the  bouse,  and  in 
the  absence  of  proof  the  court  was 
not  required  to  presume  the  con- 
trary.    In  re  Frazer,  239 

4.  The  appraisers  set  apart  as  ex- 
empt and  for  tlie  u§p  of  the  widow, 
a  horse,  phaeton  and  harness,  of 
the  value  of  $150.  Held,  that  the 
gift  of  the  household  property  did 
not  preclude  this  allowance  ;  that 
** other  personal  property"  was 
available  for  the  exemption  and 
might  be  necessary.  Id. 

5.  The  executors  allowed  to  a  widow 
a  claim  for  the  wages  of  her  son 
P.  This  was  objected  to  on  the 
ground  that  she  was  not  authorized 
to  receive  them,  and  that  the  claim 
was  outlawed  when  paid.  The 
services  ended  in  March,  1871.  P«. 
was  then  eighteen  years  of  age. 
His  father  died  in  1877,  the  pay- 
ment was  made  in  1879,  previous 
to  which  P.  had  died.  No  admin- 
istrator was  appointed,  ffeld^  that 
as  the  payment  was  of  A  just  debt 
and  had  gone  to  the  benefit  of 
those  entitled,  and  as  the  estate 
could  not  be  required  to  pay  a 
second  time,  and  so  had  suffered 
no  wrong,  the  executors  were  prop- 
perly  credited  with  the  payment. 

Id. 

6.  The  testator,  having  in  his  hands 
a  sum  of  money  belonging  to  his 
wife,  loaned  it  in  1869,  taking  notes 
in  the  name  of  his  wife.  After- 
ward he  included  the  amount  in  a 
mortgage  executed  to  himself  by 
the  ^rrower.  The  amount,  with 
interest,  was  allowed  to  the  widow 


by  the  exectAors.  It  was  claimed 
by  the  contestant  that  it  was  to  be 
presumed  that  the  wife  did  not 
consent;  that  the  husband  was 
guilty  of  a  conversion  of  her 
money,  and  so  the  statute  of  limi- 
tations was  set  running  and  the 
claim  outlawed  prior  to  the  testa- 
tor's death.  Held  untenable ;  that 
it  was  to  be  presumed,  in  tiie  ab- 
sence of  evidence  to  the  contrary, 
that  the  security  was  taken  by  the 
husband,  with  the  consent  of  tlie 
wife  ;  and  therefore  to  the  extent 
of  her  interest,  he  held  the  mort- 
gage as  agent  or  trustee  for  her. 

Id, 

7.  Also  held,  that  interest  was  prop- 
erly allowed,  as  it  was  earned  by 
the  investment  and  received  by  the 
testator.  Id, 

8.  Also  held,  that  as  the  will  con- 
tained  no  provisions  excluding,  the 
widow  from  dower  or  repugnant  to 
a  claim  therefor,  the  acceptance  by 
her  of  the  provisions  in  the  will  for 
her  benefit  did  not  deprive  her  of 
the  right  to  make  the  claim.  .   Id. 


WILLS. 

1.  A  testator  has  the  right  to  impose 
the  terms  and  conditions  under 
which  his  bounty  shall  be  distribu- 
ted, and  the  court  has  no  authority 
to  increase  the  responsibility  of,  or 
impose  obligations  upon,  the 
trustees  selected  by  him  from  the 
burden  of  which  he  has  in  his  will 
protected  them.    CraJbb  v.  Young, 

56 

2.  Wliere,  upon  examination  of  a 
will,  taken  as  a  whole,  the  inten- 
tion of  the  testator  appears  clear,- 
but  its  plain  and  definite  purposes 
are  endangered  by  inapt  or  inaccu- 
rate modes  of  expression,  the 
court  may,  and  it  is  its  duty  to, 
subordinate  the  language  to  the 
intention  ;  it  may  reject  words  and 
limitations,  supply  or  transpose 
them  to  get  at  tne  correct  meaning. 
PkUlips  V,  Daviei,  199 

8.  M.,  at  the  time  of  making  her 
will,  and  of  her  death,  owned  a 
large  amount  of  real  estate  but 
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on\j  a  small  amoant  of  personal 
property.  By  her  will,  after  pro- 
viding for  the  payment  of  debts . 
she  first  gave  lier  estate,  real  and 
personal,  to  her  executors  in  trust, 
to  rent,  etc. ,  and  apply  the  rents, 
income,  etc..  to  the  use  of  her  hus- 
band during  his  life.  Then  fol- 
lowed ten  clauses  purporting  to 
create  separate  and  independent 
trusts  ;  also  numerous  legacies,  all 
of  wlkich  would  substantially  fail 
in  the  absence  of  a  trust  estate,  or 
power  in  trust  vested  in  the  execu- 
tors, by  force  of  which  the  real  es- 
tate  could  be  sold  and  converted 
into  money.  Certain  real  estate 
was  also  specifically  devised,  and 
the  executors  were  directed  to  pay 
off  incumbrances  thereon,  which, 
in  the  absence  of  such  power,  could 
not  be  done.  The  clause  appoint- 
ing executors  contained  the  follow- 
ing: "  and  durinsr  the  life-time  of 
my  said  husband  my  said  ex^^cutors. 
and  such  and  whichever  of  them 
as  shall  act,  are  authorized  and 
empowered,  by  and  with  the  cnn- 
sent  of  my  said  husband,  to  sell 
and  dispose  of  any  part  of  my  es- 
tate, real  and  personal,  not  spe- 
cifically bequeathed."  In  an  ac- 
tion for  a  construction  of  the  will , 
Tield,  that  said  clause  was  to  be 
construed  as  conferring  upon  her 
executors  a  power  of  sale,  which 
during  the  life  of  her  husband  was 
to  be  exercised  only  with  his  con- 
sent, but  thereafter  continuing  to 
exist ;  and  that,  therefore,  the  ex- 
ecutors had  power  to  sell  after  the 
death  of  the  husband,  and  convert 
into  money  so  much  of  the  real  es- 
tate as  was  not  specifically  devised. 

Id. 


4.  In  1877,  M.,  plaintiflTs  testatrix, 
made  her  will,  which  contained 
this  clause:  "  I  further  give  and 
bequeath  to  my  beloved  husband 
all  the  ready  money  1  may  have, 
either  in  bank  or  elsewhere,  ai 
my  decease."  In  1879  she  gave 
to  defendant,  her  husband,  author- 
ity to  collect  a  legacy  due  to  her, 
wliich  he  collected  during  the  year 
1880.  From  January  1st  of  that 
year  up  to  her  death,  which  oc- 
curred in  September,  1881,  the  tes- 
tatrix was  of  unsound  mind  and 


incompetent  to  transact  business. 
The  money  so  collected  was  used 
by  defendant  with  his  own  money 
in  defraying  household  expenBes 
and  in  procuring  nurses  and  medi- 
cal attendance  for  his  wife,  and 
none  of  it  remained  at  her  death. 
Defendant  was  able  to  provide 
suitably  for  his  family  out  of  his 
own  property.  In  an  action  to  re- 
cover the  amount  so  collected,  held, 
that  under  said  clause  of  the  will, 
defendant  was  entitled  to  retain  the 
Mme  :  that  when  collected  it  could 
properly  be  treated  as  •'  ready 
f  money  ;"  it  remained  in  his  hands 
as  such,  liabln  to  be  paid  on  de- 
mand, he  holding  it  simply  as  a  de- 
positary, and  he  used  it  subject  to 
this  liability.      Smith  v.    Burch. 

228 

5.  The  authorities  as  to  what  is  in- 
cluded in  the  word  **  money,*'  as 
used  in  wills,  collated.  Id. 

6.  The  will  of  W.  gave  to  his  widow 
•*  all  of  the  household  property  in 
the  dwelling-house  and  the  use  of 
the  dwelling-house  during  her 
life.^'  In  the  dwelling-house,  at 
the  time  of  the  testator's  death, 
was  a  quantity  of  coal  and  wood, 
provided  for  family  use,  and  a  shot- 
gon.  Upon  settlement  of  the  ac- 
counts of  the  executors,  hel-d,  that 
these  articles  were  properly  al- 
lowed to  the  widow  ;  that  the  shot- 

.  gun  might  have  been  provided  for 
the  defense  of  the  houpe,  and  in 
the  absence  of  proof  the  conrt  was 
not  required  to  presume  the  con- 
trary.    In  re  Frazer.  239 

7.  The  will' of  C.  gave  to  two  grand- 
children "  the  sum  of  $1,000  each, 
to  be  paid  to  them  respectively  as 
they  arrive  at  the  age  of  twenty- 
five  years."  To  five  children  he 
gave  $1,000  each,  payable  one 
legacy  each  year  for  five  years  after 
his  decease.  After  certain  de- 
vises and  bequests,  he  gave  his 
residuary  estate  to  defendant,  his 
son,  subject  to  the  payment  of 
his  debts  and  the  legacies.  In  an 
action  by  the  administrator  of  the 
estate  of  one  of  said  grandchildren, 
who  died  before  reaching  the  ace 
of  twenty-five,  brought  after  she 
would  have  reached  that  age,  had 
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elie  lived,  to  recover  tbe  lef^acy, 
heldf  that  the  postponement  of  the 
time  of  payment  did  not  make  the 
gift  contingent  ;  that  the  testator's 
intent,  as  disclosed  by  the  will, 
was  simply  to  postpone  payment 
for  the  benefit  of  the  estate  ;  that 
the  legacy  vested  upon  the  death 
of  the  testator,  and  that  plaintiff 
was  entitled  to  recover.  Bushnell 
V.  Carpenter,  270 

8.  In  18G9  S.  conveyed  all  of  her 
estate  t<i  trustees,  to  convert  into 
money,  and  keep  in  trust  the  pro- 
ceeds invested,  applying  the  income 
and  such  portion  of  the  principal  as 
they  should  deem  proper  to  her 
use  during  her  life,  and  paying 
over  the  residue  as  she  should  by 
will  appoint.  In  1877  S.  made  a 
will,  winch  made  no  reference  to 
the  trust,  but  by  which  she  devised 
certain  real  estate,  part  of  the  trust 
estate,  gave  legacies  amounting  to 
$275,500,  and  gave  her  residuary 
estate,  including:  that  she  might 
thereafter  acquire  or  become  pos- 
sessed of,  to  seventeen  beneficiaries 
named.  At  the  time  of  the  execu- 
tion of  the  will  and  of  her  death, 
S.,  aside  from  the  trust  estate,  only 
oivned  property  of  the  value  of 
about  $25,000,  which  consisted 
principally  of  an  undivided  interest 
in  the  estate  of  a  deceased  sister. 
She  was  in  the  habit  of  spending 
all  the  income  paid  her  hy  the 
trustees,  and  was  well  acquainted 
with  the  condition  and  amount  of 
her  estate.  At  the  time  of  execut- 
ing the  will,  S.  was  in  delicate 
health,  and  was  apprehensive  that 
she  might  die  at  any  moment.  In  an 
action  by  the  trustees  for  an  ac- 
counting and  for  directions  as  to 
tiie  disposition  of  the  trust  estate, 
Tieldt  that  the  power  of  appoint- 
ment reserved  in  the  trust  deed 
was  properly  and  effectually  exe- 
cuted both  as  to  real  and  personal 
estate.    Sutton  v.  Benkard.      295 

9.  Where  it  appears,  from  tbe  terms 
of  a  will,  taken  as  a  whole,  and 
construed  in  the  light  of  surround- 
ing circumstances,  that  it  was  the 
intention  of  the  testator  in  the  dis- 
positions  made  by  him  to  execute 
a  power  of  appointment,  such  in- 
tention will  have  effect  although 


the  power  is  not  referred  to  in  ex- 
press words.  Id. 

10.  R.  died,  leaving  a  will,  prior  to 
the  execution  of  which,  C,  a 
married  daughter,  had  died,  leav- 
ing four  children,  a  sou  and  three 
daughters.  Her  husband  had  re- 
married and  had  by  the  second 
marriage  two  children,  daughters, 
who  were  of  no  kin  to  K.  All  of 
said  children  survived  him.  By 
his  will  he  directed  a  seventh  part 
of  his  residuary  estate  to  be  sub- 
divided  into  four  equal  shares,  to 
be  held  in  trust,  one  for  each  of 
the  four  children  of  C.  during  their 
respective  minorities,  and  then  to 
be  paid  over.  Substantially  similar 
provisions  were  made  for  the  dis- 
position of  each  of  said  shares  in 
case  the  beneficiary  died  before 
coming  of  age.  The  direction  as  to 
the  share  of  E..  one  of  the  testator's 
said  grandchildren,  was  that  in 
case  of  such  death  and  in  default 
of  issue  "  living  at  her  death,  then 
to  pay  over  the  same  with  its  ac- 
cumulations to  her  then  living 
brother  and  sisters  and  the  issue  of 
any  deceased  brother  or  sister  who 
shall  have  died  having  lawful 
issue  then  living,  each  then  living 
brothtsr  and  sister  taking  one  equal 
share  thereof,  and  the  issue  of  any 
deceased  brother  or  sister  taking  by 
representation  the  share  the  parent 
of  such  issue  would  have  taken  if 
then  living."  E.  died  before  coming 
of  age  leaving  no  issue,  but  leaving 
her  brother  and  two  sisters  and  her 
two  half  sisters  surviving.  In  an 
action  for  a  construction  of  the 
will,  held,  that  her  share  went  to 
her  brother  and  sisters  of  the  full- 
blood,  and  that  her  sisters  of  the 
half-blood  were  not  entitled  to  any 
.  portion  thereof;  that  as  the  con- 
*  trary  construction  would  result  in 
diverting  a  portion  of  the  testator's 
estate  from  his  lineal  descendants 
to  strangers  to  his  blood,  the  burden 
was  upon  them  to  establish  that 
the  testator  in  using  the  word 
"  sisters  "  intended  to  include  them ; 
that  the  presumption  to  the  con- 
trary could  only  be  overcome  by 
clear  and  unequivocal  language; 
and,  therefore,  the  fact  that  in  the 
direction  as  to  the  disposition  of 
the  shares  of  two  of  the  other  of  his 
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said  grandchildren  in  case  of  each 
death  the  word  *'  brothers "  was 
used  instead  of  ^*  brother  "  as  in  the 
clause  quoted,  did  not  show  such 
an  intention.     Wood  r.  MitcJiam. 

875 

11.  Where  a  will  is  capable  of  two 
interpretations  that  one  should  be 
adopted  which  prefers  those  of  the 
blood  of  the  testator  to  strangers. 

Id, 

12.  A  devise  or  bequest  to  a  corpora- 
tion organized  under  the  act  of 
1848  (Chap.  319,  Laws  of  1848), 
providing  for  the  incorporation  -of 
'*  benevolent,  charitable,  scientific 
and  missionary  societies,"  con- 
tained in  a  will  made  within  two 
months  of  the  testator's  death,  is, 
by  ihe  terms  of  the  exception  in 
the  provision  of  said  act  (^  6)  au- 
thorizing such  corporations  to  take 
by  devise  or  bequest,  invalid  ;  and 
this,  although  tne  testator  leaves 
no  wife,  child  or  parent  Stephen- 
son V.  S?iort.  433 

18.  Where  bj  the  charter  of  a  mis- 
sionary society  (§  2,  chap .  41,  Laws 
of  18()2)  it  was  authorized  to  take 
by  bequest  or  devise  *•  subject  to 
the  provisions  of  law  relating  to 
bequests  and  devises  to  religious 
societies,"  hefd,  tliat  said  exception 
in  the  provision  of  the  act  of  1860 
applied ;  and  that  a  bequest  to  the 
society,  in  the  will  of  one  who  died 
within  two  months  after  the  execu- 
tion of  the  will,  was  invalid.      Id, 

14.  Where  the  construction  of  a  will 
is  necessary  to  determine  questions 
arising  on  the  accounting  of  the 
executors,  the  surrogate  has  juris- 
diction to  pass  upon  the  construc- 
tion ;  this  attaches  as  incident  ta 
the  proceeding.    Purdy  v.  HaqiM 

446 

15.  The  will  of  D.  gave  his  real 
estate  to  his  sisters  J.  and  C.  "  dur- 
ing their  respective  lives,"  and 
after  their  deaths  directed  it  to  be 
sold  by  the  executors,  the  pro- 
ceeds to  be  in  vested,  and  the  income 
to  be  paid  by  them  to  E.,  '*  during 
her  life,  and  at  her  death  the  prin- 
cipal to  be  divided  equally  between 
any  children  she  may  leave  ; "  in 


case  of  her  "not  leaving  lawful 
issue,"  the  principal  was  given  to 
other  parties  namod.  The  two 
sisters  named  and  E.  survived  the 
testator.  The  sisters  have  since 
died,  J.  dying  first,  and  thereafter 
the  executors  sold  the  real  estate. 
£.  is  still  living  and  has  two  chil- 
dren. On  final  accounting  of  the 
executors,  hdd^  that  the  devise  to 
the  testator's  sisters  vested  in  them 
a  life  estate  in  the  land  with  cross 
remainders,  that  they  took  as  ten- 
ants in  common,  not  as  joint  ten- 
ants ;  each  taking  a  distinct  and 
several  freehold  for  life  in  one- 
half  of  the  farm ;  that  the  re- 
mainder given  to  the  child ren^of 
E.  was  contingent;  that  upon  the 
death  of  J.  and  the  consequent 
termination  of  her  life  estate,  a 
second  life  estate  vested  in  C,  and 
upon  her  death  the  limit  of  the 
statute,  as  to  that  share,  was 
reached,the  third  life  estate  in  E., 
attempted  to  be  created,  was  void, 
and  as  the  remainder  could  not 
then  take  effect,  because  it  could 
not  be  ascertained  until  the  death 
of  E.,  who  would  be  entitled  to 
take,  it  was  void  and  the  title  to 
the  undivided  half  of  the  land 
descended  to  the  testator's  heirs  at 
law,  subject  to  the  power  of  sale, 
and  they  were  entitled  to  one-half 
the  proceeds  of  sale  and  to  the 
subsequently  accruing  income ; 
but  that  the  devise  to  E.  was  valid 
as  to  the  share  of  C,  as  upon  her 
death  but  one  life  estate  therein 
had  run,  and  she  was  entitled  to 
the  income  from  one-half  the  pro- 
ceeds of  the  sale  during  life  ;  also 
that  the  remainder,  as  to  this 
share,  was  valid.  Id* 

16,  The  will  of  M.  gave  his  residu- 
ary estate  to  his  executors,  to  be 
divided  into  shares  as  specified,  a 
share  to  be  held  in  trust  during  the 
life  of  each  child  of  the  testator 
who  should  survive  him.  After 
authorizing  an  expenditure  of  an 
amount,  not  exceeding  a  sum  spe- 
cified, out  of  the  rents  and  profits 
of  the  share  of  each  child  for  its 
support  and  education,  the  will  di- 
rected  that  "  the  balance  of  such 
income  shall  from  time  to  time  be 
added  to  the  share  or  sub-share 
from  which  the  same  proceeded^ 
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and  aooumulated  ftB  principal  nntil 
be  or  she  arrives  at  the  a^d  of 
twenty -one  years,  after  which  pe- 
riod the  whole  of  snoh  income 
shall  be  paid  over,  quarter-yearly, 
to  such  child.  Held^  it  was  the  in- 
tention of  the  testator  that  daring 
the  minority  of  each  child  the  snr- 
plus  income  of  his  or  her  share 
should  be  capitalized  and  thereaf- 
ter the  beneficiary  should  be  en- 
titled only  to  the  income  daring 
life  on  the  original  share  as  aug- 
mented by  the  accumulations,  and 
upon  the  death  of  the  child  the 
share,  together  vrlth.the  aocamala- 
tions,  should  go  to  the  remainder- 
men  as  provided  ;  that  the  direc- 
tion for  aocnmulation  was  void, 
andso  was  to  be  regarded  as  stricken 
out  of  the  will,  thna  leaving  to 
each  child  a  gift  of  a  life  es- 
tate in  the  share  held  for  him 
or  her,  which  would  carry  all  the 
accruing  income;  and  it  appearing 
that  the  surplus  income  of  the 
share  Of  A.,  a  son  of  the  testator, 
had  accumulated  during  his  minor- 
ity, held,  that  the  accumulation  be- 
longed to  him  and  could  be  reached 
by  a  judgment  creditor  of  his  In 
an  action  brought  for  that  purpose. 
Pray  v.  Hegeman,  508 

17.  Also  hddt  that  the  same  result 
would  be  reached  if  the  right  to 
the  accumalated  fund  was  to  be 
governed  by  the  provision  of  the 
statute  (1  B.  8.  736,  §  40),  provid- 
ing that  where,  la  eonsequencn  of 
a  valid  limitation  of  an  expectant 
estate,  there  is  a  sospense  of  the 
power  of  alienation  or  ownership, 
daring  which  the  rents  and  profits 
are  undisposed  of,  they  "shall  be- 
long to  the  persons  presumptively 
entitled  to  the  next  eventual  es- 
tate;" that  the  provision  of   the 

•  will  might  be  treated  as  creating 
an  equitable  expectant  life  interest 
or  estate  in  the  son  after  his  arrival 
at  majority,  and  so  constituting  the 
**  next  eventual  estate  **  within  the 
meaning  of  the  statute.  Id. 

18.  The  will  of  M.  devised  his  real 
estate  to  his  executors  in  trust,  to 
hold  one-third  part  thereof  for  the 
benefit  of  each  of  his  three  daugh- 
ters during  life.  Upon  the  death 
of  a  daughter,  leaving  a  husband 

SicKBLs  —  Vol.  XLVII. 


and  lliWf  al  issue  living,  it  Was  de- 
clared  that  the  exdcutbrs  should 
stand  seized  of  her  third  "  from 
and  immediately  after  her  death, 
upon  trust  for  the  sole  use  and 
benefit  of  such  issue  * "  In  case  of 
the  death  of  a  daughter  single 
and  unmarried,  "  upon  such  trust/ 
and  for  such  purpose  as  she  shall 
or  may  appoint  by  her  last  ti^ill ; " 
in  default  of  such  appointment 
"  for  the  sole  use  and  benefit  of  her 
next  of  kin.*'  Held,  that  the  power 
of  appointtnent  related  to  the  re- 
mainder in  fee  ;  that  in  each  event 
provided  for  the  trust  in  the  execu- 
tors upon  the  death  of  the  daugh- 
ter would  be  purely  passive,  Uie 
remainder  vesting  in  the  beneficia- 
ries ;  that  the  phrase  in  the  clause 
giving  such  power  of  appointment 
'*upon  such  trust"  meant,  not  a 
trust  to  bo  created  by  the  daughter 
and  so  limiting  the  power  of  dis- 
position, but  related  to  the  trust  in 
the  executors.    MoUy,  Aekerman, 

580 

10.  As  to  one  of  the  daughters  who 
was  married  at  the  time  of  the 
execution  of  the  will,  it  provided 
that  in  case  she  should  g^ve  to  her 
husband  any  part  of  her  income 
from  the  estate  or  pay  any  of  his 
debts  she  should  tnereupon  for- 
feit all  right  and  interest  in  and 
to  such  income.  HM,  that  this 
did  not  affect  the  conclusion  above 
stated  ;  it  did  not  show  any  intent 
to  limit  the  power  of  appointment. 

Id, 

do.  One  of  the  daughters  died  un- 
married, leavinff  a  will  by  which 
she  gave  all  of  ner  estate,  real  and 
personal,  after  payment  of  debts, 
to  her  two  sisters  who  survived 
her,  "  and  to  the  survivor  of  them," 
and  to  the  heirs,  executors  and  ad- 
ministrators of  such  survivor. 
Held,  that  this  was  a  valid  execu- 
tion of  the  power  of  appointment 
and  the  title  to  one-third  of  the 
real  estate  passed  under  it ;  that 
the  limitation  in  the  devise  to  the 
survivor  did  not  work  an  unlaw- 
ful suspension  of  the  power  of 
alienation  (1  R.  S.  724,  §  24) ;  that 
the  estate  upon  the  death  of  the 
testatrix  passed  to  her  two  sisters 
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as  tenanta  Sn  common,  each  taking 
a  fee,  that  of  the  one  dying  first 
being  defeasible  by  Buch  death, 
and  thereupon  the  entire  absolute 
estate  vested,  which,  therefore, 
could  be  aliened  after  two  lives  at 
most.  Id. 

21.  The  two  surviving  sisters  pur- 
chased and  owned  as  tenants  in 
common  certain  other  real  estate ; 
one  of  them  subsequently  died, 
leaving  a  will  by  which  she  gave 
to  her  executors  a  power  of  sale, 
to  be  exercised  during  the  life  of 
the  surviving  sister  with  her  con- 
currence,  and  {the  will  then  pro- 
ceeds) "  on  the  death  of  my  said 
sister  Maria,  or  as  soon  afterward 
as  they  may  think  advisable 
♦     ♦     »     and  within  three  years 


from  the  proof  of  this  will/'  the 
executors  were  empowered  and  di- 
rected to  convert  into  money  the 
real  estate,  etc.  Maria  lived  more 
than  three  years  after  probate  of 
the  will.  After  her  death  and 
about  twelve  years  after  such  pro- 
bate the  surviving  executors  con- 
tracted to  sell  the  real  estate  to  de- 
fendant, who  refused  to  complete 
the  purchase,  claiming,  among 
other  things,  that  the  power  of 
sale  could  only  be  exercised  within 
the  three  years.  Held  untenable  ; 
that  as  the  purposes  of  the  will  re- 
quired a  sale  tne  power  was  im- 
perative (1  R.  8.784,  §  96),  and 
was  so  intended  by  the  testatrix, 
and  the  neglect  to  sell  within  the 
time  specified  did  not  destroy  the 
authority  conferred.  Id. 


ERRATA. 


InHynesY.  MeDermatt  (83  N.  T.  52),  "51  N.  Y."  in  seyenteenth  line 
from  top  of  page,  should  read  "54  N.  T." 

In  Young  v.  Oap  (87  N.  Y.  458),  in  lirst  line  of  second  paragraph  of 
head-note  '  assigned  by  G.  "  should  read  "  assigned  by  S." 

In  Bradley  y.  Miriek  (91  N.  Y.  298),  erase,  at  end  of  head-note,  the 
words  "  Bradley  v,  Miriek  (25  Hun,  272),  reversed,"  as  the  case  was  in  fact 
af&rmed;  also  on  page  688  (91  N.  Y.),  erase  same  words 
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